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99th  Congress  )  f    Rbpt.  99  259 

1st  Session       J       HOUSE  OF  REPRESENTATIVES       j  ,>,,,  5 


SUPERFUND  AMENDMENTS  OF  1985 


November  12,  1985. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  Howard,  from  the  Committee  on  Public  Works  and 
Transportation,  submitted  the  following 

REPORT 

together  with 
ADDITIONAL,  DISSENTING,  AND  SUPPLEMENTAL  VIEWS 

[To  accompany  H.R.  2817  which  was  divided  and  referred  to  the  Committee  on 
Energy  and  Commerce,  the  Committee  on  Public  Works  and  Transportation,  and 
the  Committee  on  Ways  and  Means] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Public  Works  and  Transportation,  to  whom 
was  referred  the  bill  (H.R.  2817)  to  amend  the  Comprehensive  Envi- 
ronmental Response,  Compensation,  and  Liability  Act  of  1980,  and 
for  other  purposes,  having  considered  the  same,  report  favorably 
thereon  with  an  amendment  and  recommend  that  the  bill  as 
amended  do  pass. 

The  amendment  strikes  out  all  after  the  enacting  clause  of  the 
bill  and  inserts  a  new  text  which  appears  in  boldface  roman  type 
in  the  reported  bill. 

Introduction 

Hazardous  waste  contamination  of  the  Nation's  ground  and  sur- 
face water  resources  has  become  perhaps  the  most  significant  and 
troublesome  water  quality  problem  facing  the  country  for  the  re- 
mainder of  this  century.  With  the  ability  to  render  vast  quantities 
of  water  unfit  for  use  without  treatment,  toxins  that  leach  and 
flow  thousands  of  active  and  abandoned  waste  sites  all  across  the 
Nation  pose  costly  and  often  controversial  cleanup  and  public 
health  problems  for  government  officials  at  all  levels. 
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During  the  late  1970s,  Federal  laws  then  in  existence  were  found 
to  be  inadequate  for  dealing  with  the  problem  of  abandoned  toxic 
waste  sites  such  as  "Love  Canal"  in  Niagara  Falls,  New  York  and 
the  "Valley  of  the  Drums"  in  Brooks,  Kentucky.  Special  funds  in 
other  statutes  were  simply  inadequate  for  meeting  the  large  costs 
of  cleaning  up  the  thousands  of  often  buried  and  corroding  drums 
of  toxic  wastes  found  at  these  sites,  and  so  were  the  laws  that 
would  have  allowed  regulators  to  hold  those  responsible  for  these 
toxic  dumps — the  generators,  transporters  and  waste  site  opera- 
tors— for  the  costs  of  cleaning  them  up. 

On  December  11,  1980,  the  Congress  responded  to  these  inad- 
equacies in  the  Federal  laws  by  enacting  the  "Comprehensive  Envi- 
ronmental Response,  Compensation,  and  Liability  Act  of  1980" 
(P.L.  96-510),  commonly  referred  to  as  the  "Superfund"  law. 

That  Act  created  a  $1.6  billion  trust  fund  to  be  used  for  cleaning 
up  hazardous  waste  sites  and  spills  of  hazardous  chemicals.  The 
monies  for  the  Fund,  the  be  collected  over  a  five-year  period  com- 
mencing in  1981,  were  to  be  derived  primarily  from  taxes  on  oil 
and  certain  chemicals.  This  tax  has  been  referred  to  as  the  feed- 
stock tax  since  the  chemicals  consist  primarily  of  the  basic  chemi- 
cal building  blocks  of  industry.  In  addition,  12.5  percent  of  the 
Fund's  monies  were  to  come  from  general  tax  revenues. 

Superfund  incorporated  under  one  Federal  law  a  program  for  re- 
sponding to  releases  of  hazardous  substances  into  the  environment 
from  uncontrolled  waste  sites.  The  law  requires  the  Administrator 
of  the  Environmental  Protection  Agency  (EPA)  to  designate  what 
would  be  a  hazardous  substance  and  at  what  level  a  release  of 
those  substances  must  be  reported.  If  a  release  occurs,  the  Adminis- 
trator of  EPA  is  authorized  to  respond  to  that  release,  and  to 
secure  abatement  actions  when  there  may  be  an  immiment  and 
substantial  endangerment  to  public  health  or  walfare  of  the  envi- 
ronment. 

Section  107  of  the  law  defines  the  liability  of  responsible  parties 
for  costs  and  damages.  Essentially,  those  repsonsible  for  creating 
the  threat  or  actual  incidence  of  hazardous  waste  contamination, 
including  those  who  generate,  transport,  treat,  store,  or  dispose  of 
hazardous  wastes,  who  do  not  act  to  clean  up  a  site  themselves,  are 
required  to  reimburse  the  government  for  clean  costs  and  for  any 
damage  to  natural  resources  that  results  as  well. 

The  liability  for  releases  of  hazardous  substances  has  been  deter- 
mined to  be  strict,  joint  and  several.  That  is,  parties  may  be  re- 
sponsible for  costs  and  damages  without  any  evidence  of  fault  on 
their  part  but  merely  by  their  status.  In  addition,  all  parties  can  be 
found  to  be  liable  together  for  the  full  amount  of  costs  and  dam- 
ages, or  any  one  party  can  be  liable  for  the  full  amount  of  costs 
and  damages.  If  the  election  is  made  to  hold  fewer  than  all  parties 
responsible  for  costs  and  damages,  no  more  than  full  recovery  may 
be  had. 

Superfund  also  requires  the  Administrator  of  EPA  to  prepare  a 
National  contingency  Plan  (NCP)  for  the  removal  of  hazardous  sub- 
stances. Included  in  the  NCP  is  a  National  Priorities  List  (NPL)  of 
sites  eligible  for  Superfund-financed  cleanups. 

EPA  has  currently  idenified  approximately  22,000  sites  as  poten- 
tially eligible  for  Superfund-financed  cleanup.  Of  these  sites,  pre- 
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liminary  assessments  which  seek  to  identify  the  hazrdous  sub- 
stance involved  and  potentially  responsible  parties  have  been  con- 
ducted at  approximately  14,500  sites.  After  the  preliminary  assess- 
ment, as  more  detailed  site  inspection  is  conducted.  The  data  of  the 
site  inspection  are  evaluated  in  accordance  to  the  Hazard  Ranking 
System,  and  those  sites  above  a  certain  score  are  placed  on  the 
NPL. 

Once  a  site  has  been  placed  on  the  NPL,  a  Remedial  Investiga- 
tion and  a  Feasibility  Study  is  conducted  for  the  site.  This  results 
in  options  for  what  remedial  actions  are  to  be  taken  at  the  site. 
The  proposed  actions  are  to  include  various  methods  of  treating, 
controlling,  or  eliminating  the  release.  The  remedy  selected  must, 
to  the  extent  practicable,  be  in  accordance  with  the  NCP,  be  cost 
effective,  and  provide  a  balance  between  the  need  for  cleanup  at 
the  present  facility  and  the  need  for  cleanup  at  other  facilities. 

Unfortunately,  the  first  few  years  of  the  Superfund  program 
were  characterized  by  delays  and  mismanagement.  An  examination 
of  the  Environmental  Protection  Agency's  efforts  to  carry  out  the 
Superfund  law  by  the  Committee  on  Public  Works  and  Transporta- 
tion's Subcommittee  on  Investigations  and  Oversight  during  1982 
and  1983  led  to  disclosures  that  the  program's  managers  had  adopt- 
ed policies  more  oriented  towards  conserving  monies  in  the  Fund 
rather  than  spending  them  to  clean  up  the  thousands  of  abandoned 
toxic  waste  dumps  around  the  country. 

During  the  course  of  the  Subcommittee's  investigation,  the  EPA 
Administrator  was  cited  by  Congress  for  contempt  and  resigned  in 
March  of  1983.  Shortly  thereafter,  approximately  20  other  senior 
agency  officials  were  either  fired  or  resigned.  Their  successors 
moved  swiftly  to  make  a  number  of  changes  in  the  policies,  prac- 
tices and  procedures  for  managing  the  Superfund  program,  and 
cleanup  efforts  around  the  Nation  began  to  proceed  more  expedi- 
tiously. 

As  of  September  of  this  year,  452  emergency  "removal"  actions, 
the  purpose  of  which  is  to  eliminate  any  immediate  hazards  to  the 
public's  health  and/or  the  environment,  had  been  taken,  and  some 
392  detailed  technical  studies,  necessary  for  the  design  of  final 
cleanup  plans,  had  been  initiated.  Many  of  these  latter  efforts  have 
been  completed  and  actual  cleanup  has  been  initiated  at  119  waste 
sites.  Despite  this  record,  overall  progress  in  remedying  the  aban- 
doned toxic  waste  site  problem  that  so  threatens  the  public's  health 
and  the  Nation's  water  resources  can  only  be  called  disappointing. 

To  date,  only  4  toxic  waste  sites,  according  to  EPA  officials,  have 
been  fully  cleaned  up.  Two  others,  the  ' 'Butler  Tunnel"  in  Pittston, 
Pennsylvania,  and  an  abandoned  chemical  plant  and  its  dump  site 
in  Baltimore,  Maryland,  are  claimed  to  have  been  cleaned  up  by 
EPA.  But  recent  disclosures  about  pollutants  still  present  at  these 
sites  suggest  that  the  remedial  measures  taken  may  have  been  in- 
adequate. 

Indeed,  what  was  initially  thought  to  be  a  relatively  manageable 
problem,  with  only  a  few  hundred  sites  to  be  addressed,  has  mush- 
roomed in  size.  As  of  mid-September  1985,  a  total  of  850  sites  had 
been  approved  or  proposed  for  inclusion  on  the  National  Priority 
List  of  toxic  waste  sites  called  for  by  the  law.  EPA  has  estimated 
that  the  number  of  sites  on  this  list  will  eventually  exceed  two 
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thousand,  and  the  cost  of  cleaning  them  up  may  be  as  much  as 
$22.7  billion.  And  even  these  projections  may  be  overly  conserva- 
tive. 

The  Congressional  Office  of  Technology  Assessment  (OTA)  has 
estimated  that  as  many  as  ten  thousand  sites  may  have  to  be  ad- 
dressed by  the  Superfund  program,  with  attendant  cleanup  costs  of 
about  $100  billion.  No  matter  which  estimate  is  correct,  virtually 
everyone  now  acknowledges  that  efforts  to  "fully"  clean  up  most 
sites,  including  the  contaminated  groundwaters  that  often  underlie 
them,  will  take  not  years,  but  decades. 

In  effect,  while  the  1980  "Superfund"  law  significantly  advanced 
the  Federal  government's  ability  to  respond  to  the  emerging  prob- 
lem of  abandoned  toxic  waste  sites,  it  nonetheless  has  proven  to  be 
in  need  of  amendment,  not  only  for  the  purpose  of  expanding  and 
continuing  the  law's  cleanup  trust  fund,  but  for  addressing  other 
factors  that  have  also  had  a  significant  impact  on  the  nature  and 
rate  of  toxic  site  cleanups. 

H.R.  2817,  as  reported,  contains  provisions  relating  to  the  Occu- 
pational Safety  and  Health  Act,  which  is  within  the  jurisdiction  of 
the  Committee  on  Education  and  Labor.  Pursuant  to  a  request 
from  the  Honorable  Augustus  F.  Hawkins,  Chairman  of  that  Com- 
mittee, and  the  Honorable  Joseph  M.  Gaydos,  Chairman  of  the 
Subcommittee  on  Health  and  Safety,  the  following  exchange  of  let- 
ters is  included  in  the  report. 

Committee  on  Public  Works  and  Transportation, 

House  of  Representatives, 
Washington,  DC,  October  8,  1985. 
Hon.  Augustus  F.  Hawkins, 

Chairman,  Committee  on  Education  and  Labor,  House  of  Represent- 
atives, Ray  burn  House  Office  Building,  Washington,  DC. 
Dear  Mr.  Chairman:  I  have  your  letter  of  October  3,  1985,  with 
reference  to  certain  provisions  of  H.R.  2817,  amendments  to  the 
Comprehensive  Environmental  Response,  Compensation,  and  Li- 
ability Act  of  1980,  (Superfund). 

I  agree  with  you  that  these  particular  provisions  dealing  with 
the  Occupational  Safety  and  Health  Act  are  under  the  jurisdiction 
of  the  Committee  on  Education  and  Labor. 

This  is  to  advise  you  per  your  request,  the  Committee  will  insert 
in  our  Committee  report  a  copy  of  your  letter  of  October  3,  1985. 
Sincerely, 

James  J.  Howard,  Chairman. 

Committee  on  Education  and  Labor, 

Washington,  DC,  October  3,  1985. 

Hon.  James  J.  Howard, 

Chairman,  Committee  on  Public  Works  and  Transportation,  Ray- 
burn  House  Office  Building,  Washington,  DC. 
Dear  Mr.  Chairman:  We  are  writing  to  express  our  concern 
with  certain  provisions  in  H.R.  2817,  amendments  to  the  Compre- 
hensive Environmental  Response,  Compensation,  and  Liability  Act 
of  1980,  (Superfund),  which  is  now  pending  before  your  Committee. 
These  provisions  amend  the  Occupational  Safety  and  Health  Act  so 
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as  to  protect  the  health  and  safety  of  employees  engaged  in  hazard- 
ous waste  operations. 

Though  we  are  not  substantively  opposed  to  your  Committee's  in- 
clusions of  these  provisions,  we  must  insist  that  your  Committee 
recognize  that  since  the  Occupational  Safety  and  Health  Act  is 
within  the  exclusive  jurisdiction  of  the  Committee  on  Education 
and  Labor,  that  the  above  described  provisions  thereby  fall  exclu- 
sively within  our  Committee's  jurisdiction. 

In  order  to  preserve  and  protect  this  jurisdiction,  we  respectfully 
request  that  you  insert  a  copy  of  this  letter  in  your  Committee 
Report  on  H.R.  2817,  acknowledging  that  we  continue  to  have  such 
jurisdiction.  Otherwise,  it  will  be  necessary  for  us  to  demand  a  se- 
quential referral  of  H.R.  2817  or  any  other  bill  which  contains  the 
same  or  similar  language. 

Copies  of  this  letter  are  being  delivered  to  the  Speaker  and  the 
Parliamentarian  to  insure  their  knowledge  of  our  concern  with  this 
legislation. 
With  best  wishes, 
Sincerely  yours, 

Augustus  F.  Hawkins, 

Chairman,      Committee     on 
Education  and  Labor. 
Joseph  M.  Gaydos, 

Chairman,  Subcommittee  on 
Health  and  Safety. 

Section-by-Section  Analysis 

section  1— -short  title  and  table  of  contents 

This  section  provides  that  the  bill  may  be  cited  as  the  Superfund 
Amendments  of  1985  and  contains  a  table  of  contents  for  the  bill. 

SECTION  2— CERCLA 

This  section  provides  that  the  term  CERCLA  refers  to  the  Com- 
prehensive Environmental  Response,  Compensation,  and  Liability 
Act  of  1980  (42  U.S.C.  9601  et  seq). 

Title  I — Provisions  Relating  Primarily  to  Response  and  Liability 

SECTION  101 — AMENDMENTS  TO  CERCLA  DEFINITIONS 

Under  existing  law,  the  primary  responsibilities  for  cleanup  and 
enforcement  are  vested  in  the  President.  Most  of  these  have  been 
delegated  to  the  Adminstrator  of  the  Environmental  Protection 
Agency,  and  some  to  other  agencies.  Section  101  substitutes  "Ad- 
ministrator" for  "President"  in  recognition  of  the  delegations 
which  have  been  made  to  EPA,  and  also  preserves  any  delegations 
made  to  other  Federal  agencies  prior  to  enactment  of  the  bill.  How- 
ever, any  authority  delegated  to  a  department  or  agency  as  it  re- 
lates to  facilities  owned  by  that  department  or  agency  is  vested  in 
EPA  in  view  of  the  provisions  in  the  bill  making  Federal  facilities 
subject  to  the  requirements  of  CERCLA. 

Subsection  (b)  of  section  101  expands  the  definition  of  release  to 
include  the  abandonment  or  discarding  of  barrels,  containers,  and 
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other  closed  receptacles  containing  hazardous  substances  or  pollut- 
ants or  contaminants. 

Subsection  (c)  amends  the  definition  of  remedy  to  remove  the 
present  statutory  bias  against  offsite  remedies. 

Section  101(24)  of  CERCLA,  which  defines  a  remedial  action,  pro- 
vides that  it  does  not  include  offsite  transport  of  hazardous  sub- 
stances, or  the  storage,  treatment  or  destruction  of  these  sub- 
stances unless  the  President  determines  that  such  actions  are  more 
cost-effective  than  other  remedial  actions,  will  create  new  capacity 
for  the  management  of  solid  wastes,  or  are  necessary  to  protect 
public  health  or  the  environment. 

Subsection  (c)  deletes  these  conditions  and  replaces  them  with 
the  provision  that  remedial  action  includes  offsite  transport  and 
offsite  storage,  treatment,  destruction  or  secure  disposition.  With 
the  removal  of  the  present  bias  against  offsite  remedies,  EPA  will 
have  more  flexibility  in  determining  the  most  effective  methods  for 
dealing  with  a  release  or  threatened  release  of  a  hazardous  sub- 
stance. 

Subsection  (d)  amends  the  definition  of  what  constitutes  a  re- 
sponse to  include  related  enforcement  activities,  thereby  permit- 
ting recovery  of  those  costs. 

Subsection  (e)  adds  the  definition  of  pollutants  or  contaminants, 
which  presently  is  limited  to  section  104  of  the  Act,  to  the  defini- 
tions in  section  101  which  apply  to  the  entire  Act.  This  is  a  clarify- 
ing amendment  to  ensure  that  the  phrase  "pollutants  or  contami- 
nants," which  appears  in  sections  of  the  Act  other  than  section  104, 
is  interpreted  and  applied  in  a  consistent  manner. 

SECTION  102 — REPORTABLE  QUANTITIES 

Section  102  of  CERCLA  directs  the  Administrator  of  EPA  to  pro- 
mulgate regulations,  with  no  deadline  stated,  designating  those 
hazardous  substances  which  may  present  substantial  danger  to  the 
public  health  or  the  environment,  and  establishing  the  quantity  of 
any  hazardous  substance  which  must  be  reported  if  released  into 
the  environment. 

These  regulations  have  not  yet  been  promulgated.  Section  102  of 
the  bill  therefore  directs  the  Administrator  to  promulgate  these 
regulations  for  all  hazardous  substances  by  December  31,  1986. 

SECTION  103 — NOTICES;  PENALTIES 

This  amendment  is  a  technical  change  to  this  section  clarifying 
the  intent  of  current  law  to  apply  the  penalties  for  failure  to  file 
notifications  of  hazardous  substance  releases  to  persons  in  charge 
of  vessels  as  well  as  facilities. 

SECTION  104 — RESPONSE  AUTHORITIES 

Section  104  of  CERCLA  describes  the  response  authorities,  in- 
cluding both  removal  and  remedial  actions,  which  may  be  under- 
taken pursuant  to  the  Act.  Whenever  any  hazardous  substance  is 
released  into  the  environment  or  there  is  a  substantial  threat  of 
such  a  release,  or  there  is  a  release  or  substantial  threat  of  release 
into  the  environment  of  any  pollutant  or  contaminant,  the  Presi- 
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dent  is  authorized  to  remove  and  provide  for  remedial  action  relat- 
ing to  hazardous  substances,  pollutants  or  contaminants,  consistent 
with  the  National  Contingency  Plan.  The  President  is  authorized  to 
undertake  investigations,  monitoring,  surveys,  testing  and  other  in- 
formation gathering  as  he  may  deem  necessary  to  identify  the  ex- 
istence and  extent  of  releases  or  threatened  releases,  and  the 
extent  of  danger  to  the  public  health  or  welfare  or  to  the  environ- 
ment. The  President  is  also  authorized  to  undertake  planning, 
legal,  fiscal,  economic,  engineering,  architectural  and  other  studies 
or  investigations  as  he  may  deem  necessary  or  appropriate  to  plan 
and  direct  response  actions,  to  recover  the  costs  of  such  actions  and 
to  enforce  the  provisions  of  the  Act. 

Obligations  from  the  Fund  cannot  continue,  except  for  informa- 
tion gathering  and  investigations,  after  $1  million  has  been  obligat- 
ed for  response  actions  or  six  months  has  elapsed  from  the  date  of 
initial  response  to  a  release  or  threatened  release  of  a  hazardous 
substance  unless  a  number  of  conditions  are  met.  For  the  response 
activity  to  continue,  the  President  must  find  that  continued  re- 
sponse actions  are  immediately  required  to  prevent,  limit  or  miti- 
gate an  emergency;  there  is  an  immediate  risk  to  public  health  or 
welfare  or  the  environment;  and  assistance  will  not  otherwise  be 
provided  on  a  timely  basis.  The  obligations  may  also  continue  if  the 
President  has  determined  what  the  appropriate  remedial  actions 
should  be  and  the  state  or  states  in  which  the  source  of  the  release 
is  located  have  entered  into  a  contract  or  cooperative  agreement 
providing  that  the  state  will  assure  all  future  maintenance  of  the 
removal  and  remedial  actions  for  the  expected  life  of  the  actions, 
the  state  will  assure  the  availability  of  a  hazardous  waste  disposal 
facility  acceptable  to  the  President  for  any  necessary  offsite  activi- 
ties, and  the  state  will  pay  or  assure  payment  of  10  percent  of  the 
costs  of  the  remedial  action,  or  at  least  50  percent  or  such  greater 
amount  as  the  President  may  determine  appropriate,  of  sums  ex- 
pended in  response  to  a  release  at  a  facility  that  was  owned  by  the 
state  at  the  time  of  any  disposal  of  hazardous  substances. 

Section  104  of  CERCLA  also  authorizes  the  President  to  enter 
into  contracts  or  cooperative  agreements  with  states  or  political 
subdivisions  providing  that  they  will  take  response  actions  and  be 
reimbursed  from  the  Fund. 

Persons  who  store,  treat  or  dispose  of,  or  who  generate,  transport 
or  otherwise  handle  hazardous  substances,  must,  upon  request,  fur- 
nish information  relating  to  the  substance  and  permit  access  to 
records  relating  to  the  substance.  Officers,  employees  or  represent- 
atives of  the  President  are  authorized  to  enter  any  establishment 
at  reasonable  times  and  inspect  and  obtain  samples  from  any 
person  of  any  hazardous  substance. 

Section  104  of  H.R.  2817,  as  reported,  amends  existing  section  104 
of  CERCLA  in  a  number  of  respects  in  order  to  improve  the  effec- 
tiveness of  response  actions  undertaken  pursuant  to  the  Act. 

Subsection  (a)  of  the  bill  requires  that  in  conducting  response  ac- 
tions under  CERCLA  the  Administrator  is  to  give  primary  atten- 
tion to  those  releases  which  he  deems  may  present  a  public  health 
threat. 
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Subsection  (b)  clarifies  the  Administrator's  authority  to  deter- 
mine when  private  parties  should  be  authorized  to  conduct  cleanup 
activities. 

Paragraph  104(a)(1)  of  CERCLA  provides  that  the  President  is  au- 
thorized to  undertake  response  actions  unless  the  President  deter- 
mines that  such  removal  and  remedial  actions  will  be  done  proper- 
ly by  the  owner  or  operator  of  the  vessel  or  facility  from  which  the 
release  or  threat  of  release  emanates  or  by  any  other  responsible 
party.  Subsection  104(b)  of  the  bill  changes  this  to  provide  that 
when  the  Administrator  determines  that  removal  and  remedial  ac- 
tions will  be  done  properly  and  promptly  by  the  owner  or  operator 
of  a  vessel  or  facility  from  which  the  release  emanates  or  by  any 
other  responsible  party,  the  Administrator  shall  require  such 
owner  or  operator  or  party  to  carry  out  the  removal  or  remedial 
action.  This  is  intended  to  clarify  the  authority  of  the  Administra- 
tor to  permit  response  actions  to  be  carried  out  by  owners  or  opera- 
tors of  vessels  or  facilities  from  which  the  release  or  threat  of  re- 
lease emanates.  The  intent  is  to  encourage  response  actions  by 
owners  or  operators  where  the  Administrator  of  EPA  determines 
that  they  can  perform  the  actions  properly  and  promptly.  The 
amended  language  does  not  require  EPA  to  permit  response  actions 
by  responsible  parties.  It  is  designed  to  clarify  EPA's  discretion  by 
deleting  the  requirement  that  EPA  undertake  a  response  action 
unless  a  determination  is  made  that  it  can  be  done  by  others.  Dele- 
tion of  current  CERCLA's  "unless"  clause  is  intended  to  clarify 
current  law  and  assure  that  responsible  parties  do  not  attempt  to 
enjoin  fund-financed  cleanup  on  the  grounds  that  they  should  be 
entitled  to  do  the  work,  regardless  of  EPA's  desires  on  the  matter. 
Subsection  (b)  also  provides  that  in  no  event  shall  the  Administra- 
tor permit  the  owner  or  operator  or  any  other  responsible  party  to 
conduct  a  remedial  investigation  to  determine  the  nature  and 
extent  of  the  problem  presented  by  the  release  or  threat  of  release 
or  a  feasibility  study  of  alternatives  to  remedy  the  problems  pre- 
sented by  the  release  or  threat  of  release. 

Subsection  (c)  of  section  104  provides  that  any  removal  action  un- 
dertaken by  the  Administrator  under  subsection  104(a)  of  CERCLA 
must  contribute  to  the  efficient  performance  of  any  long-term  re- 
medial action  to  the  maximum  extent  practicable  with  respect  to 
the  release  or  threatened  release  concerned.  The  purpose  of  this 
amendment  is  to  discourage  short-term  removal  actions  which  are 
not  consistent  with  long-term  remedial  actions  and  therefore  result 
in  a  higher  ultimate  cost  with  respect  to  remedial  actions  under- 
taken at  a  site.  It  is  not  intended,  however,  to  limit  EPA's  author- 
ity under  new  section  120  to  provide  interim  measures  to  protect 
human  health  and  the  environment,  not  to  limit  emergency  remov- 
al actions  or  removal  actions  necessary  to  determine  what  response 
actions  are  appropriate. 

Subsection  (d)  amends  paragraph  (c)(1)  of  section  104  of  CERCLA 
which  limits  obligations  from  the  Fund  to  those  not  exceeding  $1 
million  or  six  months.  The  new  limitations  are  $2  million  and  12 
months.  The  amendment  also  adds  the  provision  that  a  state  pay 
50  percent  of  the  cost  of  response  actions  at  a  facility  that  was  both 
owned  and  operated  by  the  state  at  the  time  of  any  disposal  of  haz- 
ardous substances.  In  addition,  the  amendment  requires  that  begin- 
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ning  three  years  after  enactment  a  state  must  assure  the  availabil- 
ity of  hazardous  waste  treatment  or  disposal  facilities  which  are 
within  the  state  or  outside  the  state  in  accordance  with  an  inter- 
state agreement  or  a  regional  agreement  or  authority;  are  accepta- 
ble to  the  Administrator;  are  in  compliance  with  the  requirements 
of  the  Solid  Waste  Disposal  Act;  and  have  adequate  capacity  for 
the  destruction,  treatment,  or  secure  disposition  of  all  hazardous 
wastes  that  are  reasonably  expected  to  be  generated  within  the 
state  during  the  20-year  period  following  the  date  of  the  coopera- 
tive agreement  with  the  state.  This  amendment  is  designed  to 
ensure  the  continued  effectiveness  of  response  actions  to  be  taken 
over  an  extended  period  within  a  state  insofar  as  response  activi- 
ties paid  for  out  of  the  Fund  are  concerned. 

Subsection  (f)  of  section  104  amends  subsection  104(c)  of  CERCLA 
with  regard  to  state  credits  for  cleanup  activities.  Section  104(c)  of 
CERCLA  provides  that  the  President  shall  grant  a  state  a  credit 
against  the  share  of  the  costs  for  which  the  state  is  responsible  for 
any  documented,  direct  out-of-pocket,  non-Federal  funds  expended 
or  obligated  by  the  state  or  a  political  subdivision  after  January  1, 
1978  and  before  the  date  of  enactment  of  Superfund  in  1980,  for 
cost  eligible  response  actions  and  claims  for  damages.  In  no  event, 
however,  can  the  amount  of  the  credit  granted  exceed  the  total  re- 
sponse costs  relating  to  the  release  in  question. 

In  addition,  subsection  (f)  of  section  104  of  the  bill  amends  sec- 
tion 104  by  adding  a  number  of  new  provisions  with  regard  to  state 
credits. 

The  new  provisions  require  the  Administrator  of  EPA  to  grant  a 
state  a  credit  against  the  share  of  the  costs  for  which  it  is  responsi- 
ble (future  maintenance  of  removal  and  remedial  actions,  availabil- 
ity of  hazardous  waste  disposal  facilities,  payment  of  10  percent  of 
the  costs  of  remedial  actions  and  50  percent  of  those  costs  with 
regard  to  sites  owned  and  operated  by  states)  with  respect  to  a  fa- 
cility listed  on  the  National  Priorities  List.  The  credit  is  for 
amounts  expended  by  a  state  for  a  remedial  action  at  such  a  facili- 
ty pursuant  to  a  contract  or  cooperative  agreement  with  the  Ad- 
ministrator of  EPA.  The  credit  is  limited  to  those  state  expenses 
which  the  Administrator  determines  to  be  reasonable,  documented, 
direct  out-of-pocket  expenditures  of  non-Federal  funds. 

The  credit  includes  expenses  for  remedial  actions  at  a  facility  in- 
curred before  that  facility  was  listed  on  the  National  Priorities 
List,  or  before  a  contract  or  cooperative  agreement  is  entered  into 
between  the  Administrator  and  the  state  for  a  facility,  if  the  facili- 
ty is  later  listed  on  the  National  Priorities  List  and  a  cooperative 
agreement  or  contract  is  entered  into  between  EPA  and  the  state 
for  that  facility.  The  Administrator  of  EPA  must  determine  that 
these  expenses  would  have  been  credited  to  the  state  if  the  expend- 
itures had  been  made  after  the  facility  was  listed  on  the  National 
Priorities  List  and  after  the  date  on  which  the  contract  or  coopera- 
tive agreement  was  entered  into. 

The  state  credit  includes  amounts  expended  or  obligated  by  the 
state  or  a  political  subdivision  of  the  state  for  administration  of 
CERCLA.  The  credit  also  includes  funds  expended  or  obligated  by  a 
state  or  a  political  subdivision  after  January  1,  1978,  and  before 
December  11,  1980,  for  cost  eligible  response  actions  and  claims  for 
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damages  compensable  under  section  111  of  CERCLA,  (items  which 
are  authorized  to  be  paid  for  by  the  Fund). 

The  state  credit  is  to  include  90  percent  of  state  expenses  in- 
curred at  a  facility  owned,  but  not  operated  by,  a  state  or  by  a  po- 
litical subdivision.  This  credit  only  applies  to  expenses  incurred 
pursuant  to  a  contract  or  cooperative  agreement  between  the  state 
and  EPA  and  only  to  expenses  incurred  after  December  11,  1980, 
but  before  the  date  of  enactment  of  H.R.  2817.  In  the  case  of  ex- 
penditures made  after  the  date  of  enactment,  the  Administrator 
may  require  prior  approval  of  each  item  of  expenditure  as  a  condi- 
tion of  granting  a  credit.  Credits  granted  for  funds  expended  with 
respect  to  a  facility  may  be  used  by  the  state  to  reduce  all  or  part 
of  the  share  of  costs  otherwise  required  to  be  paid  by  the  state  in 
connection  with  remedial  actions  and  future  maintenance  thereof 
at  a  facility.  If  the  amount  of  funds  for  which  credit  is  allowed  ex- 
ceeds the  state's  share  of  costs  for  a  particular  facility,  the  state 
may  use  the  amount  of  the  excess  to  reduce  all  or  part  of  the  share 
of  costs  at  other  facilities  in  the  state.  A  credit  does  not  entitle  the 
state  to  any  direct  payment. 

Subsection  (g)  requires  that  remedial  actions  be  selected  in  ac- 
cordance with  the  new  cleanup  standards  section  which  has  been 
added  to  CERCLA  by  section  121  of  the  bill. 

Subsection  (h)  provides  that  in  the  case  of  ground  or  surface 
water  contamination,  completed  remedial  action  includes  the  com- 
pletion of  measures  necessary  to  restore  ground  and  surface  water 
quality.  This  is  designed  to  ensure  that  ground  or  surface  water 
cleanup  will  be  completed  as  part  of  the  remedial  action,  and  not 
be  left  to  operation  and  maintenance  activities  which  must  be 
funded  by  a  state. 

Subsection  104(i)  of  the  bill  provides  that  a  state  or  political  sub- 
division of  a  state  may  apply  to  the  Administrator  of  EPA  to  carry 
out  actions  authorized  in  section  104  (response  actions).  If  the  Ad- 
ministrator determines  that  the  state  or  political  subdivision  has 
the  capability  to  carry  out  response  actions  in  accordance  with  the 
criteria  and  the  priorities  established  pursuant  to  the  National 
Contingency  Plan,  and  to  carry  out  related  enforcement  actions, 
the  Administrator  may  enter  into  a  contract  or  cooperative  agree- 
ment with  the  state  or  political  subdivision  to  carry  out  such  ac- 
tions. The  Administrator  must  make  a  determination  regarding 
such  an  application  within  ninety  days  after  the  receipt  of  the  ap- 
plication. A  contract  or  cooperative  agreement  is  to  be  subject  to 
such  terms  and  conditions  as  the  Administrator  may  prescribe.  It 
may  cover  a  specific  facility  or  a  number  of  facilities. 

Where  a  state  or  political  subdivision  has  been  determined  by 
EPA  to  have  the  capability  to  carry  out  response  actions,  the  Ad- 
ministrator, in  order  to  assist  the  state  or  political  subdivision,  may 
make  grants  from  the  Fund  to  a  state  political  subdivision  with 
which  the  Administrator  has  entered  into  a  contract  or  cooperative 
agreement.  These  grants  are  to  be  in  accordance  with  the  terms 
and  conditions  of  the  contract  of  cooperative  agreement,  and  are  to 
be  in  amounts  not  to  exceed  the  Federal  share  of  the  cost  of  the 
actions  to  be  carried  out. 

Any  state  which  expended  funds  during  the  period  beginning 
September  30,  1985,  and  ending  on  the  date  of  enactment  of  H.R. 


2519 


11 

2817,  for  response  actions  at  any  site  included  on  the  National  Pri- 
orities List,  and  subject  to  a  cooperative  agreement  under  this  Act, 
shall  be  reimbursed  for  its  share  of  costs  of  these  actions  for  which 
the  Federal  government  is  responsible.  This  provision  is  designed 
to  ensure  that  any  expenses  incurred  by  a  state  prior  to  enactment 
of  the  Superfund  Amendments  of  1985  and  after  September  30, 
1985,  when  the  taxing  authority  expired,  shall  be  reimbursed  for 
the  Federal  share  of  costs  of  actions  undertaken  by  the  state  for 
which  the  Federal  government  is  responsible. 

Paragraph  104(e)(1)  of  CERCLA  provides  that,  for  purposes  of  as- 
sisting and  determining  the  need  for  response  to  a  release,  or  for 
enforcing  cleanup  requirements,  any  person  who  stores,  treats,  dis- 
poses of,  or  any  person  who  generates,  transports  or  otherwise  han- 
dles hazardous  substances  shall,  upon  the  request  of  any  officer, 
employee  or  representative  of  the  President,  or  upon  the  request  of 
any  duly  designated  officer,  employee  or  representative  of  a  state, 
where  appropriate,  furnish  information  relating  to  the  substance 
and  permit  access  at  all  reasonable  times  to  records  relating  to  the 
hazardous  substance.  The  amendment  in  subsection  104(j)  of  the 
bill  provides  that  any  officer,  employee  or  representative  of  the  Ad- 
ministrator duly  designated  by  the  Administrator,  is  authorized  to 
take  action  with  regard  to  access  to  information,  entry  of  facilities, 
and  inspection  of  samples  at  a  facility,  establishment,  place  or 
property.  In  addition,  any  duly  designated  officer,  employee  or  rep- 
resentative of  a  state  under  a  contract  or  cooperative  agreement 
with  EPA  is  also  authorized  to  take  such  actions.  Entry  and  inspec- 
tion and  sampling  authorities  may  be  exercised  only  if  there  is  a 
reasonable  basis  to  believe  there  may  be  a  release  or  threat  of  re- 
lease of  a  hazardous  substance  or  pollutant  or  contaminant  at  the 
facility. 

Any  officer,  employee  or  representative  referred  to  above  may  re- 
quire any  person  who  has  or  may  have  information  relevant  to  the 
identification  or  nature  of  materials,  the  nature  or  extent  of  a  re- 
lease or  threatened  release,  or  information  relating  to  the  ability  of 
a  person  to  pay  for  or  to  perform  a  cleanup,  to  furnish  upon  rea- 
sonable notice  information  or  documents  relating  to  these  matters. 

Any  officer,  employee  or  representative  of  EPA  or  a  state  is  au- 
thorized to  enter  at  reasonable  times  any  facility,  establishment,  or 
other  place  or  property  where  hazardous  substances  or  pollutants 
or  contaminants  may  be  or  have  been  stored,  or  from  which  or  to 
which  a  hazardous  substance  or  pollutant  or  contaminant  has  been 
or  may  have  been  released,  or  where  entry  is  needed  to  determine 
the  need  for  response,  or  the  appropriate  response,  under  the  Act. 

Any  officer,  employee  or  representative  of  EPA  or  a  state  is  also 
authorized  to  inspect  and  obtain  samples  from  any  facility.  If  any 
samples  are  obtained  before  leaving  the  premises,  the  person  ob- 
taining the  samples  must  give  to  the  owner  or  operator  or  person 
in  charge  a  receipt  describing  the  sample  obtained  and,  if  request- 
ed, a  portion  of  the  sample.  If  consent  is  not  granted  for  this  infor- 
mation, the  Administrator  may  issue  an  order  directing  compliance 
with  the  request.  In  addition,  the  Administrator  may  ask  the  Attor- 
ney General  to  commence  a  civil  action  to  compel  compliance  with 
a  request  for  the  information.  A  civil  penalty  may  be  assessed  not 
to  exceed  $25,000  for  each  day  of  noncompliance. 
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Subsection  (k)  repeals  current  subsection  104(i),  which  establishes 
the  Agency  for  Toxic  Substances  and  Disease  Registry  (ATSDR),  in 
light  of  the  new  provision  added  by  section  116  addressing  health 
related  issues  and  defining  the  responsibilities  of  ATSDR. 

Subsection  (1)  imposes  mandatory  schedules  requiring  that  no 
fewer  than  1,600  facilities  be  placed  on  the  National  Priorities  List 
(NPL)  by  January  1,  1988.  It  also  requires  that  remedial  investiga- 
tions and  feasibility  studies  (RI/FS's)  for  sites  currently  on  the 
NPL  be  completed  at  the  rate  of  one  third  within  eight  months, 
two  thirds  within  16  months  and  the  remainder  within  24  months 
of  the  date  of  enactment.  RI/FS's  for  newly  listed  facilities  must  be 
commenced  at  the  rate  of  200  facilities  during  the  first  12  months 
after  two  years  after  enactment,  225  facilities  in  the  next  12 
months,  250  facilities  in  the  next  12  months,  and  275  facilities  in 
the  fourth  12  months. 

Substantial  and  continuous  physical  onsite  remedial  action  at 
NPL  sites  must  be  taken  at  not  fewer  than  150  facilities  per  year 
beginning  October  1,  1986. 

The  Committee  notes  that  EPA  uses  an  operable  segment  ap- 
proach with  regard  to  response  actions  at  hazardous  waste  sites. 
For  example,  while  surface  cleanup  is  taking  place,  a  study  of  pos- 
sible groundwater  contamination  may  be  taking  place.  In  addition, 
there  may  be  instances  where  contamination  of  groundwater 
cannot  be  ascertained  until  the  surface  actions  are  completed.  In 
these  cases  there  may  be  an  interruption  in  physical  remedial 
action  at  the  site.  In  such  circumstances,  where  there  are  interrup- 
tions in  physical  remedial  actions  associated  with  proper  perform- 
ance of  cleanup  activities,  the  Committee  intends  that  the  require- 
ment for  continuous  physical  onsite  remedial  action  is  satisfied. 

The  target  of  commencement  of  physical  onsite  construction 
work  at  no  fewer  than  150  sites  annually  is  intended  to  encompass 
initiation  of  substantial,  continuous  and  final  remedial  work  at  fa- 
cilities. Isolated,  preliminary  remedial  or  removal  activities  to  set 
the  groundwork  for  final  cleanup  which  may  not  be  commenced 
immediately  do  not  satisfy  the  requirements  of  this  provision.  Pre- 
liminary assessments  of  sites  on  the  CERCLIS  (Comprehensive  En- 
vironmental Response,  Compensation,  and  Liability  Information 
System)  list  as  of  the  date  of  enactment  of  H.R.  2817  must  be  com- 
pleted not  later  than  January  1,  1987.  If  the  Administrator  deter- 
mines that  a  site  inspection  is  necessary  following  a  preliminary 
assessment,  it  must  be  completed  no  later  than  January  1,  1988. 

Finally,  remedial  actions  for  all  facilities  listed  on  the  NPL  as  of 
the  date  of  enactment  must  be  completed  within  five  years.  If  a  re- 
medial action  at  any  site  is  not  completed,  the  Administrator  must 
publish  an  explanation  of  why  it  could  not  be  completed  in  the  re- 
quired time  period. 

The  purpose  of  subsection  (1)  is  to  insure  that  the  Administrator 
substantially  increases  the  current  level  of  resources  being  devoted 
to  implementation  of  all  phases  of  the  program  from  preliminary 
assessment  through  construction  of  final  cleanup  remedies.  At- 
tempts by  the  Administrator  to  avoid  such  resource  commitments 
needed  to  meet  commencement  targets  set  out  in  the  schedule  by 
systematically  addressing  less  hazardous  or  less  costly  sites  first 
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would  be  contrary  to  the  Committee's  intent  and  contrary  to  the 
requirement  of  the  Act. 

Subsection  (m)  adds  a  new  subsection  (j)  to  section  104  of 
CERCLA  with  regard  to  the  scope  of  the  Super  fund  program.  The 
amendment  provides  that,  except  when  the  Administrator  deter- 
mines that  a  major  public  health  or  environmental  emergency 
exists,  the  Administrator  is  not  to  respond  to  a  release  or  threat  of 
release  from  residential  dwellings  or  business  or  community  struc- 
tures where  they  are  not  used  for  the  deposition,  storage,  process- 
ing, treatment,  transportation  or  disposal  of  hazardous  substances; 
a  release  or  threatened  release  into  public  or  private  drinking 
water  supplies  due  to  deterioration  of  the  system  through  ordinary 
use;  a  release  or  threatened  release  resulting  exclusively  from  the 
mining  of  coal  for  which  a  timely  response  action  is  available  and 
authorized  under  the  Surface  Mine  Control  and  Reclamation  Act; 
or  a  release  or  threatened  release  of  a  naturally  occurring  sub- 
stance (other  than  radon).  The  subsection  also  creates  a  high  priori- 
ty for  facilities  where  a  release  has  resulted  in  the  closing  of  wells 
or  has  contaminated  a  sole  or  principal  drinking  water  source. 

Subsection  (n)  prohibits  the  location  or  authorization  of  a  landfill 
surface  impoundment,  waste  pile,  injection  well,  or  land  treatment 
facility  over  the  Unconsolidated  Quartenary  Acquifer  or  its  re- 
charge zone  or  streamflow  source  zone  in  the  Rockaway  River 
Basin,  New  Jersey. 

Subsection  (o)  requires  EPA  to  conduct  a  study  of  the  shortage  of 
skilled  personnel  available  to  conduct  response  actions  under 
CERCLA,  and  to  report  the  results  to  Congress  within  12  months. 

SECTION  105 — NATIONAL  CONTINGENCY  PLAN 

Section  105  of  CERCLA  requires  the  Administrator  to  revise  and 
republish  the  National  Contingency  Plan  (NCP),  originally  pre- 
pared pursuant  to  section  311  of  the  Federal  Water  Pollution  Con- 
trol Act,  to  reflect  the  provisions  of  CERCLA  and  to  establish  pro- 
cedures and  standards  for  responding  to  releases  of  hazardous  sub- 
stances, pollutants  or  contaminants,  and  to  establish  priorities 
among  sites  for  taking  remedial  action. 

Subsection  (a)  of  the  amendment  requires  the  National  Contin- 
gency Plan  to  be  amended  within  18  months  to  reflect  the  amend- 
ments to  CERCLA  made  by  the  Superfund  Amendments  of  1985.  It 
provides  that  any  provision  of  the  National  Contingency  Plan 
adopted  pursuant  to  any  other  provision  of  law  which  is  inconsist- 
ent with  the  amendments  made  by  this  bill  shall  not  apply  to  re- 
sponse actions  commenced  under  CERCLA  after  the  date  of  enact- 
ment of  this  bill. 

The  amendment  directs  the  Administrator,  not  later  than  12 
months  after  the  date  of  enactment,  to  commence  a  proceeding  to 
review  the  Hazard  Ranking  System  in  effect  under  the  National 
Contingency  Plan.  This  review  is  to  assure  to  the  maximum  extent 
feasible,  that  the  Hazard  Ranking  System  appropriately  assesses 
the  relative  degree  of  risk  to  human  health  and  the  environment 
posed  by  sites  and  facilities  subject  to  review  for  placement  on  the 
National  Priorities  List. 
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In  conducting  the  review  of  the  Hazard  Ranking  System,  the  Ad- 
ministrator must  ensure  that  the  human  health  risks  associated 
with  the  contamination  or  potential  contamination  of  surface 
waters,  either  directly  or  as  the  result  of  any  runoff  of  any  hazard- 
ous substance  or  pollutant  or  contaminant  from  sites  or  facilities, 
which  are  or  can  be  used  for  recreation  or  potable  water  consump- 
tion, are  appropriately  assessed.  In  making  this  assessment  the  Ad- 
ministrator must  take  into  account  the  potential  migration  of  any 
hazardous  substance  or  pollutant  or  contaminant  through  surface 
or  groundwater  to  downstream  sources  of  drinking  water.  Also,  in 
conducting  the  review  the  Administrator  is  to  evaluate  the  Prelimi- 
nary Pollutant  Limit  Value  System  used  by  the  Department  of  De- 
fense to  assess  the  risks  of  hazardous  substances  and  compare  that 
system  with  the  Hazard  Ranking  System. 

The  review  of  the  Hazard  Ranking  System,  which  is  the  system 
used  by  EPA  to  evaluate  sites  and  determine  whether  or  not  they 
should  be  placed  on  the  National  Priorities  List,  must  include  four 
considerations.  There  are:  an  explanation  of  the  Hazard  Ranking 
System;  the  determination  of  the  effect  of  establishing  a  threshold 
value  of  28.5;  a  determination  of  a  relationship  between  the  value 
determined  for  a  facility  under  the  Hazard  Ranking  System  and 
the  potential  hazard  at  the  facility;  and  a  determination  of  the  re- 
lationship between  the  value  determined  for  a  facility  and  the 
types  of  remedial  actions  that  are  appropriate  at  the  facility. 

The  Administrator  is  not  required  to  reevaluate  the  hazard  rank- 
ing of  any  facility  which  was  evaluated  in  accordance  with  the  cri- 
teria under  section  105  of  existing  law  and  which  was  included  on 
the  National  Priorities  List. 

The  Hazard  Ranking  System  is  the  mechanism  used  by  EPA  to 
determine  whether  a  site  is  to  be  placed  on  the  National  Priorities 
List. 

The  system  estimates  risks  presented  in  each  of  several  potential 
1 'pathways"  of  human  or  environmental  exposure.  The  portion  of 
the  Hazard  Ranking  System  used  to  calculate  scores  for  purposes  of 
listing  sites  on  the  NPL  considers  three  pathways:  ground  water, 
surface  water  air. 

Within  each  of  the  three  pathways  of  exposure,  the  system  con- 
siders three  sets  of  factors:  factors  that  indicate  the  presence  of 
likelihood  of  a  release  to  the  environment;  factors  that  indicate  the 
nature  and  quantity  of  the  substances  presenting  the  potential 
threat;  and  factors  that  indicate  the  human  or  environmental  "tar- 
gets" potentially  at  risk  from  the  site.  For  each  factor,  the  condi- 
tion of  the  site  being  evaluated  is  compared  against  a  scale  of 
values,  and  a  value  is  assigned  to  each  factor  at  the  site. 

Once  these  values  have  been  assigned  to  each  factor  according  to 
the  conditions  existing  at  the  site  under  evaluation,  the  values  are 
adjusted  according  to  their  relative  importance  in  reflecting  risk, 
and  the  factors  within  each  pathway  are  combined  to  yield  a  score 
for  each  pathway  on  a  scale  of  0  to  100.  The  three  pathway  scores 
for  ground  water,  surface  water,  and  air  are  then  combined  by  a 
formula  to  yield  a  final  total  site  score  on  a  scale  of  0  to  100.  The 
threshold  score  of  28.5  has  been  administratively  determined  for 
the  inclusion  of  a  site  on  the  National  Priorities  List. 
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The  review  of  the  Hazard.  Ranking  System  will  determine  if  it 
appropriately  assesses  the  relative  degree  of  risk  to  human  health 
and  the  environment  posed  by  sites  and  facilities  subject  to  review 
for  placement  of  the  National  Priorities  List. 

Any  person  who  is  or  may  be  affected  by  a  release  or  threatened 
release  may  petition  the  Administrator  to  conduct  a  preliminary 
assessment  of  the  hazards  to  public  health  and  the  environment 
which  are  associated  with  the  release.  If  a  preliminary  assessment 
of  the  release  has  not  previously  been  conducted  by  the  Adminis- 
trator, he  must  within  12  months  after  receipt  of  the  petition  com- 
plete the  assessment  or  provide  an  explanation  of  why  the  assess- 
ment is  not  appropriate.  If  the  preliminary  assessment  indicates 
that  the  release  may  pose  a  threat  to  human  health  or  the  environ- 
ment, the  Administrator  must  promptly  evaluate  the  release  or 
threatened  release  to  determine  whether  or  not  it  should  be  placed 
on  the  National  Priorities  List. 

Subsection  (c)  adds  contamination  or  potential  contamination  of 
the  ambient  air  which  is  associated  with  the  release  or  threatened 
release  to  the  criteria  to  be  considered  in  establishing  the  National 
Priorities  List  of  sites  eligible  for  Superfund  actions. 

Subsection  (d)  removes  the  current  requirement  that  at  least  400 
sites  be  placed  on  the  NPL,  since  section  104  as  amended  by  the 
bill  requires  1,600  sites  to  be  listed.  Subsection  (d)  also  changes  the 
requirement  that  at  least  one  facility  from  each  state  by  listed,  to  a 
requirement  that  one  such  facility  from  each  state  be  listed,  in 
order  to  provide  an  equitable  geographic  distribution  of  sites  sched- 
uled for  response  actions  by  assuring  that  a  facility  from  every 
state  be  on  the  NPL  at  all  times. 

Subsection  (e)  of  section  104  amends  CERCLA  to  provide  that 
whenever  there  has  been  a  significant  release  of  hazardous  sub- 
stances or  pollutants  or  contaminants  from  a  site  which  is  listed  by 
the  Administrator  as  a  "site  cleaned  up  to  date"  on  the  National 
Priorities  List,  the  site  shall  be  restored  to  the  National  Priorities 
List  without  application  of  the  Hazard  Ranking  System.  This  provi- 
sion is  designed  to  address  those  problems  where  sites  have  been 
removed  from  the  list  on  the  assumption  that  the  problem  has 
been  corrected,  and  where  it  later  turns  out  that  it  has  not  been 
corrected,  and  a  release  or  threatened  release  of  hazardous  sub- 
stances or  pollutants  or  contaminants  results.  This  subsection  re- 
stores such  a  site  to  the  National  Priorities  List  without  EPA 
having  to  go  through  the  process  of  again  ranking  the  site  and 
placing  it  on  the  list  before  any  response  action  can  be  taken. 

SECTION  106 — ABATEMENT  ACTIONS 

Section  106  of  CERCLA  provides  that  when  the  President  deter- 
mines that  there  may  be  an  imminent  and  substantial  endanger- 
ment  to  the  public  health  or  welfare  or  the  environment  because  of 
an  actual  or  threatened  release  of  a  hazardous  substance  he  may 
require  the  Attorney  General  of  the  United  States  to  secure  such 
relief  as  may  be  necessary  to  abate  the  danger  or  threat.  The  Presi- 
dent is  also  authorized  to  issue  orders  which  are  necessary  to  pro- 
tect public  health  and  welfare  and  the  environment.  Section  106 
forms  the  basis  for  the  Administrator's  enforcement  authority. 
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Under  its  provisions,  judicial  proceedings  may  be  brought  to 
compel  responsible  parties  to  perform  cleanup  actions  at  a  hazard- 
ous waste  site.  The  Administrator  also  may  issue  administrative 
orders  compelling  such  actions.  Section  106  of  the  bill  amends  sec- 
tion 106  of  CERCLA  to  provide  that  these  enforcement  authorities 
do  not  apply  with  respect  to  any  release  or  threatened  release  re- 
sulting from  the  normal  application  of  a  pesticide  product  regis- 
tered under  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act. 
However,  nothing  in  this  provision  affects  or  modifies  in  any  way 
the  obligations  or  liability  of  any  person  under  any  other  provision 
of  state  or  Federal  law  for  damages,  injury  or  loss  resulting  from  a 
release  of  any  hazardous  substances  or  for  removal  or  remedial 
action. 

SECTION  107 — LIABILITY 

Section  107  of  H.R.  2817  modifies  in  a  number  of  respects  section 
107  of  CERCLA  which  relates  to  liability. 

Under  section  107  of  CERCLA  the  owner  and  operator  of  a  vessel 
or  facility,  any  person  who  owned  or  operated  a  facility  at  the  time 
that  hazardous  substances  were  disposed  of  at  the  facility,  any 
person  who  arranged  for  disposal  or  treatment  of  hazardous  sub- 
stances at  a  facility,  and  any  person  who  accepts  or  accepted  any 
hazardous  substance  for  transport  to  disposal  or  treatment  facili- 
ties, is  liable  for  the  costs  of  removal  or  remedial  actions  incurred 
by  the  United  States  or  a  state,  any  other  necessary  costs  of  re- 
sponse incurred  by  any  other  person,  and  damages  for  injury  to  or 
destruction  of  natural  resources,  associated  with  a  release  or 
threatened  release  from  the  facility.  There  is  no  liability  if  a 
person  can  establish  that  the  release  or  threat  of  release  and  the 
resulting  damages  were  caused  solely  by  an  act  of  God,  an  act  of 
war  or  an  act  or  omission  of  a  third  party. 

Limits  of  liability  are  set  for  an  owner  or  operator  or  other  re- 
sponsible person  for  release  of  a  hazardous  substance.  These  limits 
do  not  apply  where  the  release  or  threat  of  release  of  a  hazardous 
substances  was  the  result  of  willful  misconduct  or  willful  negli- 
gence within  the  privity  or  knowledge  of  a  person;  the  release  was 
caused  by  a  violation  of  applicable  safety,  construction  or  operating 
standards;  or  where  a  person  fails  or  refuses  to  provide  all  reasona- 
ble cooperation  and  assistance  requested  by  a  responsible  public  of- 
ficial. In  these  cases,  the  owner,  operator  or  responsible  person  is 
liable  for  the  full  and  total  costs  of  response  and  damages. 

A  person  is  not  liable  for  damages  as  a  result  of  actions  taken  or 
omitted  in  the  course  of  rendering  care,  assistance  or  advice  in  ac- 
cordance with  the  National  Contingency  Plan,  or  at  the  direction  of 
an  on-scene  coordinator,  with  respect  to  an  incident  creating  a 
danger  to  public  health  or  welfare  or  the  environment  as  a  result 
of  the  release  of  a  hazardous  substance.  Liability  is  not  precluded, 
however,  for  damages  which  are  the  result  of  gross  negligence  or 
intentional  misconduct. 

Where  injury  to,  destruction  of,  or  loss  of  natural  resources  is  in- 
volved, liability  is  to  the  United  States  and  to  any  state  for  dam- 
ages to  natural  resources  within  the  state.  No  liability  is  imposed, 
however,  where  the  damages  to  natural  resources  are  identified  in 
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an  environmental  impact  statement  and  the  decision  to  grant  a 
permit  or  license  authorizes  such  a  commitment  of  natural  re- 
sources. The  President  or  the  authorized  representative  of  a  state 
acts  on  behalf  of  the  public  as  trustee  of  such  natural  resources  in 
order  to  recover  for  damages.  The  sums  recovered  are  available  for 
use  to  restore,  rehabilitate,  or  acquire  the  equivalent  of,  such  natu- 
ral resources. 

Each  department,  agency  or  instrumentality  of  the  Executive 
Legislative  and  Judicial  branches  of  the  Federal  government  is  sub- 
ject to  and  must  comply  with  CERCLA  in  the  same  manner  and  to 
the  same  extent  as  any  non-governmental  entity. 

Subsection  (a)  of  section  107  of  the  bill  amends  section  107(a)(1)  of 
CERCLA  relating  to  vessels.  Existing  law  provides  that  the  owner 
and  operator  of  a  vessel  otherwise  subject  to  the  jurisdiction  of  the 
United  States  shall  be  liable  for  response  costs  and  damages  as  pro- 
vided in  section  107.  The  phrase  "otherwise  subject  to  the  jurisdic- 
tion of  the  United  States"  is  defined  in  section  101(19)  as  meaning 
subject  to  the  jurisdiction  of  the  United  States  by  virtue  of  United 
States  citizenship,  United  States  vessel  documentation  or  number- 
ing, or  as  provided  by  international  agreement  to  which  the  United 
States  is  a  party.  The  amendment  deletes  the  phrase  "otherwise 
subject  to  the  jurisdiction  of  the  United  States,"  thereby  broaden- 
ing the  instances  in  which  the  owner  or  operator  of  a  vessel  would 
be  liable. 

Subsection  (b)  adds  a  provision  that  costs  incurred  in  investigat- 
ing releases  or  threatened  releases  and  in  conducting  health-relat- 
ed assessments  or  studies  are  recoverable  from  responsible  parties. 
Also,  amounts  recoverable  from  responsible  parties  under  section 
107  may  include  interest. 

Subsection  (c)  provides  that  the  protections  from  liability  afford- 
ed under  section  107  of  current  law  for  rendering  assistance  in  ac- 
cordance with  the  National  Contingency  Plan  apply  to  response 
costs  as  well  as  damages.  It  also  makes  it  clear  that  where  a  person 
who  is  liable  or  potentially  liable  for  response  costs  undertakes 
emergency  response  actions  that  person  is  not  excused  from  such 
liability. 

Subsection  (d)  provides  for  the  appointment  of  Federal  and  state 
trustees  to  act  on  behalf  of  the  public  for  assessing  damages  to  nat- 
ural resources  for  the  purposes  of  CERCLA  and  section  311  of  the 
Federal  Water  Pollution  Control  Act.  Any  determination  a  trustee 
makes  regarding  damages  carries  the  weight  of  a  rebuttable  pre- 
sumption in  any  judicial  proceeding. 

Subsection  (e)  creates  a  Federal  lien  for  costs  and  damages  for 
which  a  person  is  liable  to  the  United  States  under  section  107. 
The  lien  affects  real  property  and  rights  in  real  property  belonging 
to  the  person  and  which  are  subject  to  or  affected  by  the  remedial 
action.  This  lien  may  be  recovered  in  an  action  in  rem  in  the  ap- 
propriate United  States  District  Court.  The  lien  arises  at  the  time 
costs  are  first  incurred  by  the  United  States  with  respect  to  a  re- 
sponse action.  The  lien  continues  until  the  liability  is  satisfied  or 
becomes  unenforceable  through  operation  of  the  statute  of  limita- 
tions provided  in  section  113  (six  years  after  completion  of  the  re- 
sponse action).  Nothing  in  subsection  (e)  affects  the  right  of  the 
United  States  to  bring  an  action  against  any  person  to  recover  all 
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costs  and  damages  for  which  the  person  is  liable  under  subsection 
(a)  of  section  107. 

Subsection  (f)  of  section  107  amends  section  107(i)  of  CERCLA 
which  provides  that  there  can  be  no  recovery  under  section  107  for 
response  costs  or  damages  resulting  from  the  application  of  a  pesti- 
cide product  registered  under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act.  The  amendment  limits  this  exclusion  of  recov- 
ery to  response  costs  or  damages  resulting  from  the  normal  appli- 
cation of  a  pesticide. 

SECTION  108 — FINANCIAL  RESPONSIBILITY 

Section  108  of  CERCLA  requires  that  the  owner  or  operator  of 
vessels  and  off-shore  facilities  and  other  facilities  establish  and 
maintain  evidence  of  financial  responsibility  to  meet  the  levels  of 
liability  established  in  the  Act. 

Paragraph  108  (b)(1)  of  CERCLA  requires  that  not  earlier  than 
five  years  after  the  date  of  enactment  of  Superfund  the  President 
must  promulgate  requirements  for  establishing  and  maintaining 
evidence  of  financial  responsibility  consistent  with  the  degree  and 
duration  of  risk  associated  with  the  production,  transportation, 
treatment,  storage  or  disposal  of  hazardous  substances.  These  regu- 
lations have  not  yet  been  promulgated. 

Subsection  (a)  of  section  108  of  the  bill  accordingly  provides  that 
these  regulations  must  be  issued  not  later  than  one  year  after  the 
date  of  enactment  of  the  Superfund  Amendments  of  1985. 

Subsection  (b)  amends  the  provision  on  producing  evidence  of  fi- 
nancial responsibility  by  permitting  responsibility  to  be  established 
by  insurance,  guarantee,  surety  bond,  letter  of  credit,  or  qualifica- 
tion as  a  self  insurer. 

Subsection  (c)  modifies  the  phasing-in  requirement  for  financial 
responsibility  requirements  by  changing  it  from  a  period  of  not  less 
than  three  and  not  more  than  six  years  to  as  quickly  as  can  reason- 
ably be  achieved,  but  in  no  event  more  than  four  years. 

Subsection  (d)  amends  section  108  of  CERCLA  to  permit  direct 
action  against  a  guarantor  providing  evidence  of  financial  responsi- 
bility for  a  person  if  that  person  is  in  bankruptcy.  A  guarantor's 
liability  is  limited  to  the  aggregate  amount  which  the  guarantor 
has  provided  as  evidence  of  financial  responsibility. 

SECTION  109 — PENALTIES 

Section  109  of  the  bill  amends  a  number  of  provisions  of 
CERCLA  relating  to  penalties. 

Subsection  (a)  of  section  109  of  the  bill  amends  section  103(b)  of 
CERCLA  relating  to  notification  in  the  event  of  a  release  of  hazard- 
ous substances.  Existing  law  provides  that  any  person  in  charge  of 
a  vessel  for  which  a  hazardous  substance  is  released  or  in  charge  of 
a  facility  for  which  a  hazardous  substance  is  released  who  fails  to 
notify  immediately  the  appropriate  agency  of  the  United  States 
government  as  soon  as  he  has  knowledge  of  such  release  shall  be 
fined  not  more  than  $10,000  or  imprisoned  for  not  more  than  one 
year  or  both. 

Subsection  (a)  of  section  109  of  the  bill  adds  the  provision  that  a 
person  who  submits  in  a  notification  any  information  which  he 
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knows  to  be  false  or  misleading  shall  also  be  liable  for  the  penalty. 
Subsection  (a)  also  changes  the  penalty  of  $10,000  or  imprisonment 
for  not  more  than  one  year,  or  both,  to  a  penalty  in  accordance 
with  section  3623  of  Title  18  of  the  United  States  Code  or  imprison- 
ment for  not  more  than  three  years  or  both.  Section  3623  of  Title 
l8  provides  for  fines  of  up  to  $25,000  in  the  case  of  individuals  and 
up  to  $500,000  in  the  case  of  persons  other  than  individuals. 

Subsection  103(b)  is  further  amended  to  provide  that  a  person 
who  fails  to  provide  the  required  notification  shall  also  be  subject 
to  a  civil  penalty  of  not  more  than  $25,000  for  each  day  during 
which  the  failure  to  notify  continues.  In  addition,  the  penalty  for 
destruction  of  records  pertaining  to  facilities,  hazardous  substances 
and  releases  which  are  required  to  be  retained  is  changed  from  not 
more  than  $20,000  and  imprisonment  for  not  more  than  one  year, 
or  both,  to  a  penalty  in  accordance  with  section  3623  of  Title  18, 
United  States  Code,  or  imprisonment  for  not  more  than  three  years 
or  both.  A  civil  penalty  of  not  more  than  $25,000  for  each  day  the 
violation  occurs  in  also  provided. 

Subsection  (b)  of  section  109  amends  paragraph  104(e)(2)  of 
CERCLA  relating  to  requests  or  orders  from  any  officer,  employee 
or  representative  of  the  President  for  information  relating  to  a  re- 
lease of  a  hazardous  substance  or  for  access  to  records.  A  civil  pen- 
alty is  added  for  a  failure  or  refusal  to  comply  with  a  request  or 
order.  The  amount  of  the  penalty  is  not  more  than  $25,000  for  each 
day  during  which  the  failure  or  refusal  continues. 

Subsection  (c)  of  the  bill  amends  subsection  106(b)  of  CERCLA. 
Existing  subsection  106(b)  provides  that  any  person  who  willfully 
violates  or  fails  or  refuses  to  comply  with  any  order  of  the  Presi- 
dent requiring  that  action  be  taken  with  respect  to  an  actual  or 
threatened  release  of  a  hazardous  substance  may  be  fined  not  more 
than  $5,000  for  each  day  in  which  the  violation  or  failure  to  comply 
continues.  Subsection  (c)  increases  the  penalty  from  $5,000  to 
$25,000.  It  also  amends  the  subsection  to  provide  that  liability  ap- 
plies not  simply  to  a  willful  violation  but  rather  applies  where  the 
party  failing  or  refusing  to  comply  with  a  request  does  so  without 
sufficient  cause.  This  amendment  is  designed  to  excuse  a  party 
from  responsibility  from  failure  or  refusal  to  act  when  the  party 
can  establish  that  it  had  a  reasonable  belief  that  it  was  not  liable 
or  that  the  required  response  action  was  inconsistent  with  the  Na- 
tional Contingency  Plan. 

Subsection  (d)  of  section  109  amends  section  108  of  CERCLA  re- 
lating to  financial  responsibility  by  adding  a  civil  penalty  of  not  to 
exceed  $25,000  for  each  day  of  violation  for  a  failure  to  comply  with 
the  financial  responsibility  requirements  contained  in  section  108. 

Subsection  (e)  of  section  109  of  the  bill  amends  section  109  of 
CERCLA  with  regard  to  the  assessment  and  collection  of  civil  pen- 
alties. Section  109  of  CERCLA  provides  that  any  person  who,  after 
notice  and  opportunity  for  a  hearing,  is  found  to  have  failed  to 
comply  with  the  requirements  of  section  108  (financial  responsibil- 
ity) shall  be  liable  for  a  civil  penalty  not  to  exceed  $10,000  for  each 
day  of  violation. 

Subsection  (e)  of  the  bill  substitutes  new  language  for  section  109. 
New  subsection  (a)  of  section  109  provides  that  a  civil  penalty 
under  CERCLA  shall  be  assessed  by  the  Administrator  by  an  order 
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made  on  the  record  after  opportunity  for  a  hearing.  Before  issuing 
an  order,  the  Administrator  must  give  written  notice  to  the  person 
to  be  assessed  a  civil  penalty  under  the  order,  and  an  opportunity 
for  that  person  to  request,  within  15  days,  a  hearing  on  the  order. 

New  subsection  (b)  provides  that  in  determining  the  amount  of  a 
civil  penalty,  the  Administrator  is  to  take  into  account  the  nature, 
circumstances,  extent,  and  gravity  of  the  violation  and,  with  re- 
spect to  the  violator,  ability  to  pay,  effect  on  the  ability  to  continue 
to  do  business,  the  history  of  prior  violations  the  degree  of  culpabil- 
ity, and  other  matters  as  justice  may  require. 

New  subsection  (c)  provides  that  the  amount  of  a  civil  penalty 
may  be  deducted  from  any  sums  owed  by  the  United  States  to  the 
person  charged. 

New  subsection  (d)  provides  that  any  person  who  requested  a 
hearing  and  who  is  aggrieved  by  an  order  assessing  a  civil  penalty 
may  file  a  petition  for  review  of  the  order  within  30  days  after  the 
date  the  order  was  issued. 

New  subsection  (e)  provides  that  if  a  person  fails  to  pay  an  as- 
sessment of  a  civil  penalty  after  a  final  order  making  the  assess- 
ment (and  there  is  no  petition  for  review)  or  after  a  court  has  en- 
tered a  final  judgment  in  favor  of  the  Administrator,  the  Attorney 
General  shall  recover  the  amount  in  an  action  brought  in  an  ap- 
propriate U.S.  district  court. 

Subsection  (f)  of  section  109  of  the  bill  amends  paragraph 
112(b)(1)  of  CERCLA.  Section  112  sets  forth  the  procedure  under 
which  claims  for  response  costs  and  damages  to  natural  resources 
are  made  against  the  Fund.  Paragraph  112(b)(1)  provides  that  any 
person  who  knowingly  gives  or  causes  to  be  given  any  false  infor- 
mation as  a  part  of  a  claim  shall,  upon  conviction,  be  fined  up  to 
$5,000  or  imprisoned  for  not  more  than  one  year  or  both.  Subsec- 
tion (f)  provides  that  the  penalty  shall  be  in  accordance  with  sec- 
tion 3623  of  Title  18  of  the  United  States  Code  and  imprisonment 
for  not  more  than  three  years,  or  both. 

SECTION  110 — STATE  INVENTORY  OF  HAZARDOUS  SUBSTANCE 
UNDERGROUND  STORAGE  TANKS 

This  section  adds  a  new  provision  relating  to  the  National  Con- 
tingency Plan  by  requiring  each  state  to  make  an  inventory  of  all 
underground  storage  tanks  in  the  state  containing  any  hazardous 
substance,  and  those  tanks  from  which  there  is  a  known  or  threat- 
ened release  of  a  hazardous  substance.  These  inventories  are  to  be 
submitted  to  EPA  not  later  than  six  months  after  the  date  of  the 
enactment  of  this  subsection. 

SECTION  111 — USES  OF  FUND 

Section  111  of  the  bill  amends  section  111  of  CERCLA  by  adding 
additional  items  for  which  fund  monies  are  available. 

Section  111  of  CERCLA  provides  that  the  money  in  the  Fund 
may  be  used  for  payment  of  governmental  response  costs  under 
section  105,  payment  of  any  claim  for  necessary  response  costs  in- 
curred by  any  other  person  as  a  result  of  carrying  out  the  National 
Contingency  Plan  to  the  extent  these  costs  are  approved  under  the 
plan  and  certified  by  the  responsible  Federal  official,  payment  of 
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claims  resulting  from  a  release  or  threat  of  release  of  a  hazardous 
substance  from  a  vessel  or  facility,  payment  for  injury  to  or  de- 
struction or  loss  of  natural  resources  and  payment  of  costs  for  as- 
sessing short  and  long-term  injury  to  destruction  of  or  loss  of  natu- 
ral resources,  payment  for  the  costs  of  epidemiologic  studies  and 
maintenance  of  a  registry  of  persons  exposed  to  hazardous  sub- 
stances, and  payment  for  the  costs  of  a  program  to  protect  the 
health  and  safety  of  employees  involved  in  response  to  hazardous 
substance  releases.  In  any  one  year  no  more  than  15%  of  the 
money  in  the  Fund  may  be  used  for  the  cost  of  restoration  rehabili- 
tation or  replacement  of  natural  resources. 

Subsection  (a)  of  section  111  of  the  bill  authorizes  to  be  appropri- 
ated from  the  Hazardous  Substances  Superfund  not  more  than 
$1,820,000,000  for  each  of  the  five  fiscal  years  beginning  after  Sep- 
tember 30,  1985  and  ending  before  October  1,  1990.  This  amount  is 
increased  in  any  year  by  an  amount  equal  to  so  much  of  the  aggre- 
gate amount  authorized  to  be  appropriated  as  has  not  been  appro- 
priated before  the  beginning  of  the  fiscal  year  involved. 

Subsection  (b)  of  section  111  provides  that  the  Fund  may  be  used 
for  the  cost  of  grants  under  subsection  123(e)  to  any  group  of  indi- 
viduals which  may  be  affected  by  a  release  or  threatened  release  at 
any  facility  which  is  listed  on  the  National  Priorities  List  for  the 
purpose  of  enabling  the  group  to  obtain  technical  assistance  to 
review  and  assess  data  and  information  which  have  been  prepared 
by  the  Administrator  with  respect  to  a  facility.  The  Fund  may  also 
be  used  for  grants  under  subsection  128(e)  for  the  training  and  edu- 
cation of  workers  who  are  or  may  be  engaged  in  activities  related 
to  hazardous  waste  removal  or  containment  or  emergency  re- 
sponse. 

Paragraph  (C)(1)  adds  a  number  of  purposes  or  activities  for 
which  the  Fund  may  be  used.  There  are  as  follows: 

Costs  incurred  by  the  Administrator  in  evaluating  facilities 
pursuant  to  petitions  under  subsection  105(b)  submitted  by  any 
person  who  is  or  may  be  affected  by  a  release  or  threatened 
release  of  a  hazardous  substance  or  pollutant  or  contaminant. 
The  costs  of  appropriate  Federal  and  state  enforcement  and 
oversight  of  remedial  activities  at  National  Priorities  List  sites 
resulting  from  consent  orders  or  settlement  agreements  where 
the  responsible  party  or  parties  have  been  determined  but  in- 
adequate enforcement  and  oversight  assistance  has  been  pro- 
vided by  such  party  or  parties. 

The  costs  of  carrying  out  the  research  and  training  program 
under  subsection  116(s)  which  authorizes  the  Secretary  of 
Health  and  Human  Services  to  conduct  and  support  through 
grants,  cooperative  agreements  and  contracts  research  into  ad- 
vanced techniques  for  the  detection,  assessment  and  evaluation 
of  the  effects  on  human  health  of  hazardous  substances,  and 
methods  to  assess  the  risks  to  human  health  presented  by  haz- 
ardous substances.  Also  included  are  advanced  training  in  ecol- 
ogy, environmental  health  and  similar  fields.  The  costs  fi- 
nanced by  the  Fund  may  not  exceed  $3  million  for  fiscal  year 
1986,  $10  million  for  fiscal  year  1987,  $25  million  for  fiscal  year 
1988,  $35  million  for  fiscal  year  1989,  and  $40  million  for  fiscal 
year  1990. 
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The  costs  of  carrying  out  the  research,  development  and 
demonstration  program  for  alternative  and  innovative  technol- 
ogies under  section  117.  These  costs  may  not  exceed  $25  mil- 
lion for  each  of  the  fiscal  years  1986  through  1990. 

The  costs  of  grants  under  section  118  relating  to  grants  for 
university  hazardous  waste  research  centers.  These  costs  may 
not  exceed  $10  million  for  each  of  the  fiscal  years  1986  through 
1990. 

Reimbursements  to  local  governments  under  section  125  for 
expenses  incurred  in  carrying  out  temporary  emergency  meas- 
ures necessary  to  prevent  or  mitigate  injury  to  human  health 
or  the  environment  associated  with  the  release  or  threatened 
release  of  any  hazardous  substance  or  pollutant  or  contami- 
nant, and  expenses  incurred  in  carrying  out  emergency  meas- 
ures for  the  protection  of  public  drinking  water  supplies. 
During  the  five  fiscal  year  period  beginning  October  1,  1985, 
not  more  than  0.2  percent  of  the  total  amount  appropriated 
from  the  Fund  may  be  used  for  these  reimbursements. 

The  costs  of  worker  training  and  education  grants  under  sub- 
section 128(e)  to  the  extent  that  these  costs  do  not  exceed  $10 
million  for  each  of  the  fiscal  years  1986  through  1990. 
Paragraph  lll(cX2)  of  the  bill  adds  laboratory  studies,  health  as- 
sessments and  preparation  of  toxicologic  profiles  to  those  items 
which  may  be  paid  for  from  the  Fund. 

Subsection  (d)  provides  that  for  the  purposes  of  this  provision 
health  assessments  include  a  determination  of  the  potential  human 
health  risks  posed  by  a  facility  as  set  forth  in  paragraph  116(f)(7). 
Subsection  (e)  of  section  111  amends  subsection  111(d)  of 
CERCLA  by  deleting  paragraph  (2)  of  subsection  (d),  which  provides 
that  no  money  in  the  Fund  may  be  used  for  the  payment  of  any 
claim  for  injury  or  loss  relating  to  long  term  exposure  to  ambient 
concentrations  of  air  pollutants.  (The  Committee  notes  that  the  de- 
letion of  paragraph  (2)  was  an  inadvertent  drafting  error  which 
will  be  corrected  so  as  to  retain  the  prohibition  against  use  of  the 
Fund  for  losses  resulting  from  air  pollution.) 

Subsection  (f)  of  section  111  contains  two  technical  amendments 
to  subsection  111(e)  of  CERCLA  which  deals  with  claims  against 
the  Fund.  Paragraph  1  of  subsection  111(e)  provides  that  claims 
against  the  Fund  shall  not  be  valid  or  paid  in  excess  of  the  total 
money  in  the  Fund  at  any  one  time.  The  amendment  limits  the  ref- 
erence to  claims  to  those  for  response  costs.  Paragraph  (2)  of  sub- 
section 111(e)  is  amended  to  add  to  the  requirement  that  85  percent 
of  the  Fund  be  used  for  purposes  other  than  natural  resources 
damages,  the  provision  that  the  repayment  of  advances  to  the  Fund 
under  section  223  is  included  among  those  purposes  for  which  the 
85  percent  is  to  be  used. 

Subsection  (g)  amends  subsection  lll(k)  of  CERCLA,  which  re- 
lates to  audits. 

Subsection  (k)  of  existing  law  directs  the  inspector  general  of 
each  department  or  agency  to  which  responsibility  to  obligate 
money  in  the  Fund  is  delegated  to  provide  an  audit  review  team  to 
audit  all  payments,  obligations,  reimbursements  or  other  uses  of 
the  Fund  to  assure  that  the  Fund  is  being  properly  administered 
and  that  claims  are  being  appropriately  and  expeditiously  consid- 
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ered.  Each  inspector  general  is  directed  to  submit  to  the  Congress 
an  interim  report  one  year  after  the  establishment  of  the  Fund  and 
a  final  report  two  years  after  the  establishment  of  the  Fund.  Such 
auditing  of  the  Fund  as  is  appropriate  is  to  be  provided  thereafter. 

Subsection  (g)  of  section  111  of  the  bill  amends  this  provision  to 
provide  that  in  each  fiscal  year  the  inspector  general  of  each  de- 
partment, agency  or  instrumentality  of  the  United  States  which  is 
carrying  out  any  authority  of  the  Superfund  Act,  shall  conduct  an 
annual  audit  of  all  payments,  obligations,  reimbursements  or  other 
uses  of  the  Fund  in  the  prior  fiscal  year  to  assure  that  the  Fund  is 
being  properly  administered  and  that  claims  are  being  appropriate- 
ly and  expeditiously  considered.  The  audit  is  to  include  an  exami- 
nation of  a  random  sample  of  agreements  with  states  carrying  out 
response  actions  under  the  Act  and  an  examination  of  remedial  in- 
vestigations and  feasibility  studies  prepared  for  remedial  actions. 
Each  inspector  general  is  also  to  prepare  a  report  on  the  status  of 
all  remedial  and  enforcement  actions  undertaken  during  the  prior 
fiscal  year  and  an  estimate  of  the  amount  of  resources  including 
the  number  of  work-years  or  personnel  which  would  be  necessary 
for  the  department,  agency  or  instrumentality  to  complete  the  im- 
plementation of  all  duties  vested  in  that  department,  agency  or  in- 
strumentality under  the  Superfund  Act.  An  annual  report  must  be 
submitted  to  Congress  regarding  the  audit  and  status  report  re- 
quired under  this  section.  The  report  is  to  contain  such  recommen- 
dations as  the  inspector  general  deems  appropriate.  Each  Federal 
agency  is  directed  to  cooperate  with  the  Inspector  General  in  carry- 
ing out  ths  section. 

subsection  (h)  of  section  111  of  the  bill  provides  that  there  is  au- 
thorized to  be  appropriated  out  of  any  money  in  the  Treasury  to 
the  Hazardous  Substance  Superfund  $250  million  per  year  for  fiscal 
years  1986  through  1990.  This  amount  is  available  only  to  the 
extent  that  it  exceeds  amounts  recovered  on  behalf  of  the  Trust 
Fund  for  the  prior  fiscal  year.  In  addition  there  is  authorized  to  be 
appropriated  to  the  Fund  for  each  fiscal  year  an  amount  equal  to 
so  much  of  the  aggregate  amount  authorized  to  be  appropriated  as 
has  not  been  appropriated  before  the  beginning  of  the  fiscal  year. 

Finally,  subsection  lll(i)  provides  that  for  fiscal  year  1986  and 
each  fiscal  year  thereafter,  not  less  than  $30  million  shall  be  direct- 
ly available  from  the  Fund  to  the  Agency  for  Toxic  Substances  and 
Disease  Registry  to  be  used  for  the  purpose  of  carrying  out  health 
effects  research  and  public  health  assessment  and  protection  activi- 
ties under  paragraph  111(c)(4)  and  section  116. 

SECTION  112 — CLAIMS  PROCEDURE 

This  section  amends  section  112  of  CERCLA  which  sets  forth 
claims  procedures  under  the  Act. 

Section  112  establishes  the  procedures  for  filing  claims  against 
the  Fund  and  the  manner  in  which  claims  are  to  be  considered  and 
satisfied  or  denied.  Subsection  (d)  of  section  112  provides  that  no 
claim  may  be  presented  nor  any  action  be  commenced  for  damages 
unless  that  claim  is  presented  or  action  commenced  within  three 
years  from  the  date  of  the  discovery  of  the  loss  or  the  date  of  enact- 
ment  of  CERCLA,   whichever   is   later.    Section    112   of  the   bill 
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amends  subsection  (d)  to  provide  that  no  claim  may  be  presented 
for  recovery  of  response  costs  after  the  date  six  years  after  the  date 
of  completion  of  the  response  action. 

SECTION  113 — LITIGATION,  JURISDICTION  AND  VENUE 

This  section  amends  section  113  of  CERCLA.  Section  113  provides 
that  review  of  any  regulation  promulgated  under  the  Act  may  be 
had  upon  application  by  an  interested  person  only  in  the  Circuit 
Court  of  Appeals  of  the  United  States  for  the  District  of  Columbia. 
The  application  must  be  made  within  ninety  days  from  the  date  of 
promulgation  of  the  regulation.  Any  matter  with  respect  to  which 
review  could  have  been  obtained  under  section  113  shall  not  be 
subject  to  judicial  review  in  any  civil  or  criminal  proceeding  for  en- 
forcement or  to  obtain  damages  or  recovery  of  response  costs.  The 
United  States  District  Courts  are  given  exclusive  original  jurisdic- 
tion over  all  controversies  arising  under  the  Act. 

Section  113  of  the  bill  adds  a  number  of  new  provisions  to  exist- 
ing law. 

Subsection  (a)  of  section  113  amends  section  113  of  CERCLA  by 
adding  the  provision  that  in  any  action  by  the  United  States  under 
section  106  (abatement  actions)  or  107  (recovery  of  response  costs) 
process  may  be  served  in  any  district  where  the  defendant  is  found, 
resides,  transacts  business  or  has  appointed  an  agent  for  the  serv- 
ice of  process. 

Subsection  (b)  of  section  113  of  the  bill  adds  a  number  of  new 
provisions  to  section  113  of  CERCLA. 

New  subsection  (g)  expressly  recognizes  the  right  to  contribution. 
Any  defendant  alleged  or  held  to  be  liable  in  an  action  under  sec- 
tion 106  or  section  107  may  bring  an  action  for  contribution  or  in- 
demnity against  any  other  person  liable  or  potentially  liable.  The 
right  of  contribution  does  not  apply  against  a  party  which  has  re- 
solved its  liability  to  the  United  States  or  a  state  in  a  judicially  ap- 
proved good-faith  settlement.  That  party  is  not  to  be  liable  for 
claims  for  contribution  or  indemnity  regarding  matters  addressed 
in  the  settlement.  The  settlement,  however,  does  not  discharge  any 
of  the  other  parties  unless  its  terms  so  provide.  But  it  does  reduce 
the  claim  against  the  others  to  the  extent  of  any  amount  stipulated 
by  the  settlement. 

Nothing  in  subsection  (g)  is  to  be  construed  as  affecting  or  modi- 
fying in  any  way  the  rights  of  the  United  States,  a  state  or  any 
person  who  has  resolved  his  liability  to  the  United  States  or  a  state 
in  a  good-faith  settlement  to  seek  contribution  or  indemnification 
against  any  persons  who  are  not  party  to  a  settlement. 

Any  contribution  action  brought  under  this  subsection  is  to  be 
governed  by  Federal  law.  The  rights  of  any  person  who  has  re- 
solved his  liability  to  the  United  States  or  a  state  are  to  be  subordi- 
nated to  the  rights  of  the  United  States  and  any  state.  This  subor- 
dination may  be  waived  by  the  Administrator,  however,  if  he  deter- 
mines that  such  waiver  will  expedite  a  settlement  and  the  cleanup 
covered  by  the  settlement. 

New  subsection  (h)  provides  that  no  action  may  be  commenced 
for  damages  to  natural  resources  unless  that  action  is  commenced 
within  three  years  after  the  later  of  the  date  of  the  discovery  of  the 
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loss  or  the  date  on  which  regulations  are  promulgated  under  sub- 
section 301(c)  of  CERCLA. 

No  action  may  be  commenced  under  section  107  for  recovery  of 
response  costs  after  six  years  after  the  date  of  completion  of  the 
response  action.  An  action  may  be  commenced  under  section  107  at 
any  time  prior  to  the  end  of  the  six-year  statute  of  limitations  for 
recovery  of  costs  at  any  time  after  these  costs  have  been  incurred. 
This  will  allow  costs  to  be  recovered  incrementally  as  the  response 
action  continues. 

No  action  for  contribution  for  any  response  costs  or  damages 
may  be  commenced  more  than  three  years  after  the  date  of  judg- 
ment in  any  action  for  recovery  of  costs  or  damages  or  three  years 
after  the  date  of  entry  of  a  judicially  approved  settlement  with  re- 
spect to  the  costs  and  damages. 

No  action  based  on  rights  subrogated  pursuant  to  this  section  by 
reason  of  payment  of  a  claim  may  be  commenced  more  than  three 
years  after  the  date  of  payment  of  the  claim. 

Subsection  (c)  of  section  113  of  the  bill  adds  a  provision  prohibit- 
ing pre-enforcement  review  of  the  choice  of  removal  or  remedial  ac- 
tions. It  provides  that  no  court  shall  have  jurisdiction  to  review 
any  challenges  to  removal  or  remedial  actions  selected  under  sub- 
section 104  or  any  order  issued  under  section  104(b)  or  to  review 
any  order  issued  under  subsection  106(a)  in  any  action  other  than 
one  of  the  following: 

An  action  under  section  107  to  recover  response  costs  or 
damages  or  for  contribution  or  indemnification. 

An  action  to  enforce  an  order  issued  under  subsections  104(b) 
or  106(a)  or  to  recover  a  penalty  for  violation  of  the  order. 
An  action  for  reimbursement  under  paragraph  106(b)(2). 
An  action  under  section  310  of  CERCLA  (Citizens  Suits)  al- 
leging that  the  removal  or  remedial  action  taken  under  section 
104  or  secured  under  section  106  was  in  violation  of  any  re- 
quirement of  the  Act.  Such  an  action,  however,  may  not  be 
brought  with  regard  to  an  ongoing  removal  where  a  remedial 
action  is  to  be  undertaken  at  the  site. 

An  action  under  section  106  for  injunctive  relief  or  a  motion 
to  review  the  Administrator's  selection  of  the  remedy  under  a 
consent  decree  which  has  been  entered  under  section  106  and 
in  which  a  potentially  responsible  person  has  made  a  commit- 
ment to  undertake  a  remedial  investigation  and  feasibility 
study  and  to  implement  the  remedial  action  decision  of  the  Ad- 
ministrator following  review. 
This  situation  would  occur  only  in  insances  where  a  commitment 
to  perform  a  remedial  investigation  and  feasibility  study  was  made 
prior  to  enactment  of  H.R.  2817  because  of  the  provision  in  section 
104  of  the  bill  prohibiting  parties  from  performing  remedial  inves- 
tigations and  feasibility  studies. 

The  purpose  of  this  provision  is  to  ensure  that  there  will  be  no 
delays  associated  with  a  legal  challenge  of  the  particular  removal 
or  remedial  action  selected  under  section  104  or  secured  through 
administrative  order  or  judicial  action  under  section  106.  Without 
such  a  provision,  responses  to  releases  or  threatened  releases  of 
hazardous  substances  could  be  unduly  delayed,  thereby  exacerbat- 
ing the  threat  of  damage  to  human  health  or  the  environment.  A 
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person's  rights  to  challenge  the  choice  of  removal  or  remedial 
action  are  preserved,  however,  and  can  be  exercised  when  an 
action  is  taken  against  a  responsible  party  to  recover  response 
costs  of  damages  under  section  107,  an  action  to  enforce  an  order  to 
perform  response  actions,  an  action  for  reimbursement  for  cleanup 
costs  expended  by  a  person  order  than  the  Administrator,  a  citizen 
suit  alleging  that  the  removal  or  remedial  action  was  in  violation 
of  any  requirement  of  the  Act,  and  an  action  under  section  106  by 
the  United  States  to  secure  injunctive  relief. 

In  any  judicial  action  under  section  106  or  107,  judicial  review  of 
any  issues  concerning  the  adequacy  of  any  response  action  taken  or 
ordered  by  the  Administrator  are  to  be  limited  to  the  administra- 
tive record.  The  objections  which  may  be  raised  in  this  action  must 
be  based  upon  the  comments  received  and  the  evidence  contained 
in  the  record.  In  considering  these  objections,  the  court  is  to  uphold 
the  Administrator's  decision  in  selecting  the  response  action  unless 
the  objecting  party  can  demonstrate  on  the  administrative  record 
that  the  decision  was  arbitrary  and  capricious  or  otherwise  not  in 
accordance  with  the  law.  If  the  court  finds  that  the  selection  of  the 
response  action  was  arbitrary  and  capricious  or  otherwise  not  in 
accordance  with  the  law,  the  court  is  to  award  only  the  response 
costs  or  damages  or  other  relief  being  sought  to  the  extent  that  this 
relief  is  not  inconsistent  with  the  National  Contingency  Plan. 
These  provisions,  as  those  discussed  earlier,  are  designed  to  expe- 
dite the  process  of  review  and  assure  that  the  administrative 
record  contains  sufficient  information  to  permit  all  parties  con- 
cerned to  adequately  review  the  action  undertaken  or  ordered. 

The  Administrator  of  EPA  is  directed  to  issue  regulations  estab- 
lishing procedures  for  the  appropriate  participation  of  interested 
persons  in  the  development  of  the  administrative  record  on  which 
judicial  review  of  response  actions  will  be  based.  For  remedial  ac- 
tions, these  regulations  shall  include  procedures  for  providing 
before  adoption  of  any  plan  for  remedial  action,  each  of  the  follow- 
ing: 

Notice  to  potentially  affected  persons  and  the  public  which 
shall  be  accompanied  by  a  brief  analysis  of  the  plan  and  alter- 
native plans  that  were  considered. 

A  reasonable  opportunity  to  comment  and  provide  informa- 
tion regarding  the  plan. 

An  opportunity  for  a  public  meeting  in  the  affected  area. 
A  response  to  each  of  the  significant  comments,  criticisms 
and  new  data  submitted  in  written  or  oral  presentations  under 
the  procedures. 

Agency  support  for  the  basis  and  purpose  of  the  selected 
action. 
Subsection  (d)  of  section  113  of  the  bill  provides  that  any  person 
who  is  issued  and  complies  with  any  order  under  section  106  of 
CERCLA  may,  within  sixty  days  of  completion  of  the  required 
action  petition  the  Administrator  for  reimbursement  from  the 
Fund  for  the  reasonable  costs  of  the  action  plus  interest.  If  the  Ad- 
ministrator refuses  to  grant  all  or  part  of  a  petition  made  for  reim- 
bursement the  petitioner  may,  within  thirty  days  of  receipt  of  such 
refusal,  file  an  action  against  the  Administrator  seeking  reimburse- 
ment from  the  Fund.  In  order  to  obtain  reimbursement,  the  peti- 
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tioner  must  establish  by  a  preponderance  of  the  evidence  that  it  is 
not  liable  for  response  costs  and  that  costs  for  which  it  seeks  reim- 
bursement are  reasonable  in  light  of  the  action  required  by  the  rel- 
evant order.  A  petitioner  who  is  liable  for  response  costs  under  sub- 
section 107(a)  may  also  recover  its  reasonable  costs  of  response  to 
the  extent  that  it  can  demonstrate  on  the  administrative  record 
that  the  Administrator's  decision  in  selecting  the  response  action 
ordered  was  arbitrary  and  capricioius  or  was  otherwise  not  in  ac- 
cordance with  law.  Reimbursement  must  include  all  reasonable 
costs  incurred  by  the  petitioner  pursuant  to  the  portions  of  the 
order  found  to  be  arbitrary  pursuant  to  the  portions  of  the  order 
found  to  be  arbitrary  and  capricious  or  otherwise  not  in  accordance 
with  law.  Reimbursement  awarded  by  a  court  may  include  appro- 
priate costs,  fees  and  other  expenses  in  accordance  with  the  Equal 
Access  to  Justice  Act.  Any  reimbursement  awarded  under  this  pro- 
vision shall  not  be  paid  from  the  Hazardous  Substance  Superfund. 

SECTION  114 — RELATIONSHIP  TO  OTHER  LAW 

Subsection  114(c)  of  CERCLA  provides  that  except  as  provided  in 
CERCLA,  no  person  may  be  required  to  contribute  to  any  fund  the 
purpose  of  which  is  to  pay  compensation  for  claims  for  any  costs  of 
response  or  damages  or  claims  which  may  be  compensated  under 
CERCLA.  Section  114  of  the  bill  removes  this  Federal  preemption 
of  state  law  and  provides  instead  that  notwithstanding  any  provi- 
sion of  CERCLA  of  any  other  law,  a  state  may  require  any  person 
to  contribute  to  any  fund  the  purpose  of  which  is  to  pay  for  any 
costs  of  response  or  damages. 

SECTION  115 — DELEGATION  OF  FUNCTIONS 

Section  115  of  CERCLA  authorizes  the  President  to  delegate  and 
assign  any  duties  or  powers  imposed  upon  or  assigned  to  him  and 
to  promulgate  any  regulations  necessary  to  carry  out  the  provisions 
of  the  Act.  Section  115  of  the  bill  amends  current  law  to  authorize 
the  President  to  delegate  and  assign  any  duties  or  powers  imposed 
upon  or  assigned  to  him  necessary  to  carry  out  the  provisions  of 
Title  I  of  CERCLA.  It  also  authorizes  the  Administrator  to  delegate 
and  assign  to  officers  and  employees  of  the  Environmental  Protec- 
tion Agency  any  duties  or  powers  imposed  upon  or  assigned  to  him 
necessary  to  carry  out  the  provisions  of  Title  I.  Subsection  (b)  of 
section  115  authorizes  the  Administrator  to  issue  any  regulations 
necessary  to  carry  out  the  provisions  of  Title  I. 

The  amendments  made  by  section  115  are  conforming  changes 
made  because  of  the  substitution  of  the  Administrator  for  the 
President  with  regard  to  the  carrying  out  of  the  Act. 

SECTION  116 — PUBLIC  HEALTH  ASSESSMENT  AND  PROTECTION 
AUTHORITIES 

This  section  creates  a  new  section  116  of  CERCLA  titled  Agency 
for  Toxic  Substances  and  Disease  Registry  (ATSDR).  The  provisions 
of  this  section  replace  those  formerly  contained  in  section  104(i)  of 
CERCLA,  which  is  repealed  by  subsection  104(k)  of  the  bill. 
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Subsection  104(i)  of  CERCLA  establishes  the  Agency  for  Toxic 
Substancesjind  Disease  Registry  within  the  Public  Health  Service. 
The  Administrator  of  ATSDR  reports  to  the  Surgeon  General  and 
is  tasked  with  implementing  the  health  related  authorities  of  the 
Act.  These  authorities  include  the  establishment  and  maintenance 
of:  a  national  registry  of  diseases  and  illnesses  associated  with  any 
persons  exposed  to  hazardous  substances,  and  a  data  base  on  the 
health  effects  of  hazardous  substances.  They  also  include  the  re- 
quirement to  (1)  provide  medical  care  and  testing  to  individuals  ex- 
posed to  toxic  substances  in  cases  of  public  health  emergencies,  and 
(2)  conduct  periodic  survey  and  screening  programs. 

CERCLA's  subsection  104(i)  does  not  clearly  define  specific  roles 
and  responsibilities  of  ATSDR  and  EPA  in  implementing  the  sub- 
section's and  other  health  related  authorities.  The  bill's  new  sec- 
tion 116  corrects  this  deficiency  and,  at  the  same  time,  revises  and 
expands  the  statutory  charter  of  ATSDR.  Section  116's  primary 
purpose  is  to  properly  recognize  that  adequate  health  related  ac- 
tivities are  necessary  to  support  CERCLA  response  actions  through 
toxicological  profiles,  health  effects  studies,  health  assessments,  re- 
search and  training,  health  surveillance  programs,  and  other  ef- 
forts designed  to  improve  the  ability  to  make  public  health  deci- 
sions through  expanding  the  existing  body  of  scientific  knowledge. 

The  Committee  recognizes  that  EPA  currently  performs  much 
valuable  work  critical  to  implementation  of  Superfund  in  the  areas 
of  prioritizing  hazardous  substances,  preparing  toxicological  pro- 
files, and  conducting  health  effects  research.  While  providing  in- 
creased authority  to  ATSDR  in  section  116,  the  Committee  does  not 
intend  for  EPA  to  halt  or  diminish  its  efforts  in  these  areas. 
Rather,  the  Committee  intends  to  place  increased  emphasis  on  and 
augment  the  resources  dedicated  to  completing  this  important 
work. 

Subsection  (a)  of  section  116  establishes  the  Agency  for  Toxic 
Substances  and  Disease  Registry  within  the  Public  Health  Service. 
The  Agency  is  headed  by  an  Administrator  who  reports  to  the  Sec- 
retary of  the  Department  of  Health  and  Human  Services. 

Subsection  (b)  states  that  the  duties  of  the  Administrator  of 
ATSDR  are  to  effectuate  and  implement  the  health-related  authori- 
ties of  CERCLA.  The  Administrator  is  to  carry  out  these  duties 
with  the  cooperation  of  the  Administrator  of  EPA;  the  Commission- 
er of  the  Food  and  Drug  Administration;  the  Directors  of  the  Na- 
tional Institutes  of  Health,  the  National  Institute  of  Environmental 
Health  Sciences,  the  National  Institute  of  Occupational  Safety  and 
Health,  and  the  Center  for  Disease  Control;  the  Administrator  of 
the  Occupational  Safety  and  Health  Administration;  the  Adminis- 
trator of  the  Social  Security  Administration;  and  appropriate  state 
and  local  officials. 

Subsection  (c)  provides  that,  in  cooperation  with  the  states  and 
other  agencies  of  the  Federal  Government,  the  Administrator  of 
ATSDR  shall  establish  and  maintain  a  complete  listing  of  areas 
closed  to  the  public  or  otherwise  restricted  in  use  because  of  con- 
tamination by  hazardous  substances. 

Subsection  (d)  states  that,  within  six  months  after  the  date  of  the 
enactment  of  section  116,  the  Administrator  of  ATSDR,  in  consulta- 
tion with  the  Administrator  of  EPA,  shall  prepare  a  list,  in  order 
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of  priority,  of  at  least  100  hazardous  substances  which  are  most 
commonly  found  at  facilities  on  the  National  Priorities  List  and 
which  are  posing  the  most  significant  potential  threat  to  human 
health  due  to  their  known  or  suspected  toxicity  to  humans  and  the 
potential  for  human  exposure  to  such  substances  at  facilities  on  the 
National  Priorities  List  or  at  facilities  to  which  a  response  to  a  re- 
lease or  a  threatened  release  under  section  104  of  CERCLA  is 
under  consideration.  Subsection  (d)  also  provides  that,  within  24 
months  after  the  date  of  the  enactment  of  section  116,  the  Adminis- 
trator of  ATSDR,  in  consultation  with  the  Administrator  of  EPA, 
shall  revise  this  list.  The  revision  must  include,  in  order  of  priority, 
the  addition  of  100  or  more  hazardous  substances.  In  each  of  the 
three  consecutive  12-month  periods  that  follow,  the  Administrator 
of  ATSDR  shall  revise  the  list  in  similar  fashion  to  include  not 
fewer  than  25  additional  hazardous  substances.  The  Administrator 
of  ATSDR,  in  consultation  with  the  Administrator  of  EPA,  shall  at 
least  once  every  year  thereafter  revise  the  list  to  include  additional 
hazardous  substances  in  accordance  with  subsection  (d)'s  criteria. 

Subsection  (e)  of  section  116  addresses  information  on  health  ef- 
fects. 

Paragraph  (e)(1)  requires  the  Administrator  of  ATSDR  to  estab- 
lish and  maintain  an  inventory  of  research  literature,  reports,  and 
studies  on  the  health  effects  of  each  hazardous  substance  listed 
under  subsection  (d). 

Paragraph  (e)(2)  requires  the  Administrator  of  ATSDR  to  prepare 
toxicological  profiles  of  each  of  the  subsection  (d)  listed  substances. 
The  Administrator  is  to  prepare  these  profiles  based  on  all  avail- 
able information,  including  information  maintained  under  para- 
graph (e)(1)  and  data  developed  and  collected  on  the  health  effects 
of  hazardous  substances  under  this  paragraph.  Toxicological  pro- 
files are  to  be  prepared  in  accordance  with  guidelines  developed  by 
the  Administrator  of  ATSDR,  in  consultation  with  the  Administra- 
tor of  EPA  and  shall  include,  but  not  be  limited  to:  (1)  an  examina- 
tion, summary,  and  interpretation  of  available  toxicological  infor- 
mation and  epidemiologic  evaluations  on  a  hazardous  substance  in 
order  to  ascertain  the  levels  of  significant  human  exposure  for  the 
substance  and  the  associated  acute,  subacute,  and  chronic  health 
effects;  (2)  a  determination  of  whether  adequate  information  on  the 
health  effects  of  each  substance  is  available  or  in  the  process  of  de- 
velopment to  determine  levels  of  exposure  which  present  a  signifi- 
cant risk  to  human  health  of  acute,  subacute,  and  chronic  health 
effects;  and  (3)  where  appropriate,  toxicological  testing  directed 
toward  determining  the  maximum  exposure  level  of  a  hazardous 
substance  that  is  safe  for  humans.  The  profiles  required  to  be  pre- 
pared under  paragraph  (e)(2)  for  the  first  100  hazardous  substances 
listed  must  be  completed,  at  a  rate  of  25  per  year,  within  four  years 
after  the  date  of  the  enactment  of  section  116.  A  profile  required 
on  a  substance  listed  in  any  revision  to  the  original  list  of  hazard- 
ous substances  shall  be  completed  within  three  years  after  addition 
to  the  list.  The  profiles  prepared  shall  be  of  those  substances  high- 
est on  the  list  of  priorities  under  subsection  (d)  for  which  profiles 
have  not  previously  been  prepared.  Profiles  must  be  revised  and  re- 
published as  necessary,  but  at  least  once  every  three  years.  They 
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shall  be  provided  to  the  states  and  made  available  to  other  interest- 
ed parties. 

Paragraph  (e)(3)  of  section  116  requires  that,  for  any  hazardous 
substance  for  which  adequate  information  is  not  available,  the  Ad- 
ministrator of  ATSDR  must  assure  the  initiation  of  a  program  of 
research  designed  to  determine  the  health  effects  of  such  hazard- 
ous substance.  Where  feasible,  the  research  program  must  seek  to 
develop  methods  to  determine  the  health  effects  of  the  hazardous 
substance  in  combination  with  other  hazardous  substances  with 
which  it  is  commonly  found.  Before  assuring  the  initiation  of  the 
research  program,  the  Administrator  of  ATSDR  shall  consider  rec- 
ommendations of  the  Interagency  Testing  Committee  established 
under  subsection  4(e)  of  the  Toxic  Substances  Control  Act  (TSCA) 
on  the  types  of  research  that  should  be  done  and  on  who  should  do 
the  research. 

Paragraph  (e)(4)  of  section  116  provides  that,  in  the  development 
and  implementation  of  any  research  program  under  subsection  (e), 
the  Administrator  of  ATSDR  and  the  Administrator  of  EPA  shall 
coordinate  that  research  program  with  programs  of  toxicological 
testing  established  under  the  Toxic  Substances  Control  Act  (TSCA) 
and  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  purpose  of  the  coordination  shall  be  to  avoid  duplica- 
tion of  effort  and  to  assure  that  the  listed  hazardous  substances  are 
tested  thoroughly  at  the  earliest  practicable  date.  Where  appropri- 
ate in  the  discretion  of  the  Administrator  of  ATSDR  and  consistent 
with  this  purpose,  a  research  program  under  subsection  (e)  may  be 
carried  out  using  the  TSCA  and  FIFRA  programs  of  toxicological 
testing. 

In  providing  this  authority,  the  Committee  in  no  way  intends 
that  the  Administrator  of  ATSDR  will  in  any  way  assume  control 
over  the  TSCA  and  FIFRA  toxiciological  testing  programs.  That  re- 
sponsibility properly  is  vested  in  the  Administrator  of  EPA  and  is 
intended  to  remain  there  undiminshed  by  H.R.  2817.  Rather,  the 
Committee  intends  for  the  Administrator  of  ATSDR  to  cooperate 
with  the  Administrator  of  EPA  and,  when  both  agree,  to  utilize  the 
results  of  and  expertise  and  experience  residing  in  the  TSCA  and 
FIFRA  toxicological  testing  programs  to  accomplish  the  objectives 
of  section  116. 

Subsection  (f)  of  section  116  deals  with  health  assessments. 

Paragraph  (f)(1)  requires  the  Administrator  of  ATSDR  to  perform 
a  health  assessment  for  each  facility  on  CERCLA's  National  Prior- 
ities List  (NPL)  at  which  (1)  the  presence  of  a  hazardous  substance 
has  been  confirmed  at  the  facility;  (2)  pathways  of  human  exposure 
to  hazardous  substances  have  been  demonstrated  to  exist  at  the  fa- 
cility, especially  if  such  pathways  involve  direct  contact  with  haz- 
ardous substances;  and  (3)  a  human  population  has  been  exposed, 
or  there  exists  a  significant  possibility  that  a  human  population 
has  been  exposed,  to  hazardous  substances  through  the  identified 
pathways  and  there  may  exist  a  significant  threat  of  current  or 
future  adverse  health  effects  for  the  population  so  exposed.  The  de- 
termination of  whether  any  facility  on  the  NPL  meets  such  criteria 
shall  be  based  on  information  provided  by  the  Administrator  of 
EPA  regarding  such  criteria.  Nothing  in  paragraph  (f)(1)  precludes 
the  Administrator  of  ATSDR  from  performing,  where  appropriate 
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and  consistent  with  the  National  Contingency  Plan,  health  assess- 
ments of  releases  of  hazardous  substances  from  any  other  facilities, 
including  facilities  which  are  not  on  the  NPL.  Paragraph  (f)(1)  au- 
thorizes the  Administrator  or  any  state  to  request  the  Administra- 
tor of  ATSDR  to  perform  a  health  assessment  under  this  section 
and  requires  the  Administrator  of  ATSDR  and  the  Administrator 
of  EPA  to  coordinate  the  performance  of  their  health  assessments. 

Paragraph  (f)(2)  authorizes  any  individual  or  group  of  individuals 
to  submit  a  petition  to  the  Administrator  of  ATSDR  to  perform  a 
health  assessment  under  subsection  (f).  The  petition  shall  provide 
evidence  demonstrating  that  such  individual  or  group  is  being  ex- 
posed to  a  hazardous  substance,  and  an  empirical  analysis  of  the 
level  of  exposure.  The  Administrator  of  ATSDR  shall  initiate  a 
health  assessment  within  45  days  after  having  determined  that 
there  is  a  reasonable  likelihood  that  the  exposure  may  present  a 
signficiant  risk  to  human  health  and  that  there  is  a  reasonable 
likelihood  that  the  hazardous  substance  is  either  from  (1)  a  facility 
where  the  hazardous  substance  is  or  was  treated,  stored,  recycled, 
or  disposed  of,  on  a  regular  basis,  or  (2)  a  facility  at  which  removal 
action  is  being  or  was  taken  in  the  past  under  any  provision  of 
CERCLA. 

Paragraph  (f)(3)  requires  the  Administrator  to  take  one  of  three 
aGtions  within  45  days  after  receiving  a  petition  for  a  health  assess- 
ment. The  Administrator  must  either  initiate  the  requested  health 
assessment,  respond  in  writing  to  the  petition  by  setting  a  schedule 
for  review  of  the  petition  or  a  schedule  to  initiate  the  requested 
health  assessment,  or  publish  a  written  explanation  as  to  his  deter- 
mination that  (1)  there  is  not  a  reasonable  likelihood  that  the  sub- 
stance addressed  in  the  petition  is  from  a  facility  described  in  para- 
graph (f)(2),  (2)  there  is  not  a  reasonable  likelihood  that  the  expo- 
sure presents  a  significant  risk  to  human  health,  or  (3)  the  evi- 
dence submitted  or  information  available  to  the  Administrator  of 
ATSDR  is  not  adequate  to  determine  whether  there  is  a  reasonable 
likelihood  that  the  substance  is  from  a  facility  referred  to  in  para- 
graph (f)(2)  or  there  is  a  reasonable  likelihood  that  the  exposure 
presents  a  significant  risk  to  human  health.  If  in  the  latter  case 
the  Administrator  of  ATSDR  determines  that  the  evidence  submit- 
ted is  not  adequate,  he  must  identify  in  the  written  explanation  the 
additional  information  necessary  to  determine  whether  there  is  a 
reasonable  likelihood  that  the  substance  is  from  a  paragraph  (f)(2) 
facility  or  there  is  a  reasonable  likelihood  that  the  exposure  may 
present  a  significant  risk  to  human  health.  Finally,  paragraph  (f)(3) 
provides  that  each  health  assessment  undertaken  must  be  complet- 
ed within  six  months  of  the  date  on  which  it  was  initiated. 

Paragraph  (f)(4)  provides  that,  in  determining  the  priority  in 
which  to  conduct  health  assessments  under  subsection  (f),  the  Ad- 
ministrator of  ATSDR,  in  consultation  with  the  Administrator  of 
EPA,  must  give  priority  to  those  facilities  at  which  there  is  docu- 
mented evidence  of  the  release  of  hazardous  substances,  at  which 
the  potential  risk  to  human  health  appears  highest,  and  for  which 
in  the  judgment  of  the  Administrator  of  ATSDR  existing  health  as- 
sessment data  are  inadequate  to  assess  the  potential  risk  to  human 
health. 


2540 


32 


Paragraph  (f)(5)  requires  the  Administrator  of  ATSDR,  where  a 
health  assessment  is  done  at  a  site  on  the  National  Priority  List,  to 
complete  the  assessment  promptly  and,  as  practicable,  before  the 
completion  of  the  remedial  investigation  and  feasibility  study  at 
the  facility  concerned. 

Paragraph  (f)(6)  requires  any  state  or  political  subdivision  carry- 
ing out  a  health  assessment  for  a  facility  to  report  the  results  of 
the  assessment  to  the  Administrator  of  ATSDR  and  the  Adminis- 
trator of  EPA  and  to  include  recommendations  with  respect  to  fur- 
ther activities  which  need  to  be  carried  out  under  section  116.  The 
Administrator  of  ATSDR  must  describe  any  state's  or  political  sub- 
division's recommendation  in  any  report  on  the  results  of  any  as- 
sessment carried  out  directly  by  the  Administrator  of  ATSDR  for 
such  facility  and  must  issue  periodic  reports  which  include  the  re- 
sults of  all  the  assessments  carried  out  under  subsection  (f). 

Paragraph  (f)(7)  defines  the  term  "health  assessment"  for  pur- 
poses of  sections  116  and  paragraph  111(c)(4)  to  mean  a  determina- 
tion of  the  potential  human  health  risks  posed  by  a  facility.  An  as- 
sessment may  include  literature  searches,  information  summariza- 
tion and  evaluation  of  existing  environmental  data,  pilot  samples, 
testing  for  food  chain  contamination,  and  similar  activities.  Under 
paragraph  (f)(7),  a  health  assessment  must,  however,  at  a  minimum 
be  based  on:  (1)  the  nature  and  extent  of  contamination;  (2)  the  ex- 
istence, scope,  and  magnitude  of  potential  pathways  of  human  ex- 
posure (including  ground  and  surface  water  contamination,  air 
emissions,  and  food  chain  contamination);  (3)  the  size,  population 
characteristics,  and  potential  susceptibility  of  the  community 
within  the  likely  pathways  of  exposure;  (4)  the  comparison  of  meas- 
ured or  estimated  human  exposure  levels  which  are  identified  for 
hazardous  substances  and  any  exposure  levels  for  such  hazardous 
substances  which  are  determined  to  be  of  significance  to  human 
health,  including  but  not  limited  to  those  determined  in  the  toxico- 
logical  profiles  under  paragraph  (e)(2)  of  section  116;  and  (5)  the 
comparison  of  appropriate  existing  morbidity  and  mortality  data, 
relevant  to  the  suspected  population  at  risk  of  exposure,  on  dis- 
eases that  may  be  associated  with  the  observed  levels  of  exposure. 
Paragraph  (f)(7)  also  provides  that  if  a  significant  excess  of  disease 
in  a  population  is  identified,  the  health  assessment  must  also  in- 
clude appropriate  epidemiological  analyses,  including  the  assess- 
ment of  attributable  risk,  to  determine  the  most  likely  explana- 
tions for  that  excess.  Finally,  paragraph  (0(7)  requires  the  Adminis- 
trator of  ATSDR  to  utilize  appropriate  data  available  from  the  Ad- 
ministrator of  EPA  to  avoid  duplication  of  effort. 

Paragraph  (f)(8)  states  that  the  purpose  of  health  assessments  is 
to  assist  in  determining  whether  abatement  actions  under  subsec- 
tion (k)  of  section  116  should  be  taken  to  reduce  human  exposure  to 
hazardous  substances  from  a  facility  and  whether  additional  infor- 
mation on  human  exposure  and  associated  health  risks  in  needed 
and  should  be  acquired  by  conducting  epidemiological  studies  es- 
tablishing a  registry  of  exposed  persons,  establishing  a  health  sur- 
veillance program,  or  through  other  means.  Paragraph  (f)(8)  also 
provides  that,  in  using  the  results  of  health  assessments  for  deter- 
mining additional  actions  to  be  taken  under  section  116,  the  Ad- 
ministrator of  ATSDR  may  consider  additional  information  on  the 
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risks  to  the  potentially  affected  population  from  all  sources  of  such 
hazardous  substances  including  known  point  or  nonpoint  sources 
other  than  those  from  the  facility  in  question. 

Paragraph  (0(9)  requires  the  Administrator  of  ATSDR,  at  the 
completion  of  each  health  assessment,  to  provide  the  Administrator 
of  EPA  and  each  affected  state  with  the  result  of  the  assessment, 
including  recommendations  concerning  the  need  to  further  reduce 
exposure.  If  the  health  assessment  indicates  that  the  release  or 
threatened  release  concerned  may  pose  a  threat  to  human  health 
or  the  enviroment,  the  Administrator  of  ATSDR  must,  under  para- 
graph (f)(9)  notify  the  Administrator  of  EPA  who  shall  promptly 
evaluate  the  release  or  threatened  release  in  accordance  with 
EPA's  hazard  ranking  system  to  determine  the  national  priority  of 
the  release  or  threatened  release. 

Paragraph  (f)(10)  authorizes  the  costs  of  a  health  assessment  be 
be  recovered  as  a  cost  of  response  under  section  107  of  CERCLA 
where  the  assessment  was  performed  under  subsection  (f)  of  the 
bill's  section  116  or  was  required  by  subsection  3019(b)  of  the  Solid 
Waste  Disposal  Act  and  the  assessment  discloses  the  exposure  of  a 
population  to  the  release  of  a  hazardous  substance  from  a  facility. 

Subsection  (g)  of  new  section  116  addresses  studies. 

Paragraph  (g)(1)  provides  that,  whenever  in  the  judgment  of  the 
Administrator  of  ATSDR  it  is  appropriate  on  the  basis  of  the  re- 
sults of  a  health  assessment  or  on  the  basis  of  a  petition  of  any  in- 
dividual or  group  of  individuals  which  demonstrates  that  the  indi- 
vidual or  individuals  are  being  exposed  to  a  hazardous  substance 
and  provides  an  empirical  analysis  of  the  level  of  exposure,  the  Ad- 
ministrator of  ATSDR  must  conduct  a  pilot  study  of  health  effects 
for  selected  groups  of  exposed  individuals,  in  order  to  determine 
the  desirability  of  conducting  full  scale  epidemiological  or  other 
health  studies  of  the  entire  exposed  population.  Under  the  para- 
graph, the  Administrator  of  ATSDR  must,  within  45  days  after 
completion  of  a  health  assessment  under  section  116  or  receipt  of  a 
petition  under  paragraph  (g)(1),  either  initiate  a  pilot  health  effects 
study  under  the  paragraph  or  publish  a  written  explanation  of  a 
determination  that  the  release  or  threatened  release  that  is  the 
subject  of  the  assessment,  or  the  exposure  that  is  the  subject  of  the 
petition,  does  not  present  a  significant  risk  to  human  health.  Each 
health  effects  study  carried  out  under  subsection  (g)  shall  (1)  ascer- 
tain the  nature,  magnitude,  scope,  and  duration  of  the  exposure  of 
individuals  to  the  hazardous  substance  concerned;  (2)  identify, 
where  possible,  other  individuals  within  the  community  who  may 
be  exposed  to  the  same  release;  and  (3)  at  a  minimum,  include  a 
determination,  where  possible,  of  the  source  of  any  groundwater 
contamination  involved;  a  toxiciological  and  epidemiological  eval- 
uation of  each  hazardous  substance  involved;  and  any  necessary 
medical  testing  of  individuals.  Finally,  each  subsection  (g)  study 
must  be  completed  within  nine  months  after  the  date  on  which  the 
health  assessment  is  completed  or  the  petition  is  filed. 

Paragraph  (g)(2)  provides  that,  whenever  in  the  judgment  of  the 
Administrator  of  ATSDR  it  is  appropriate  on  the  basis  of  the  re- 
sults of  a  pilot  study  or  other  study  or  health  assessment,  the  Ad- 
ministrator of  ATSDR  shall  conduct  a  full  scale  epidemiological  or 
other  health  studies  as  may  be  necessary  to  determine  the  health 
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effects  on  the  population  exposed  to  hazardous  substances  from  a 
release  or  threatened  release. 

Subsection  (h)  of  new  section  116  provides  that,  in  any  case  in 
which  the  results  of  a  health  assessment  or  epidemiologic  study  in- 
dicate a  potential  or  observed  significant  risk  to  human  health,  the 
Administrator  or  ATSDR  must  evaluate  whether  the  establishment 
of  a  registry  of  exposed  persons  would  contribute  to  accomplishing 
the  purposes  of  subsection  (h).  Subsection  (h)  also  provides  that  the 
Administrator  of  ATSDR  must  establish  a  registry  when  his  eval- 
uation determines  that  an  effective  mechanism  can  be  established 
to  satisfactorily  maintain  the  registry  over  a  sufficient  period  of 
time  to  accomplish  the  desired  purposes  of  the  subsection  and 
either  (1)  the  registry  could  benefit  its  participants  by  prevention 
or  early  detection  of  serious  adverse  health  effects  from  exposure 
to  hazardous  substances,  or  (2)  the  registry  could  provide  signifi- 
cant information  not  currently  available  on  human  health  effects 
of  exposure  to  one  or  more  hazardous  substances.  Finally,  subsec- 
tion (h)  provides  that  the  identity  of  any  individual  listed  on  a  reg- 
istry shall  not  be  disclosed  to  any  person  except  as  may  be  neces- 
sary to  carry  out  section  116.  Furthermore,  any  person  violating 
this  requirement  shall  be  fined  not  more  than  $1,000  or  imprisoned 
for  not  more  than  six  months,  or  both,  and  shall  be  required  to  pay 
the  costs  of  prosecution. 

Subsection  (i)  of  new  section  116  requires  the  Administrator  of 
ATSDR  to  initiate  a  health  surveillance  program  whenever  he 
makes  two  determinations:  (1)  that  there  is  a  significant  increased 
risk  of  adverse  health  effects  in  humans  from  exposure  to  hazard- 
ous substances  based  on  the  results  of  a  subsection  (f)  health  assess- 
ment, a  subsection  (g)  epidemiological  study,  or  a  subsection  (h)  ex- 
posure registry;  and  (2)  that  such  exposure  is  the  result  of  a  release 
from  a  facility.  Under  subsection  (i),  the  health  surveillance  pro- 
gram shall  include,  at  a  minimum,  appropriate  periodic  medical 
testing  of  population  subgroups  to  screen  for  diseases  for  which  the 
population  or  subgroup  is  at  significant  increased  risk,  and  a  mech- 
anism to  refer  for  treatment  those  individuals  within  such  popula- 
tion who  are  screened  positive  for  such  diseases. 

Subsection  (j)  of  new  section  116  requires  the  Administrator  of 
ATSDR,  two  years  after  the  date  of  the  enactment  of  subsection  (j) 
and  every  two  years  thereafter,  to  prepare  and  submit  to  the  Ad- 
ministrator of  EPA,  the  House  Committees  on  Energy  and  Com- 
merce and  Public  Works  and  Transportation  and  the  Senate  Com- 
mittee on  Environment  and  Public  Works  a  report  on  the  results  of 
the  activities  of  ATSDR  regarding  (1)  health  assessments  and  pilot 
health  effects  studies  conducted;  (2)  epidemiologic  studies  conduct- 
ed; (3)  hazardous  substances  which  have  been  listed  under  subsec- 
tion 116(d),  toxicological  profiles  which  have  been  developed,  and 
toxicological  testing  which  has  been  conducted  or  which  is  being 
conducted  under  subsection  116(e);  (4)  registries  established  under 
subsection  116(h);  and  (5)  an  overall  assessment,  based  on  the  re- 
sults of  activities  conducted  by  the  Administrator  of  ATSDR,  of  the 
linkage  between  human  exposure  to  individual  or  combinations  of 
hazardous  substances  due  to  releases  from  facilities  covered  by 
CERCLA  or  the  Solid  Waste  Disposal  Act  and  any  increased  inci- 
dence or  prevalence  of  adverse  health  effects  in  humans. 
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Subsection  (k)  of  new  section  116  provides  that,  if  a  health  assess- 
ment or  other  study  receiving  peer  review  carried  out  under 
CERCLA  identifies  an  individual  or  individuals  exposed  to  a  haz- 
ardous substance  in  a  manner  which  presents  a  significant  risk  to 
human  health,  the  Administrator  must  take  whatever  steps  are 
necessary  to  abate  the  risk.  Such  steps  may  include  providing  alter- 
nate household  water  supplies  and  relocating  individuals  on  a  tem- 
porary or  permanent  basis.  When,  in  the  judgment  of  the  Adminis- 
trator of  ATSDR  or  the  Administrator  of  EPA,  the  information  is 
insufficient  to  determine  a  significant  human  exposure  level  with 
respect  to  a  hazardous  substance,  the  Administrator  may  act  neces- 
sary to  reduce  the  exposure  of  any  person  to  the  hazardous  sub- 
stance to  a  level  the  Administrator  deems  necessary  to  protect 
human  health. 

Subsection  (1)  of  new  section  116  provides  that,  in  the  case  of  any 
hazardous  substance  which  is  subject  to  a  petition  or  study  under 
section  116,  nothing  in  section  116  shall  be  construed  to  delay  or 
otherwise  impair  the  authority  of  the  Administrator  of  EPA  to  ex- 
ercise any  authority  vested  in  him  under  any  other  provision  of 
law,  including,  but  not  limited  to,  the  imminent  hazard  authority 
of  Section  7003  of  the  Solid  Waste  Disposal  Act  or  the  response  and 
abatement  authorities  of  CERCLA. 

Subsection  (m)  of  new  section  116  states  that  all  studies  and  re- 
sults of  research  (including  health  assessments)  and  all  toxicologi- 
cal  profiles  conducted  under  section  116  must  undergo  appropriate 
peer  review  before  being  reported  or  adopted.  The  peer  review  re- 
quired under  subsection  (m)  must  be  completed  within  60  days  and 
must  be  conducted  by  panels  consisting  of  no  less  than  three  nor 
more  than  seven  members,  who  shall  be  scientific  experts  selected 
by  the  Administrator  of  ATSDR  on  the  basis  of  their  reputation  for 
scientific  objectivity  and  the  lack  of  institutional  ties  with  any 
person  involved  in  the  conduct  of  the  study  or  research  under 
review.  The  Administrator  of  ATSDR  must  provide  support  serv- 
ices for  the  peer  review  panels. 

Subsection  (n)  of  new  section  116  directs  the  Administrator  of 
ATSDR,  in  implementing  section  116  and  other  health  related  au- 
thorities of  CERCLA,  to  assemble  and  distribute  to  the  states,  and, 
upon  request,  to  medical  colleges,  physicians,  and  other  health  pro- 
fessions, appropriate  educational  materials  on  the  medical  surveil- 
lance, screening,  and  methods  of  diagnosis  and  treatment  of  injury 
or  disease  related  to  expsoure  to  hazardous  substances. 

Subsection  (o)  directs  the  Administrator  of  ATSDR  to  carry  out 
the  activities  described  in  section  116  and  paragraph  111(c)(4)  of 
CERCLA  either  directly  or  through  cooperative  agreements  with 
states  (or  political  subdivisions  thereof)  which  the  Administrator  of 
ATSDR  determines  are  capable  of  carrying  out  such  activities. 
These  activities  are  to  include  consultations  on  health  information, 
health  assessments,  (including  those  required  under  subsection 
3019(b)  of  the  Solid  Waste  Disposal  Act),  health  studies,  registries, 
and  health  surveillance. 

Subsection  (p)  requires  the  President  to  employ  at  least  100 
people  in  ATSDR,  or  whatever  high  number  assures  the  Agency  of 
adequate  personnel.  For  purposes  of  determining  the  number  of 
employees  under  subsection  (p),  an  employee  employed  at  ATSDR 
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on  a  part-time  career  employment  basis  is  to  be  counted  as  a  frac- 
tion which  is  determined  by  dividing  40  hours  into  the  average 
number  of  hours  of  such  employee's  regularly  scheduled  workweek. 

Subsection  (q)  assures  that,  in  accordance  with  section  120  of  the 
bill,  the  Administrator  of  ATSDR  has  the  same  authorities  under 
this  section  with  respect  to  facilities  owned  or  operated  by  a  de- 
partment, agency,  or  instrumentality  of  the  United  States  as  such 
Administrator  has  with  respect  to  any  nongovernmental  entity. 

Subsection  (r)  requires  the  Administrator  of  ATSDR,  in  the  case 
of  public  health  emergencies  caused  or  believed  to  be  caused  by  ex- 
posure to  toxic  substances,  to  (1)  provide  medical  testing  and  care 
to  exposed  individuals,  including,  but  not  limited  to,  tissue  sam- 
pling, chromosomal  testing,  epidemiological  studies,  or  any  other 
assistance  appropriate  under  the  circumstances;  (2)  offer  technical 
assistance  and  consultation  to  local  and  state  health  authorities 
that  are  providing  medical  testing  and  care  to  exposed  individuals; 
and  (3)  use  any  authority  provided  under  this  section.  The  Admin- 
istrator of  ATSDR  must  take  these  actions  whether  or  not  the  de- 
terminations or  other  preliminary  steps  otherwise  required  under 
section  116  have  been  made  or  taken.  Subsection  (r)  further  re- 
quires that  nothing  in  the  subsection  be  construed  as  creating  an 
entitlement  program. 

Subsection  (s)  of  section  116  addresses  hazardous  substance  re- 
search and  training. 

Paragraph  (s)(l)  authorizes  the  Secretary  of  Health  and  Human 
Services  to  conduct  and  support,  in  consultation  with  the  Adminis- 
trator of  EPA,  various  research  and  training  related  to  hazardous 
substances.  This  may  be  accomplished  through  grants,  cooperative 
agreements,  and  contracts  and  may  address  research  including  epi- 
demiologic and  ecologic  studies  and  development  and  demonstra- 
tion programs)  in  (1)  advanced  techniques  for  the  detection,  assess- 
ment, and  evaluation  of  the  effects  on  human  health  of  hazardous 
substances;  and  (2)  methods  to  assess  the  risks  to  human  health 
presented  by  hazardous  substances.  The  Secretary  may  also  con- 
duct and  support  advanced  training  in  ecology,  environmental 
health,  chemical  engineering,  and  molecular  biology  and  in  the 
techniques  and  methods  referred  to  in  item  (1)  above. 

Paragraph  (s)(2)  provides  that  the  Director  of  the  National  Insti- 
tute for  Environmental  Health  Sciences,  in  carrying  out  the  pur- 
poses of  section  116,  must  cooperate  fully  with  the  Federal  agencies 
represented  on  section  119's  National  Research  Advisory  Council. 

Paragraph  (s)(3)  provides  that  grants,  cooperative  agreements,  or 
contracts  may  be  made  or  entered  into  under  paragraph  (s)(l)  with 
an  accredited  institution  of  higher  learning.  The  institution  may 
conduct  the  research  or  training  under  the  grant,  cooperative 
agreement,  or  contract  through  contracts,  including  contracts  with 
(1)  hazardous  waste  generators;  (2)  persons  involved  in  the  develop- 
ment of  innovative  technologies,  processes,  equipment,  and  related 
devices,  which  can  be  used  to  control,  contain,  and  treat  hazardous 
substances;  (3)  owners  and  operators  of  facilities  at  which  hazard- 
ous substances  are  located;  and  (4)  state  and  local  governments. 

Paragraph  (s)(4)  requires  the  Secretary  of  Health  and  Human 
Services,  in  making  grants  and  entering  into  cooperative  agree- 
ments and  contracts  under  subsection  (s),  to  act  through  the  Direc- 
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tor  of  the  National  Institute  for  Environmental  Health  Sciences 
who  must  follow  the  procedures  applicable  to  grants  and  contracts 
under  Title  IV  of  the  Public  Health  Service  Act. 

SECTION  117— DEVELOPMENT  OF  INNOVATIVE  AND  EXPERIMENTAL 

TECHNOLOGIES 

Section  117,  among  other  things,  states  Congressional  findings 
concerning  innovative  and  alternative  technology  development; 
adds  a  new  section  117  to  CERCLA  establishing  a  research,  evalua- 
tion and  demonstration  program;  amends  provisions  of  CERCLA  re- 
garding testing  procedures  and  standards  in  the  National  Contin- 
gency Plan;  and  directs  the  Administrator  to  study  and  report  on 
the  feasibility  of  establishing  regional  treatment  centers. 

The  initial  Superfund  program  was  viewed  five  years  ago  as  tem- 
porary and  was  assembled  quickly  to  deal  with  a  technically  com- 
plex and  unique  environmental  threat  defined,  at  the  time,  only  in 
a  preliminary  way.  Superfund's  strategy  was  oriented  to  taking 
limited  responses  at  the  worst  sites  and  to  addressing,  for  the  most 
part,  immediate  threats  to  human  health.  Today  the  Superfund 
program  continues  to  have  a  built-in  bias  for  short-term,  non-per- 
manent cleanups. 

The  Committee  firmly  believes  that  this  situation  must  change. 
An  examination  of  EPA's  efforts  to  cleanup  Superfund  sites  indi- 
cates that  EPA  largely  relies  on  a  combination  of  removal  to  RCRA 
disposal  facilities  of  contaminated  materials  and  construction  of 
physical  barriers  to  prevent  migration  of  remaining  hazardous 
wastes  into  the  environment.  While  such  matters  are  likely  to 
reduce  the  risk  of  release  of  hazardous  substances  in  the  short- 
term,  serious  questions  have  been  raised  about  the  safety,  effective- 
ness, and  cost  of  such  measures  over  the  long-term. 

This  Committee,  the  Committee  on  Science  and  Technology,  the 
Office  of  Technology  Assessment  (OTA),  and  others  have  listened  to 
these  questions  and  attempted  to  address  them.  The  Committee  on 
Science  and  Technology,  particularly,  has  dealt  with  the  innovative 
and  alternative  technologies  issue  extensively.  After  numerous 
hearings,  on  September  4  of  this  year  the  Committee  reported  H.R. 
3065,  the  Superfund  Cleanup  Technology  Research  and  Demonstra- 
tion Act  (House  Report  99-255).  The  Committee  on  Public  Works 
and  Transportation  has  reviewed  in  detail  the  work  of  the  Science 
and  Technology  Committee  and  has  largely  followed  the  approach 
of  H.R.  3065  in  new  section  117. 

The  Public  Works  Committee  has  also  listened  to  and  extensively 
analyzed  OTA's  comments.  A  recent  OTA  Report  (March  1985)  suc- 
cinctly stated  the  problem  and  need  for  legislation.  According  to 
OTA,  not  enough  research,  development,  and  demonstration  is  de- 
voted to  innovative  cleanup  technologies.  Many  innovations  exist, 
but  few  have  overcome  institutional  barriers  to  their  use  as  is  the 
case  with  OTA,  the  Public  Works  Committee  believes  that  long- 
term  environmental  and  economic  benefits  of  permanent  cleanups 
have  not  been  assessed  properly  or  considered  when  technologies 
are  being  chosen.  To  date,  EPA  has  not — for  a  variety  of  legal,  eco- 
nomic and  administrative  reasons — adequately  encouraged  innova- 
tive technologies.   By  statute,  the  Trust  Fund  established  under 
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CERCLA  for  cleaning  up  Superfund  sites  cannot  be  used  for  re- 
search other  than  research  which  is  directly  relevant  to  short-term, 
emergency  and  remedial  response  activities.  While  the  hazardous 
waste  research  program  under  RCRA  provides  some  encourage- 
ment for  the  development  of  innovative  technologies,  it  does  not 
adequately  address  research  problems  of  particular  importance  to 
the  Superfund  program. 

The  purpose  of  new  section  117  is  to  address  such  problems.  It 
builds  upon  EPA's  existing  research  capabilities  to  ensure  the  de- 
velopment and  use  of  permanent  solutions  to  the  problems  of  haz- 
ardous waste  sites.  Section  117  supplements  EPA's  present  exper- 
tise in  hazardous  waste  research  by  establishing  a  research  pro- 
gram specifically  designed  to  develop,  test  and  evaluate  permanent 
Superfund  cleanup  technologies.  Further,  section  117  directs  a  solu- 
tion-oriented approach  to  EPA's  research.  By  focusing  on  the  need 
to  apply  the  results  of  research  to  Superfund  cleanup  problems, 
section  117  furthers  cooperation  and  coordination  between  EPA's 
research  office  and  its  regulatory  office,  which  ultimately  has  the 
legal  responsibility  to  choose  the  methods  for  cleaning  up  Super- 
fund  sites. 

Paragraph  (a)(1)  of  the  Findings  and  Purpose  section  sets  out  the 
Congress'  findings  that  the  EPA  s  practice  of  relying  upon  removal 
and  containment  measures  does  not  provide  permanent  protection, 
and  that  alternative  or  innovative  treatment  technologies  which 
permanently  alter  the  composition  of  hazardous  waste  to  reduce 
the  toxicity,  mobility,  or  volume  of  wastes  can  provide  significantly 
greater  long-term  protection.  Congress  also  finds  that  various  regu- 
latory factors  have  often  inhibited  the  use  and  development  of  new 
technologies,  and  that  a  sustained  program  of  research,  develop- 
ment and  demonstrations  of  alternative  or  innovative  treatment 
technologies  for  use  in  Superfund  cleanups  is  needed. 

Paragraph  (a)(2)  states  that  the  purpose  of  CERCLA's  new  sec- 
tion 117  is  both  to  establish  within  the  Environment  Protection 
Agency  a  research  and  demonstration  program  for  alternative  and 
innovative  treatment  technologies  that  can  be  used  in  Superfund 
remedial  actions  and  to  provide  incentives  for  the  development  and 
use  of  such  technologies.  The  Committee  believes  that  a  sustained 
program  of  research  and  demonstration  of  alternative  and  innova- 
tive treatment  technologies  is  most  appropriately  located  at  the 
EPA.  Putting  the  program  at  EPA  takes  advantage  of  EPA's  exist- 
ing expertise  and  established  contract  and  grant  procedures,  with 
minimal  additional  burden  and  cost.  EPA  is  the  agency  charged  by 
Congress  with  the  duty  to  clean  up  the  nation's  hazardous  waste 
sites 

Subsection  (b)  of  the  bill's  section  117  amends  Title  I  of  CERCLA 
by  adding  new  section  117  establishing  an  alternative  and  innova- 
tive treatment  technology  research,  evaluation,  and  demonstration 
program. 

Subsection  (a)  of  new  section  117  directs  the  Administrator  of 
EPA  to  carry  out  a  program  of  research,  evaluation,  testing,  devel- 
opment and  demonstration  of  alternative  or  innovative  treatment 
technologies  to  be  used  in  remedial  actions  under  the  Superfund 
program  and  to  achieve  more  permanent  protection  of  human 
health  and  the  environment. 
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While  new  section  117  specifies  certain  components  to  be  includ- 
ed in  the  program,  such  as  the  technology  transfer  activities  and 
field  demonstrations,  new  section  117  largely  grants  the  Adminis- 
trator discretion  in  the  direction  and  development  of  the  research 
and  demonstration  program.  To  ensure  a  sound  scientific  basis  as 
well  as  the  application  of  the  research  results  to  actual  cleanup  ac- 
tivities, it  is  anticipated  that  both  the  Office  of  Research  and  De- 
velopment and  the  Office  of  Emergency  and  Remedial  Response 
would  be  involved  with  the  program. 

While  the  primary  purpose  of  the  program  is  to  foster  the  devel- 
opment of  alternative  and  innovative  treatment  technologies  that 
can  be  used  in  remedial  actions  under  Superfund,  ancillary  re- 
search needed  to  design,  implement,  or  evaluate  demonstrations  of 
such  technologies,  such  as  site  characterization,  monitoring,  and 
ecosystem  damage  assessment,  would  be  appropriate  activities 
under  new  section  117. 

Subsection  (b)  of  CERCLA's  new  section  117  requires  the  Admin- 
istrator to  carry  out,  as  a  part  of  the  overall  program,  technology 
transfer  activities.  Subsection  (b)  requires  the  Administrator  to  col- 
lect, evaluate,  coordinate,  and  disseminate  information  relating  to 
the  use  of  alternative  or  innovative  treatment  technologies.  As  part 
of  the  information  collection,  the  Administrator  should  collect  and 
maintain  data  obtained  from  field  demonstrations  required  under 
subsection  (f)  relating  to  the  cost,  efficacy,  and  safety  of  the  alter- 
native or  innovative  treatment  technologies  that  were  demonstrat- 
ed. These  technology  transfer  activities  play  an  intergral  role  in 
the  development  of  new  technologies  by  the  private  sector. 

Information  collected  and  maintained  by  the  Administrator  pur- 
suant to  subection  (b)  is  required  to  be  made  available  to  the  public 
under  the  provisions  of  the  Freedom  of  Information  Act.  Trade  se- 
crets and  other  proprietary  information  are  protected  from  public 
disclosure  by  the  provision  of  procedures  to  petition  the  Adminis- 
trator. These  procedures  are  intended  to  balance  the  need  for 
public  disclosure  against  a  firm's  need  to  protect  commercially  val- 
uable trade  secrets.  In  the  same  manner,  subsection  (b)  makes  no 
distinction  between  technologies  which  are  proprietary  and  those 
which  are  not. 

Finally,  the  subsection  requires  that  none  of  its  provisions  are  to 
be  construed  as  authorizing  the  withholding  of  information  from 
Congress  or  any  Congressional  committee. 

Subsection  (c)  states  that  the  Administrator  is  authorized  to 
enter  into  contracts  and  agreements  with,  and  make  grants  to,  per- 
sons, public  entities,  and  nonprofit  private  entities  as  defined  in 
paragraph  501(c)(3)  of  the  Internal  Revenue  Code  of  1954.  By  ex- 
panding on  the  definition  of  "person"  contained  in  subsection 
101(21)  of  CERCLA,  which  includes  private  for-profit  firms,  the 
Comm'ttee  intends  to  make  clear  that  universities,  research  cen- 
ters, State  and  local  governments,  and  other  private  nonprofit 
groups  would  be  eligible  to  receive  funding.  Further,  the  Adminis- 
trator would  be  able  to  support  through  contracts,  agreements,  or 
grants,  a  program  or  center  to  evaluate,  test,  or  certify  new  tech- 
nologies. Such  a  program,  which  could  bring  together  experts  from 
industry  and  academia,  could  also  provide  direct  assistance  to  the 
Administrator  in  carrying  out  his  responsibilities  under  the  bill. 
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Subsection  (c)  further  provides  that  each  contract,  agreement,  and 
grant  under  new  section  117  must  contain  appropriate  cost  sharing 
arrangements. 

Subsection  (d)  states  that  the  Administrator  may,  if  consistent 
with  requirements  of  new  section  117,  assist  or  inform  persons, 
state  and  local  governments  and  other  public  entities,  and  non- 
profit entities  that  wish  to  have  alternative  or  innovative  treat- 
ment technologies  tested  or  evaluated  for  use  in  remedial  activities. 
Concerns  have  been  raised  related  to  the  difficulty  of  obtaining  in- 
formation and  assistance  from  the  EPA  in  attempting  to  have  new 
treatment  technologies  tested  or  evaluated  by  the  EPA.  The  OTA 
Report  raised  similar  concerns  and  noted  that  EPA  had  no  proce- 
dures for  evaluating  technologies  other  than  conventional  inciner- 
ation. Paragraph  (d)(1)  is  intended  to  permit  the  Administrator  to 
establish  procedures  by  which  various  parties  can  be  assured  of  ob- 
taining information  and  assistance  concerning  the  evaluation  or 
testing  of  their  technologies. 

Paragraph  (d)(2)  provides  that  the  Administrator,  in  cooperation 
with  the  states,  may  arrange  for  the  use  of  Superfund  sites  for  re- 
search and  demonstration  purposes,  subject  to  such  terms  and  con- 
ditions as  the  Administrator  shall  require  for  the  protection  of 
human  health  and  the  environment. 

Paragraph  (d)(3)  requires  that  nothing  in  new  section  117  be  con- 
strued to  affect  the  provisions  of  the  Solid  Waste  Disposal  Act. 

Subsection  (e)  of  new  section  117  authorizes  the  Administrator, 
in  carrying  out  section  117,  to  conduct  and  support  various  enu- 
merated programs.  The  Administrator  may  conduct  and  support, 
among  other  things,  research  and  development  and  demonstration 
programs  in  the  following:  (1)  methods  and  technologies  to  detect 
hazardous  substances  in  the  environment  and  to  reduce  the 
amount  and  toxicity  of  hazardous  substances,  including  recycling, 
incineration,  biodegradation,  chemical  inactivation,  and  encapsula- 
tion; (2)  site  specific  demonstrations  of  innovative  technologies  ap- 
plied to  all  phases  of  hazardous  substances  response  including,  as 
appropriate,  the  testing,  evaluation,  and  field  demonstration  of  in- 
novative technologies,  processes,  equipment,  and  related  devices 
that  can  be  used  for  such  purposes;  and  (3)  improved  safety  prac- 
tices in,  and  equipment  for,  the  handling  and  disposal  of  hazardous 
substances. 

Under  subsection  (e),  the  Administrator  may  also  conduct  and 
support  training  programs  for  employees  who  handle  hazardous 
substances  so  as  to  teach  proper  procedures  for  handling  and  re- 
moval of  hazardous  substances.  In  addition,  the  Administrator  may 
conduct  and  support  programs  for  state  and  local  health  and  envi- 
ronment agency  personnel  to  train  them  to  manage  facilities  where 
hazardous  substances  are  located  and  evaluate  the  hazards  to 
human  health  presented  by  such  facilities. 

Subsection  (f)  of  section  117  requires  the  Administrator,  as  part 
of  the  overall  research  and  demonstration  program,  to  designate  at 
least  ten  sites  on  the  National  Priority  List  as  appropriate  for  field 
demonstrations  of  alternative  or  innovative  treatment  technologies. 
Within  twelve  months  after  the  designation  of  a  site,  a  field  dem- 
onstration must  begin,  or  cause  to  begin,  a  demonstration  of  alter- 
native or  innovative  treatment  technologies  at  such  site. 
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In  designating  any  appropriate  site,  the  Administrator  must  con- 
sider certain  criteria  contained  in  new  section  117.  In  essence, 
those  criteria  include  the  potential  of  a  field  demonstration  for  con- 
tributing to  a  solution  of  the  most  serious  hazardous  waste  threats, 
the  availability  of  promising  technologies  ready  for  field  demon- 
stration, the  suitability  of  the  sites  for  such  demonstrations,  and 
the  likelihood  that  such  demonstrations  will  generate  information 
which  will  be  applicable  to  other  sites.  These  criteria  were  added  in 
response  to  EPA's  concern  that  any  requirement  to  designate  one 
site  in  each  EPA  region  would  not  give  the  Administrator  suffi- 
cient flexibility  to  choose  appropriate  sites.  The  Administrator 
must  not  designate  the  sites  until  notice  and  an  opportunity  for 
public  comment  have  been  provided. 

Subsection  (g)  of  section  117  authorizes  the  Administrator  to  ex- 
pedite approval  of  any  permit  under  the  Solid  Waste  Disposal  Act 
for  any  alternative  or  innovative  technology  under  new  section  117 
in  order  to  promote  prompt,  commercial-scale  tests  of  such  technol- 
ogy. 

Subsection  (h)  of  new  section  117  establishes  certain  require- 
ments pertaining  to  liability  related  to  field  demonstrations. 

Subparagraph  (h)(1)(A)  provides  that  notwithstanding  H.R.  2817's 
liability  provisions  in  section  114,  no  person,  public  entity,  or  non- 
profit private  entity,  in  the  course  of  conducting  a  field  demonstra- 
tion pursuant  to  section  117  is  to  be  liable  under  (1)  Title  I  of 
CERCLA,  (2)  any  other  Federal  law,  (3)  the  law  of  any  state  or  po- 
litical subdivision,  or  (4)  common  law  to  any  person  for  injuries, 
costs,  damages,  expenses,  or  other  liability  (including  but  not  lim- 
tied  to  claims  for  indemnification  or  contribution  and  claims  by 
third  parties  for  dealth,  personal  injury,  illness,  loss  of  or  damage 
to  property,  or  economic  loss)  which  results  from  a  release  or 
threatened  release  from  a  facility  as  a  result  of  such  field  demon- 
stration. 

Subparagraph  (h)(1)(B)  provides  that  subparagraph  (A)'s  exemp- 
tion from  liability  is  not  to  apply  when  a  release  is  caused  by  the 
negligent  or  reckless  conduct  or  intentional  misconduct  of  the 
person,  public  entity,  or  nonprofit  private  entity  conducting  a  field 
demonstration. 

Subparagraph  (h)(1)(C)  requires  that  any  person  retained  or 
hired,  by  a  person,  public  entity,  or  nonprofit  private  entity  con- 
ducting a  field  demonstration  pursuant  to  suction  117,  to  provide 
any  services  relating  to  such  field  demonstration  will  have  the 
same  exemption  from  liability  provided  to  the  person,  public  entity, 
or  nonprofit  private  entity  conducting  such  field  demonstration. 

To  respond  to  EPA's  concerns  and  to  encourage  the  use  of  inno- 
vative treatment  technologies  and  field  demonstrations,  paragraph 
(h)(1)  exempts  persons,  public  entities,  and  nonprofit  private  enti- 
ties conducting  field  demonstrations  from  the  strict,  joint  and  sev- 
eral liability  imposed  by  CERCLA.  Researchers  would  be  liable 
only  for  damages  caused  by  their  negligence,  recklessness,  or  inten- 
tional misconduct.  These  provisions  were  borne  from  testimony 
that  the  specter  of  strict,  joint  and  several  liability  under  the  Su- 
perfund  law  was  inhibiting  the  use  and  development  of  innovative 
technologies  at  Superfund  sites.  Demonstrations  of  innovative  tech- 
nologies involve  a  risk  that  such  technologies  might  fail  to  cleanup 
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a  site  or  might  even  contribute  to  a  worsening  of  conditions  at  the 
site.  EPA  also  expressed  concern  over  the  liability  faced  by  re- 
searchers conducting  demonstrations  at  Superfund  sites  under  this 
program.  Researchers  might  be  reluctant  to  conduct  field  demon- 
strations if  they  were  likely  to  face  strict,  joint  and  several  liability 
for  Superfund  cleanup  costs  as  a  result  of  the  failed  demonstra- 
tions, and  so  the  Committee  provided  the  limited  exemption  con- 
tained in  subsection  (h). 

Paragraph  (h)(2)  provides  that  nothing  in  paragraph  (h)(1)  is  to 
affect  liability  under  CERCLA  or  under  any  other  authority  of  Fed- 
eral or  state  law  of  any  person  other  than  a  person,  public  entity, 
or  nonprofit  private  entity  conducting  a  field  demonstration  pursu- 
ant to  section  117.  In  addition,  nothing  in  paragraph  (h)(1)  is  to 
affect  the  plaintiffs  burden  of  establishing  liability  under  Title  I  of 
CERCLA. 

Paragraph  (h)(3)  states  that  the  exemption  provided  under  para- 
graph (h)(1)  does  not  apply  to  any  person  covered  by  the  provisions 
of  paragraphs  (1),  (2),  (3),  or  (4)  of  subsection  107(a)  of  CERCLA  with 
respect  to  the  release  or  threatened  release  concerned  if  such 
person  would  be  covered  by  such  provisions  even  if  such  person  had 
not  carried  out  the  field  demonstration  actions  referred  to  in  para- 
graph (h)(4)  of  the  bill's  section  117. 

Paragraph  (h)(4)  states  that  for  purposes  of  this  subsection  a 
person,  public  entity,  or  nonprofit  private  entity  is  "conducting  a 
held  demonstration  pursuant  to  this  section"  if  such  entity  or 
person  is  carrying  out  a  written  contract  or  agreement  with  the 
Administrator,  any  other  Federal  agency,  a  state,  or  any  responsi- 
ble party,  to  conduct  a  demonstration  at  an  NPL  site  or  alternative 
or  innovative  treatment  technologies  as  defined  in  subsection  (k)  of 
the  bill's  new  section  117. 

Paragraph  (h)(5)  directs  the  Administrator,  within  one  year  after 
the  date  of  the  enactment  of  section  117,  to  transmit  to  Congress  a 
study  of  the  effects  of  the  standards  of  liability  and  financial  re- 
sponsibility requirements  imposed  by  CERCLA  on  the  cost  of,  and 
incentives  for,  developing  and  demonstrating  alternative  and  inno- 
vative treatment  technologies. 

Subsection  (i)  of  new  section  117  requires  the  Administrator  to 
provide,  to  the  maximum  extent  practicable,  an  adequate  opportu- 
nity for  small  business  participation  in  the  activities  authorized 
under  this  section.  The  Committee  agrees  with  the  Committee  on 
Science  and  Technology  that  many  promising  innovative  and  alter- 
native hazardous  waste  treatment  technologies  have  been,  and  will 
continue  to  be,  developed  by  small,  entrepreneurial  business  firms. 
Several  new  technologies  developed  by  small  business  firms  have 
been  identified  as  showing  great  promise  for  future  remedial  ac- 
tions. This  subsection  is  intended  to  capitalize  upon  the  significant 
potential  contributions  that  small  businesses  can  make  in  this 
area. 

Paragraph  (j)(i)  of  new  section  117  directs  the  Administrator  to 
submit,  when  submitting  the  annual  budget  request  to  Congress,  a 
report  to  the  appropriate  committees  of  the  House  of  Representa- 
tives and  the  Senate  on  the  progress  of  the  research,  development, 
and  demonstration  program  under  this  section.  The  report  must  in- 
clude: (1)  evaluation  of  the  demonstration  projects  undertaken;  (2) 
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findings  with  respect  to  the  efficacy  of  such  demonstrated  technol- 
ogies in  achieving  permanent  and  significant  reductions  in  risk 
from  hazardous  substances  and  pollutants  and  contaminants;  (3) 
the  costs  of  such  demonstrations;  and  (4)  the  potential  applicability 
of,  and  projected  costs  for,  such  technologies  at  other  uncontrolled 
sites. 

Paragraph  (j)(2)  provides  that  if  the  total  estimated  Federal  con- 
tribution to  the  cost  of  any  field  demonstration  project  under  this 
section  exceeds  $5,000,000,  the  Administrator  must  provide  a  full 
and  comprehensive  report  on  the  proposed  demonstration  project  to 
the  appropriate  committees  of  the  House  of  Representatives  and 
the  Senate.  In  addition,  no  funds  may  be  expended  for  such  project 
under  section  117  prior  to  the  expiration  of  60  calendar  days  (not 
including  any  day  on  which  either  House  of  Congress  is  not  in  ses- 
sion because  of  an  adjournment  of  more  than  three  calendar  days 
to  a  day  certain)  from  the  date  on  which  the  Administrator's  report 
on  the  proposed  project  is  received  by  such  committees.  The  Com- 
mittee believes  these  provisions  will  help  ensure  that  the  limited 
funds  in  the  program  are  spent  prudently. 

Subsection  (k)  of  new  section  117  defines,  for  purposes  of  this  sec- 
tion, the  term  "alternative  and  innovative  treatment  technologies" 
to  mean  those  technologies  that  permanently  alter  the  composition 
of  hazardous  substances  through  chemical,  biological,  or  physical 
means  so  as  to  significantly  reduce  the  toxicity,  mobility,  or  volume 
(or  any  combination  thereof)  of  the  hazardous  substances  and  pol- 
lutants and  contaminants  being  treated. 

Subsection  (1)  of  new  section  117  provides  that  amounts  made 
available  to  carry  out  this  section  remain  available  until  expended. 

Subsection  (c)  of  section  117  in  H.R.  2817  amends  elements  of  the 
National  Contingency  Plan  in  subsection  105(a)  of  CERCLA  relat- 
ing to  testing  procedures  and  standards. 

Paragraph  (1)  of  subsection  (c)  amends  subsection  105(a)  of 
CERCLA  by  inserting  after  paragraph  (9)  a  new  paragraph  (10)  re- 
lated to  standards  and  testing  procedures  by  which  alternative  and 
innovative  treatment  technologies  can  be  determined  to  be  appro- 
priate for  utilization  in  remedial  actions  authorized  by  CERCLA. 

Both  the  OTA  Report  and  testimony  from  industry  representa- 
tives underscored  the  failure  of  EPA  to  provide  guidance  for  the 
evaluation  of  technologies  other  than  incineration.  Firms  which 
would  be  willing  to  underwrite  the  costs  of  testing  and  demonstra- 
tion cannot  do  so  without  assurances  from  the  EPA  that  such  tests 
will  provide  the  data  that  EPA  needs  to  evaluate  the  technology. 
While  the  Committee  understands  the  difficulty  involved  in  devel- 
oping test  protocols  and  standards  that  have  general  application 
for  alternative  or  innovative  treatment  processes,  the  bill's  subsec- 
tion (c)  encourages  EPA  to  give  higher  priority  to  developing  such 
protocols  and  standards  by  requiring  such  protocols  and  standards 
to  be  included  as  part  of  the  National  Contingency  Plan. 

Paragraph  (c)(2)  provides  that  nothing  in  this  subsection  is  in- 
tended to  alter  the  authority  of  the  Administrator  under  section 
104  of  CERCLA. 

Paragraph  (d)(1)  of  the  bill's  section  117  directs  the  Administra- 
tor, in  consultation  with  the  states,  to  study  the  feasibility  of  estab- 
lishing regional  centers  that  would  significantly  reduce  the  volume, 
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toxicity,  and  mobility  of  hazardous  substances  and  pollutants  and 
contaminants  by  treatment,  incineration,  neutralization,  or  other 
means. 

Paragraph  (d)(2)  requires  the  Administrator  to  submit  to  the  Con- 
gress, within  two  years  of  H.R.  2817's  enactment,  a  report  on  the 
study's  results  including  any  legislative  or  other  recommendations 
of  the  Administrator  concerning  establishment  of  regional  centers. 

The  Committee  believes  that  these  provisions  will  encourage  the 
development  of  permanent  treatment  technologies  within  EPA's 
cleanup  program  and  at  the  same  time  ensure  cooperation  among 
EPA,  the  states,  and  Congressional  Committees. 

Subsection  (e)  of  the  bill's  section  117  provides  that  whenever  a 
state  siting  commission  or  similar  body  is  designating  areas  for  in- 
cinerators of  hazardous  substances,  the  commission  or  body  must 
consider  interstate  effects  of  the  siting  before  making  any  final  de- 
cision or  recommendation. 

SECTION  118 — UNIVERSITY  HAZARDOUS  SUBSTANCE  RESEARCH  CENTERS 

This  section  adds  a  new  section  118  to  CERCLA  entitled  Univer- 
sity Hazardous  Substance  Research  Centers.  New  section  118  estab- 
lishes regional  research  centers  designed  to  improve  the  safety  and 
technology  of  the  manufacture,  transportation,  use,  disposal,  and 
management  of  hazardous  wastes. 

The  Committee  intends  for  this  section  to  strengthen  the  current 
Superfund  program  by  encouraging  the  development  of  new  dispos- 
al technologies  and  increasing  the  involvement  of  universities  in 
Superfund  research  and  training.  The  Committee  recognizes  that 
the  current  cleanup  program  suffers  because  there  are  only  a  few 
commercially  available  cleanup  technologies  that  are  permanently 
effective.  In  addition  there  are  not  enough  qualified  and  experi- 
enced technical  people  to  effectively  manage  site  cleanups.  The 
Committee  believes  that  the  money  spent  annually  on  hazardous 
waste  cleanups  must  be  augmented  by  investments  designed  to  in- 
crease necessary  scientific  knowledge  and  improve  effective  tech- 
nology. 

New  section  118  offers  a  sensible  approach  to  addressing  these 
needs  by  making  use  of  an  already  available,  invaluable  resource — 
our  Nation's  universities.  Eligible  institutions  would  receive  Feder- 
al grants  so  that  they  might  contribute  more  meaningfully  to  haz- 
ardous substance  research  and  training.  Research  performed  by 
universities  under  authority  of  section  118  is  not  intended  to  dupli- 
cate research  being  performed  by  EPA  and  other  governmental 
agencies. 

Subsection  (a)  of  section  118  directs  the  Administrator  to  make 
grants  to  one  or  more  institutions  of  higher  learning  to  establish 
and  operate  one  hazardous  substance  research  center  in  each  of 
EPA's  ten  Federal  regions. 

Subsection  (b)  provides  that  each  hazardous  substance  research 
center  shall  have  responsibilities  which  include,  but  are  not  limited 
to:  (1)  conducting  research  and  training  related  to  the  manufacture, 
use,  transportation,  disposal,  and  management  of  hazardous  sub- 
stances; and  (2)  publishing  and  disseminating  results  of  the  re- 
search. 
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Subsection  (c)  provides  that,  to  apply  for  and  receive  grants,  in- 
stitutions of  higher  learning  must  submit  applications  to  the  Ad- 
ministrator in  accordance  with  regulations  promulgated  by  the  Ad- 
ministrator. 

Subsection  (d)  requires  that  the  Administrator  select  grant  re- 
cipients on  the  basis  of  eight  criteria  and  requirements:  (1)  the  haz- 
ardous substance  research  center  must  be  located  in  a  state  that  is 
representative  of  the  Federal  region's  needs  for  improved  hazard- 
ous waste  management;  (2)  the  grant  recipient  must  be  located  in 
an  area  that  has  experienced  problems  with  hazardous  substance 
management;  (3)  demonstrated  research  and  extension  resources 
are  available  to  the  grant  recipient  for  carrying  out  section  118;  (4) 
the  grant  recipient  is  capable  of  providing  leadership  in  making  na- 
tional and  regional  contributions  to  the  solution  of  both  long-range 
and  immediate  hazardous  substance  management  problems;  (5)  the 
grant  recipient  must  make  a  commitment  to  support  ongoing  haz- 
ardous substance  research  programs  with  budgeted  institutional 
funds  of  at  least  $100,000  per  year;  (6)  the  grant  recipient  must 
have  a  demonstrated  ability  to  disseminate  results  of  hazardous 
substance  research  and  educational  programs  through  an  interdis- 
ciplinary continuing  education  program;  and  (8)  the  proposed 
projects  of  the  grant  recipient  are  necessary  and  appropriate.  It  is 
the  Committee's  intent  that,  by  basing  his  decision  on  the  enumer- 
ated criteria  and  requirements,  the  Administrator  will  select  the 
most  qualified  institutions  for  carrying  out  the  goals  of  section  118. 

Subsection  (e)  of  section  118  provides  that  no  grant  may  be  made 
under  section  118  in  any  fiscal  year  unless  the  grant  recipient  and 
the  Administrator  enter  into  an  agreement  to  ensure  that  the 
grant  recipient  will  maintain  its  aggregate  research  center  related 
expenditures  from  all  other  sources  at  or  above  the  average  level  of 
such  expenditures  in  the  two  fiscal  years  preceding  the  date  of  sec- 
tion 118's  enactment. 

Subsection  (f)  provides  that  the  Federal  share  of  a  section  118 
grant  must  not  exceed  80  percent  of  the  costs  of  establishing  and 
operating  the  regional  hazardous  substance  research  center  and  re- 
lated research  activities  carried  out  by  the  grant  recipient. 

Subsection  (g)  vests  the  Office  of  the  Administrator  with  the  ad- 
ministrative responsibility  for  carrying  out  section  118. 

Subsection  (h)  directs  the  Administrator  to  allocate  funds  for  car- 
rying out  section  118  in  an  equitable  fashion  among  the  Federal  re- 
gions. 

Subsection  (i)  requires  that  at  least  five  percent  of  the  Funds  for 
carrying  out  section  118  for  any  fiscal  year  be  available  to  carry 
out  technology  transfer  activities. 

SECTION  119 — NATIONAL  RESEARCH  ADVISORY  COUNCIL 

CERCLA  currently  provides  for  limited  health  and  research  re- 
lated authorities  but  does  not  ensure  adequate  coordination  among 
the  parties  involved.  The  Committee  recognizes  that  provisions  to 
improve  health  assessments,  encourage  innovative  technologies, 
and  establish  scientific  research  centers  become  meaningless  if  not 
accompanied  by  provisions  for  necessary  planning  and  coordina- 
tion. 
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New  section  119  amends  CERCLA  to  require  the  establishment 
of  a  National  Research  Advisory  Council  within  EPA  to  provide  for 
greater  cooperation  among  health  related  agencies  and  to  assist  the 
Administrators  of  EPA  and  ATSDR  in  carrying  out  the  health  ef- 
fects, alternative  technology,  and  university  research  authorities  of 
CERCLA. 

Subsections  (a)  and  (b)  of  section  119  require  the  President  to  es- 
tablish a  National  Research  Advisory  Council  in  EPA  for  the  pur- 
pose of  providing  assistance  to  EPA  and  ATSDR. 

Subsection  (c)  of  section  119  requires  council  membership  to  con- 
sist of  representatives  from  EPA,  certain  specified  health  related 
agencies  of  the  Federal  government,  industry,  academia,  state  and 
local  government,  and  local  and  national  hazardous  substance  orga- 
nizations. The  Assistant  Administrator  of  EPA  for  the  Office  of  Re- 
search and  Development  must  serve  as  Council  Chairman. 

Subsection  (d)  requires  each  member  appointed  by  the  Adminis- 
trator to  serve  a  five-year  term. 

Subsection  (e)  directs  the  Council  to  meet  at  least  annually  and 
at  other  times  as  designated  by  the  Chairman. 

Subsection  (f)  provides  that,  subject  to  subchapter  II  of  chapter  5 
of  title  5,  United  States  Code,  the  Council  may  secure  necessary  in- 
formation from  any  Federal  department  or  agency  and,  upon  re- 
quest of  the  Council  Chairman,  such  information  must  be  furnished 
to  the  Council. 

Subsection  (g)  directs  the  Administrator  to  (1)  appoint  an  Adviso- 
ry Committee  from  the  membership  of  the  Council  to  coordinate  re- 
search and  training  carried  out  by  grant  recipients  under  new  sec- 
tion 118,  (2)  disseminate  results  of  the  research,  (3)  act  as  a  clear- 
inghouse between  hazardous  substance  research  centers  and  the 
hazardous  substance  disposal  industry,  and  (4)  review  and  evaluate 
programs  carried  out  by  the  centers.  The  subsection  further  directs 
the  Administrator  to  appoint  to  the  Advisory  Committee  four  offi- 
cers from  EPA  representing  one  of  the  agency's  laboratories,  four 
representatives  of  state  and  local  govenments,  and  four  representa- 
tives of  the  hazardous  waste  disposal  industry.  In  appointing  mem- 
bers of  the  Advisory  Committee,  the  President  is  directed  to  at- 
tempt to  maintain  a  membership  balanced  in  training  and  experi- 
ence. The  administrator  is  required  to  designate  the  Advisory  Com- 
mittee Chairman. 

Subsection  (h)  expressly  exempts  the  Council  and  the  Advisory 
Committee  from  section  14  of  the  Federal  Advisory  Committee  Act, 
which  relates  to  termination  of  advisory  committees. 

Subsection  (i)  requires  the  Council  to  issue  a  plan,  within  one 
year  of  the  date  of  enactment  of  section  119,  for  the  implementa- 
tion of  research  under  the  health  authorities,  alternative  technol- 
ogies, and  university  research  sections  of  CERCLA.  The  plan  must 
include  priorities  for  actions  and  the  research  and  training  rele- 
vant to  scientific  and  technological  issues  which  result  from  site 
specific  hazardous  substance  response  experience.  The  plan  must 
also  consider  the  development  and  evaluation  of  technologies  neces- 
sary to  meet  the  new  cleanup  standards  required  under  section  121 
of  H.R.  2817.  Subsection  (i)  further  provides  that  the  Advisory  Com- 
mittee must  have  an  opportunity  to  review  and  comment  on  the 
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plan  and  assist  in  the  coordination  among  Council  members  who 
represent  Federal  agencies  and  institutes. 

SECTION  120 — FEDERAL  FACILITIES 

Section  120  of  the  bill  adds  a  new  section  120  to  CERCLA  relat- 
ing to  Federal  facilities. 

Subsection  (a)  of  the  new  section  120  provides  that  each  depart- 
ment, agency  and  instrumentality  of  the  United  States  shall  be 
subject  to  and  comply  with  CERCLA  in  the  same  manner  and  to 
the  same  extent  as  any  non-governmental  entity,  including  liability 
under  section  107.  All  guidelines,  rules,  regulations,  procedures  and 
criteria  which  are  applicable  to  preliminary  assessments  carried 
out  under  CERCLA  for  facilities  at  which  hazardous  substances  are 
located,  applicable  to  evaluations  of  such  facilities  under  the  Na- 
tional Contingency  Plan,  applicable  to  inclusion  on  the  National 
Priorities  List  or  applicable  to  remedial  actions,  shall  also  be  appli- 
cable with  respect  to  facilities  which  are  owned  or  operated  by  a 
department,  agency  or  instrumentality  of  the  United  States  in  the 
same  manner  and  to  the  same  extent  as  they  are  applicable  with 
respect  to  other  facilities.  No  department,  agency  or  instrumentali- 
ty of  the  United  States  may  adopt  or  utilize  any  guidelines,  rules, 
regulations,  procedures  or  criteria  which  are  inconsistent  with 
those  established  by  the  Administrator  of  EPA  under  CERCLA. 

Insofar  as  the  requirements  in  section  120  relating  to  applicable 
time  periods  and  financial  responsibility  differ  from  those  con- 
tained in  the  other  provisions  of  CERCLA,  those  included  in  section 
120  are  to  govern  with  respect  to  Federal  facilities.  Nothing  con- 
tained in  CERCLA  is  to  be  construed  as  requiring  a  state  to  comply 
with  the  requirements  in  paragraph  104(c)(3)  relating  to  cost  shar- 
ing, maintenance,  and  furnishing  of  disposal  sites. 

State  laws  concerning  removal  and  remedial  actions,  including 
state  laws  regarding  enforcement,  apply  to  removal  and  remedial 
actions  at  facilities  owned  or  operated  by  a  department,  agency  or 
instrumentality  of  the  United  States  when  those  facilities  are  not 
included  on  the  National  Priorities  List. 

New  subsection  (b)  requires  each  department,  agency  and  instru- 
mentality of  the  United  States  to  add  to  the  inventory  of  Federal 
agency  hazardous  waste  facilities  required  to  be  submitted  under 
section  3016  of  the  Solid  Waste  Disposal  Act  information  on  con- 
tamination from  each  facility  owned  or  operated  by  the  depart- 
ment, agency  or  instrumentality  if  the  contamination  affects  con- 
tiguous or  adjacent  property  owned  by  the  department,  agency  or 
instrumentality  or  by  any  other  person,  including  a  description  of 
the  monitoring  data  obtained. 

New  subsection  (c)  requires  the  Administrator  to  establish  a  spe- 
cial Federal  agency  hazardous  waste  compliance  docket  for  each  de- 
partment, agency  or  instrumentality  of  the  United  States.  This 
docket  is  to  contain  each  of  the  following: 

The  inventory  required  to  be  submitted  by  the  department, 
agency  or  instrumentality  in  accordance  with  section  3016  of 
the  Solid  Waste  Disposal  Act  and  subsection  (b)  of  this  section. 
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Information  submitted  by  the  department,  agency  or  instru- 
mentality under  section  3005  or  3010  of  the  Solid  Waste  Dis- 
posal Act. 

Information  submitted  by  the  department,  agency  or  instru- 
mentality under  section  103  of  CERCLA. 

The  docket  established  is  to  be  available  for  public  inspection  at 
reasonable  times.  In  addition,  the  Administrator  is  to  establish  a 
program  to  provide  information  to  the  public  with  respect  to  facili- 
ties which  are  included  in  the  docket.  Six  months  after  establish- 
ment of  the  docket  and  every  six  months  thereafter,  the  Adminis- 
trator must  publish  in  the  Federal  Register  a  list  of  the  Federal  fa- 
cilities which  have  been  included  in  the  docket  during  the  preced- 
ing six-month  period.  This  publication  is  also  to  indicate  where  in 
the  appropriate  regional  office  of  EPA  additional  information  may 
be  obtained  with  respect  to  any  facility  in  the  docket. 

New  subsection  (d)  provides  that  not  later  than  January  31,  1987, 
where  the  Administrator  determines  that  an  evaluation  is  warrant- 
ed on  the  basis  of  a  site  inspection  or  preliminary  assessment,  the 
Administrator  must  evaluate  a  facility  included  in  the  docket  in  ac- 
cordance with  the  criteria  established  under  the  National  Contin- 
gency Plan  for  determining  priorities  among  releases  for  inclusion 
on  the  National  Priorities  List.  Upon  the  receipt  of  a  petition  from 
the  governor  of  any  state,  the  Administrator  must  make  such  an 
evaluation  of  any  facility  included  in  the  docket.  Within  twelve 
months  after  completion  of  the  evaluation  of  a  facility,  the  Admin- 
istrator is  required  to  include  the  facility  on  the  National  Priorities 
List  if  the  facility  meets  the  criteria  for  inclusion  on  the  list.  These 
criteria  are  to  be  applied  in  the  same  manner  as  they  are  applied 
to  facilities  which  are  owned  or  operated  by  other  persons. 

New  subsection  (e)  provides  that  not  later  than  six  months  after 
the  inclusion  of  any  facility  on  the  National  Priorities  List  the  de- 
partment, agency  or  instrumentality  which  owns  or  operates  the 
facility  shall,  in  consultation  with  the  Administrator,  commence  a 
remedial  investigation  and  feasibility  study  for  the  facility.  In  the 
case  of  any  facility  which  is  listed  before  the  date  of  the  enactment 
of  this  section  the  department,  agency  or  instrumentality  which 
owns  or  operates  the  facility  shall,  in  consultation  with  the  Admin- 
istrator, commence  such  an  investigation  and  study  for  the  facility 
within  one  year  after  the  date  of  enactment. 

The  Administrator  is  to  review  the  results  of  each  investigation 
and  study.  Within  180  days  thereafter  the  head  of  the  department, 
agency  or  instrumentality  concerned  must  enter  into  an  interagen- 
cy agreement  with  the  Administration  for  the  expeditious  comple- 
tion by  the  department,  agency,  or  instrumentality  concerned  of  all 
necessary  remedial  action  at  the  facility.  Substantial  continuous 
physical  on-site  remedial  action  shall  be  commenced  at  a  facility 
not  later  than  15  months  after  completion  of  the  investigation  and 
study.  In  order  to  complete  the  remedial  action  as  promptly  as 
practicable,  each  department,  agency  or  instrumentality  is  directed 
to  request  adequate  funding  in  the  President's  annual  budget  sub- 
mittal to  the  Congress.  The  interagency  agreements  are  to  include, 
but  not  be  limited  to: 
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A  review  of  alternative  remedial  actions  and  selection  of  a 
remedial  action  plan  including  construction  design  by  the  Ad- 
ministration. 

A  schedule  for  the  completion  of  each  remedial  action. 
Arrangements  for  long-term  operation  and  maintenance  of 
the  facility. 
The  concurrence  of  the  state  in  which  the  facility  is  located  shall 
be  required  for  the  selection  of  the  remedial  action  to  be  carried 
out  at  that  facility. 

Each  department,  agency  or  instrumentality  responsible  for  com- 
pliance with  these  provisions  must  furnish  an  annual  report  to  the 
Congress  concerning  its  progress  in  implementing  the  requirements 
of  this  section.  These  reports  are  to  include  but  shall  not  be  limited 
to: 

A  report  on  the  progress  on  reaching  interagency  agree- 
ments. 

The  specific  cost  estimates  and  budgetary  proposals  involved 
in  each  interagency  agreement. 

A  report  on  progress  in  conducting  investigations  and  stud- 
ies. 
A  report  on  progress  in  conducting  remedial  actions. 
New  subsection  (f)  provides  that,  except  for  authorities  which  are 
delegated  by  the  Administrator  to  an  officer  or  employee  of  the  En- 
vironmental Protection  Agency,  no  authority  vested  in  the  Admin- 
istrator under  this  section  may  be  transferred  to  any  other  officer 
or  employee  of  the  United  States  or  to  any  other  person. 

New  subsection  (g)  provides  that  whenever  any  department, 
agency  or  instrumentality  of  the  United  States  enters  into  any  con- 
tract for  the  sale  or  other  transfer  of  real  property  which  is  owned 
by  the  United  States  and  on  which  any  Federally-regulated  hazard- 
ous substance  was  stored  for  one  year  or  more,  know  to  have  been 
released,  or  disposed  of,  the  head  of  that  department,  agency  or  in- 
strumentality must  include  in  the  contract  notice  of  the  type  and 
quantity  of  such  hazardous  substance  and  notice  of  the  time  at 
which  the  storage,  release  or  disposal  took  place.  This  provision 
takes  effect  six  months  after  the  effective  date  of  regulations  pro- 
mulgated by  the  Administrator  setting  forth  the  form  and  manner 
for  the  provision  of  notice  under  this  subsection.  As  promptly  as 
practicable  after  the  date  of  enactment,  but  not  later  than  18 
months  after  such  date,  and  after  consultation  with  the  Adminis- 
trator of  the  General  Service  Administration,  the  Administrator  of 
EPA  must  promulgate  regulations  regarding  the  notice  required  to 
be  provided  under  this  subsection. 

In  the  case  of  any  real  property  owned  by  the  United  States  on 
which  any  hazardous  substance  was  stored  for  one  year  or  more, 
known  to  have  been  released,  or  disposed  of,  each  deed  entered  into 
for  the  transfer  of  the  property  by  the  United  States  to  any  other 
person  or  entity  shall  contain: 

A  notice  of  the  type  and  quantity  of  the  hazardous  sub- 
stances, 

Notice  of  the  time  at  which  the  storage,  release  or  disposal 
took  place, 

A  description  of  the  remedial  action  taken,  if  any,  and 
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A  covenant  warranting  that  all  remedial  action  necessary  to 
protect  human  health  and  the  environment  with  respect  to 
any  hazardous  substance  remaining  on  the  property  has  been 
taken  before  the  date  of  the  transfer,  and  any  additional  reme- 
dial action  found  to  be  necessary  after  the  date  of  the  transfer 
will  be  conducted  by  the  United  States. 
New  subsection  (h)  provides  that  nothing  in  this  section  shall 
effect  or  impair  the  obligation  of  any  department,  agency,  or  in- 
strumentality of  the  United  States  to  comply  with  any  require- 
ments of  the  Solid  Waste  Disposal  Act. 

New  subsection  (i)  provides  that  a  state  may  request  and  be 
granted  by  the  Administrator  the  role  of  the  on-scene  coordinator 
for  Federal  facility  projects  within  the  state's  boundaries.  EPA 
must  pay  to  the  state  the  necessary  and  reasonable  expenses  in- 
curred by  the  state. 

SECTION  121 — CLEANUP  STANDARDS 

This  section  adds  a  new  section  121  to  CERCLA  establishing 
cleanup  standards  for  response  actions  undertaken  with  respect  to 
a  release  or  threatened  release  into  the  environment  of  any  haz- 
ardous substance  or  pollutant  or  contaminant. 

New  subsection  121(a)  states  that  as  a  basic  requirement  the  Ad- 
ministrator must  select  appropriate  cost-effective  remedial  actions 
to  be  carried  out  under  section  104  or  secured  under  section  106. 
These  actions  are  to  be  in  accordance  with  the  National  Contingen- 
cy Plan,  must  be  in  accordance  with  the  requirements  of  section 
121  relating  to  cleanup  standards  and  must  require  that  level  or 
standard  of  control  of  each  hazardous  substance  or  pollutant  or 
contaminant  at  the  facility  which  is  necessary  to  protect  human 
health  and  the  environment. 

New  subsection  (b)  provides  that  if  a  permanent  solution  meets 
the  requirements  set  forth  in  subsection  (a)  with  respect  to  a  facili- 
ty, and  the  solution  is  feasible  and  achievable,  the  Administrator 
must,  to  the  maximum  extent  practicable,  select  the  permanent  so- 
lution as  the  remedial  action  for  the  facility.  Permanent  solutions 
consist  of  those  which  destroy  or  neutralize  a  hazardous  substance 
or  assure  that  it  will  not  be  released  into  the  environment  in  such 
a  manner  as  to  have  any  adverse  effect  on  public  health  or  the  en- 
vironment. The  Administrator  shall  determine  whether  or  not  a  so- 
lution or  remedial  action  is  practicable  by  taking  into  consider- 
ation, among  other  factors,  the  availability  of  technology,  the  in- 
stallation period,  the  uncertainties  related  to  the  level  of  perform- 
ance of  the  solution  or  remedial  action,  the  level  of  public  support 
for  the  solution  or  remedial  action,  and  whether  or  not  the  solution 
or  remedial  action  has  been  achieved  in  practice  at  any  other  facili- 
ty or  site  which  has  characteristics  similar  to  the  facility  or  site 
concerned. 

New  subsection  (c)  provides  that  if  the  Administrator  determines 
that  a  permanent  solution  is  not  feasible  and  achievable  with  re- 
spect to  a  release  or  a  threatened  release  of  a  hazardous  substance 
or  pollutant  or  contaminant,  he  must  provide  such  containment 
and  other  interim  measures  as  he  deems  necessary  to  protect 
human  health  and  the  environment,  during  an  interim  period, 
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until  a  permanent  solution  becomes  feasible  and  achievable.  The 
interim  measures  are  to  provide  the  maximum  level  of  control  of 
the  hazardous  substance  or  pollutant  or  contaminant  which  the 
Administrator  determines  to  be  feasible  and  achievable. 

If  the  Administrator  determines  that  a  permanent  solution  is  not 
feasible  and  achievable  he  is  to  encourage  remedial  actions  in 
which  hazardous  substances  and  pollutants  and  contaminants  are 
securely  contained  in  such  above  ground  engineered  structures  as 
the  Administrator  deems  necessary  to  protect  human  health  and 
the  environment  during  an  interim  period  until  a  permanent  solu- 
tion becomes  feasible  and  achievable.  The  Committee  notes  that 
use  of  above-ground  engineered  structures  is  only  one  of  many  al- 
ternatives to  be  considered  by  the  Administrator  in  selecting  inter- 
im remedial  actions  necessary  to  protect  human  health  and  the  en- 
vironment when  a  permanent  solution  is  not  feasible  and  achieva- 
ble. Depending  on  the  circumstances  present,  interim  solutions 
could  range  from  isolation  of  hazardous  substances,  contaminants 
or  pollutants  through  such  measures  as  fencing  and  prevention  of 
access,  to  the  stabilization  of  hazardous  substances  or  pollutants  or 
contaminants  through  measures  designed  to  prevent  or  minimize 
their  movement  into  goundwater,  soil,  surface  water,  or  air.  The 
provision  requiring  encouragement  of  the  use  of  above-ground 
structures  is  not  to  be  interpreted  as  a  prohibition  of  other  solu- 
tions. 

The  Committee  understands  that  permanent  solutions  are  tech- 
nically achievable  with  regard  to  most  if  not  all  hazardous  sub- 
stances, pollutants  or  contaminants.  However,  in  many  cases  these 
permanent  solutions  could  be  prohibitively  expensive.  In  such  a  sit- 
uation it  is  not  in  the  best  interests  of  the  program  to  pursue  per- 
manent solutions  no  matter  what  the  cost.  To  do  so  would  unduly 
diminish  the  Fund,  and  would  also  diminish,  because  of  high  costs, 
those  cleanup  actions  which  responsible  parties  are  willing  or  able 
to  undertake.  The  Committee  has  therefore  adopted  the  concept 
that,  where  a  permanent  solution  is  not  feasible,  achievable  and 
practicable,  an  interim  solution  should  be  selected.  This  has  a 
number  of  advantages:  it  conserves  both  the  resources  of  the  Fund 
and  of  the  responsible  parties;  it  reduces  expenditures  for  so  called 
permanent  solutions  which  are  not  in  fact  permanent;  it  increases 
the  credibility  of  the  program  by  recognizing  that  remedial  actions 
do  not  provide  permanent  solutions  in  all  circumstances;  and  it 
helps  insure  that  the  commitment  of  both  public  and  private  re- 
sources toward  clean  up  activities  will  be  both  efficient  and  effec- 
tive. 

Most  "cleanup"  actions  are,  in  fact,  containment  actions.  Wastes 
are  moved  from  one  site  to  another,  creating  the  expectation  or 
perception  that  this  constitutes  a  permanent  solution.  The  Commit- 
tee feels  it  is  very  important  for  the  credibility  of  this  program  to 
acknowledge  that  many  cleanup  activities  are  in  fact  interim  solu- 
tions and  that  further  action  will  be  necessary  in  the  years  to 
come. 

The  ultimate  solution  to  the  problem  of  hazardous  wastes  con- 
sists in  neutralizing  or  destroying  them  and  in  encouraging  recy- 
cling and  other  neasures  which  will  reduce  the  incidence  of  hazard- 
ous waste  production  in  the  first  place.  Doing  anything  else  in  the 
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guise  of  permanent  solution  does  nothing  but  postpone  problems 
which  must  be  addressed  by  future  generations.  One  of  the  great 
dangers  in  the  Superfund  program  is  that  so  called  permanent  so- 
lutions will  be  undertaken  only  to  result  in  further  and  probably 
much  more  expensive  actions  to  be  undertaken  at  a  later  date.  By 
providing  an  interim  category,  the  legislation  recognizes  the  prob- 
lems involved  and  provides  a  mechanism  to  insure  that  solutions 
considered  permanent  are  in  fact  permanent  and  that  measures 
which  are  not  permanent  are  properly  classified  as  interim  with 
necessary  safeguards  to  provide  that  public  health  and  the  environ- 
ment are  not  damaged. 

New  subsection  (d)  provides  that,  whenever  a  determination  is 
made  that  a  permanent  solution  is  not  feasible  and  achievable  with 
respect  to  a  release  at  any  site  or  facility,  the  site  or  facility  is  to 
be  placed  in  a  separate  category  on  the  National  Priorities  List  la- 
beled "interim  category".  The  Administrator  is  to  review  each  site 
or  facility  in  the  interim  category  on  the  National  Priorities  list 
within  five  years  following  its  placement  in  this  category  and  at 
subsequent  intervals  of  10  and  15  years  after  this  placement.  This 
review  is  to  include: 

A  determination  whether  the  interim  measures  taken  with 
respect  to  such  site  of  facility  are  adequately  protecting  human 
health  and  the  environment. 

A  determination  whether  a  permanent  solution  is  feasible 
and  achievable  at  the  site  or  facility  at  the  time  of  the  review. 
A  determination  whether  additional  interim  measures  are 
feasible  and  achievable  at  the  site  or  facility  at  the  time  of  the 
review. 
If  the  Administrator  determines  that  interim  measures  taken  for 
any  site  or  facility  are  not  protecting  health  and  the  environment 
and  that  a  permanent  solution  is  not  feasible  and  achievable.  Then 
he  shall  to  the  maximum  extent  practicable  undertake  such  addi- 
tional interim  measures  as  are  feasible  and  achievable. 

In  determining  whether  a  permanent  solution  is  feasible  and 
achievable  under  this  subsection,  the  Administrator  is  to  apply  the 
concept  of  practicability  set  forth  in  subsection  (b)  of  section  121. 
New  subsection  (e)  provides  that  in  evaluating  alternative  reme- 
dial actions  (including  whether  to  utilize  onsite  or  offsite  remedial 
actions)  the  Administrator  is  to  specifically  assess  the  long  term  ef- 
fectiveness of  various  alternatives  including  an  assessment  of  per- 
manent solutions  and  alternative  treatment  technologies  and  re- 
source recovery  technologies  that  in  whole  or  in  part  will  result  in 
a  permanent  and  significant  decrease  in  the  toxicity,  mobility  or 
volume  of  the  hazardous  substance,  pollutant  or  contaminant 
taking  into  account  the  following: 

The  long  term  uncertainties  associated  with  land  disposal. 
The  goals,  objectives,  and  requirements  of  the  Solid  Waste 
Disposal  Act. 

The  persistence,  degradability  in  nature,  toxicity,  mobility 
and  propensity  to  bioaccumulation  of  the  hazardous  substances 
and  their  constituents. 

The  potential  threat  to  human  health  and  the  environment 
associated  with  excavation,  transportation  and  redisposal. 
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Short  and  long  term  potential  for  adverse  health  effects  from 
human  exposure. 

Long-term  maintenance  costs. 

New  subsection  (0  provides  that  remedial  actions  which  signifi- 
cantly reduce  the  volume,  toxicity,  or  mobility  of  the  hazardous 
substance  or  pollutant  or  contaiminant  are  to  be  preferred  over  re- 
medial actions  which  do  not  result  in  such  reductions. 

New  subsection  (g)  sets  forth  the  cleanup  standards  applicable  to 
onsite  remedial  actions — activities  involving  hazardous  substances 
and  pollutants  and  contaminants  which  remain  on  the  site. 

If  any  standard  under  one  or  more  provisions  of  the  Toxic  Sub- 
stances Control  Act,  the  Safe  Drinking  Water  Act,  the  Clean  Air 
Act,  the  Federal  Water  Pollution  Control  Act,  or  the  Solid  Waste 
Disposal  Act,  or  water  quality  criteria  under  any  provision  of  the 
Federal  Water  Pollution  Control  Act,  is  applicable  to  the  hazardous 
substance  or  pollutant  or  contaminant  concerned  and  is  relevant 
and  appropriate  under  the  circumstances  presented  by  the  release 
or  threatened  release  of  the  hazardous  substance  or  pollutant  or 
contaminant,  the  remedial  action  selected  under  section  104  or  se- 
cured under  section  106  must  require  a  level  or  standard  of  control 
for  such  hazardous  substance  or  pollutant  or  contaminant  which  is 
equivalent  to  whichever  of  the  applicable  relevant  and  appropriate 
standards  or  criteria  the  Administrator  determines  to  be  most 
stringent.  The  term  "applicable"  means  that  the  substance  in- 
volved is  subject  to  regulation  under  one  of  the  other  acts  even 
though  those  acts  do  not  apply  directly  to  the  situation  involved  at 
the  hazardous  waste  site.  The  term  ' 'relevant  and  appropriate"  in- 
volves a  judgment  as  to  whether  the  standards  or  level  of  control 
under  a  particular  act  such  as  the  Federal  Water  Pollution  Control 
Act  or  the  Safe  Drinking  Water  Act  reasonably  should,  in  the  cir- 
cumstances presented  at  the  hazardous  waste  site,  be  applied.  The 
test  is  whether  the  standard  or  level  of  control  makes  sense  under 
the  circumstances.  For  example,  a  hazardous  waste  site  may  have 
polluted  groundwater  with  arsenic.  There  is  no  comprehensive  Fed- 
eral law  relating  to  contamination  of  groundwater.  However,  in 
this  instance  Federal  environmental  laws  such  as  the  Water  Pollu- 
tion Control  Act  would  have  standards  for  the  concentration  of  ar- 
senic which  could  be  discharged  into  navigable  waters.  That  law 
therefore  would  be  applicable  because  it  applies  to  the  particular 
substance  involved. 

The  next  step  would  be  to  determine  whether  the  standard  in  the 
Federal  Water  Pollution  Control  Act  or  a  similar  standard  under 
other  environmental  acts  was  relevant  and  appropriate.  If  both 
were,  then  the  more  stringent  of  the  two  would  have  to  be  selected. 
If  an  aquifer,  for  example,  supplies  the  drinking  water  for  a  com- 
munity, EPA  would  have  to  determine  whether  a  standard  under 
the  Federal  Water  Pollution  Control  Act  or  the  Safe  Drinking 
Water  Act  or  other  environmental  statute  would  be  appropriate  to 
apply  under  the  circumstances.  In  the  end  it  would  come  down  to  a 
determination  of  whether  a  standard  under  the  Safe  Drinking 
Water  Act  or  the  Federal  Water  Pollution  Control  Act  is  consid- 
ered to  be  relevant  and  appropriate  with  regard  to  possible  ground- 
water contamination  at  these  sites. 
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If  drinking  water  were  drawn  from  the  aquifer  with  no  further 
treatment,  then  the  Safe  Drinking  Water  Act  standard  would  prob- 
ably be  relevant  and  appropriate.  These  acts  need  not  be  legally 
applicable.  The  Administrator  is  to  look  to  the  standards  in  all  of 
the  acts  which  apply  to  a  particular  release  or  a  threatened  release 
and  determine  whether  or  not  application  of  the  standards  in  the 
other  acts  is  reasonable  and  sensible  under  the  circumstances.  In 
determining  whether  a  standard  or  criterion  established  under  any 
other  Federal  or  state  environmental  statute  is  applicable  to  clean- 
up of  a  facility  subject  to  a  remedial  action,  the  Committee  does 
not  intend  that  such  standard  or  criterion  should  only  be  applied 
where  the  jurisdictional  or  procedural  requirements  of  such  laws 
are  technically  met.  For  example,  the  regulatory  requirements  of 
the  SDWA  apply  only  to  certain  specific  sources  of  public  drinking 
water.  The  Federal  Water  Pollution  Control  Act  contains  similar 
procedural  restrictions.  Nevertheless,  the  Committee  intends  that 
all  standards  and  criteria  developed  under  both  statutes  shall 
apply  to  Superfund  response  actions  when  the  bodies  of  water  at 
issue  will  be  used  for  similar  purposes  as  those  identified  in  the 
Safe  Drinking  Water  Act,  or  the  Federal  Water  Pollution  Control 
Act,  or  where  such  bodies  of  water  present  similar  opportunities 
for  human  exposure  and  adverse  effects  on  human  health  or  the 
environment  as  are  presented  by  the  environmental  media  regulat- 
ed under  the  other  statutes. 

Subsection  (g)  also  deals  with  state  standards  for  cleanup.  If  the 
Administrator  determines  that  a  standard  under  a  state  environ- 
mental law  is  applicable  to  the  hazardous  substance  or  pollutant  or 
contaminant  concerned  and  is  relevant  and  appropriate  under  the 
circumstances  presented  by  the  release  or  threatened  release  of  a 
hazardous  substance  or  pollutant  or  contaminant  and  is  more  strin- 
gent than  the  most  stringent  Federal  standard  under  section  121  of 
CERCLA,  and  there  is  a  cost  effective  remedial  action  which  will 
achieve  the  state  standard  and  is  feasible  and  achievable,  then  the 
Administrator  must  select  that  remedial  action  which  conforms  to 
the  higher  state  standard  if  the  state  agrees  to  such  standard  and 
to  comply  with  the  requirements  of  the  subsection. 

If  a  more  stringent  state  standard  is  applied  in  a  case  of  a  reme- 
dial action  where  the  costs  are  being  paid  in  whole  or  in  part  from 
the  Fund.  The  Administrator  shall  determine  the  amount  by  which 
the  costs  of  the  remedial  action  achieving  this  standard  exceed  the 
costs  that  would  have  been  incurred  for  remedial  action  if  the  Fed- 
eral standard  had  been  used.  In  such  a  case,  the  state  must  pay  100 
percent  of  the  excess  that  is  attributable  to  the  higher  state  stand- 
ard. If  these  costs  are  not  inconsistent  with  the  National  Contin- 
gency Plan,  the  state  may  recover  the  additional  amount  paid  from 
responsible  parties  in  an  action  under  section  107  of  the  Act. 

Where  the  remedial  action  selected  at  any  facility  does  not  in- 
clude the  removal  of  all  hazardous  substances  and  pollutants  and 
contaminants  from  the  facility,  any  remedial  action  providing  for 
the  containment  of  the  substances  or  pollutants  or  contaminants  at 
the  facility  must  comply  with  the  standards  applicable  to  facilities 
required  to  obtain  permits  under  section  3005  of  the  Solid  Waste 
Disposal  Act. 
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The  level  or  standard  of  control  required  shall  be  required  only 
regarding  remedial  actions  taken  with  respect  to  the  release  or 
threatened  release  of  a  hazardous  substance  or  pollutant  or  con- 
taminant from  the  facility  concerned  and  shall  not  be  applicable  to 
contamination  from  other  sources. 

New  subsection  (h)  states  the  cleanup  standards  applicable  to  off- 
site  response  actions,  which  involve  the  transfer  of  any  hazardous 
substance  or  pollutant  or  contaminant  offsite.  In  such  an  offsite 
action,  with  one  exception,  the  hazardous  substance  or  pollutant  or 
contaminant  may  only  be  transferred  to  a  facility  which  is  operat- 
ing in  compliance  with  sections  3004,  3005  of  the  Solid  Waste  Dis- 
posal Act.  They  may  be  transferred  to  a  land  disposal  facility  only 
if  the  facility  is  operating  in  compliance  with  sections  3004,  3005  of 
the  Solid  Waste  Disposal  Act  and  only  if  the  Administrator  deter- 
mines that  the  facility  is  not  releasing  hazardous  waste  or  constitu- 
ents thereof  into  the  groundwater  or  surface  water.  However,  if  the 
Administrator  determines  that  there  is  not  reasonably  available  a 
facility  complying  with  sections  3004  and  3005  of  the  Solid  Waste 
Disposal  Act  and  any  hazardous  substance  or  pollutant  or  contami- 
nant at  the  site  if  left  in  place  poses  an  imminent  and  substantial 
endangerment  to  human  health  and  the  environment,  then  a  re- 
moval or  remedial  action  may  involve  the  transfer  of  a  hazardous 
substance  or  pollutant  or  contaminant  offsite  to  a  land  disposal  fa- 
cility from  which  releases  into  the  groundwater  and  surface  water 
are  being  controlled  by  a  corrective  action  program  approved  by 
the  Administrator. 

The  Administrator  should  ensure  that  whenever  any  hazardous 
substance,  pollutant  or  contaminant  is  being  transferred  to  a  land 
disposal  or  storage  facility,  such  substance,  pollutant  or  contami- 
nant will  be  transferred,  wherever  possible,  to  a  facility  which  is 
not  releasing  hazardous  waste  or  constituents  thereof  into  the 
groundwater  or  surface  water.  If  there  is  no  reasonable  available 
facility  which  is  not  releasing  hazardous  wastes  or  constituents  and 
the  hazardous  substance  or  pollutant  or  contaminant  poses  an  im- 
minent and  substantial  endangerment  to  human  health  at  the  fa- 
cility subject  to  the  remedial  action,  then  the  Administrator  shall 
provide  for  a  transfer  of  such  hazardous  substance  or  pollutant  or 
contaminant  to  a  land  disposal  facility  from  which  all  releases  into 
the  groundwater  or  surface  water  are  being  controlled  by  a  correc- 
tive action  program  approved  by  the  Administrator  under  subtitle 
C  of  the  Solid  Waste  Disposal  Act.  The  Committee  intends  that 
such  corrective  action  shall  actually  have  been  in  place  and  pre- 
venting further  releases  and  that,  where  appropriate,  ultimate 
treatment  or  removal  of  hazardous  waste  constituents  at  levels 
that  exceed  applicable  groundwater  protection  standards  be  under- 
way. 

Nothing  in  this  subsection  limits  or  prevents  the  Environmental 
Protection  Agency  from  using  any  of  its  statutory  authorities,  in- 
cluding sections  3004(u)  or  3008(h)  of  the  Solid  Waste  Disposal  Act, 
to  address  releases  to  air,  surface  water,  groundwater  or  soils. 

The  Administrator  may  waive  the  cleanup  standards  in  subsec- 
tion (g)  with  respect  to  any  facility,  and  select  alternative  remedial 
or  abatement  actions  which  do  not  comply  with  these  require- 
ments, if  the  Administrator  makes  any  of  the  following  findings: 
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The  alternative  remedial  action  or  abatement  action  will 
provide  protection  of  human  health  and  the  environment  sub- 
stantially equivalent  to  the  remedial  or  abatement  action 
which  would  be  necessary  to  comply  with  such  requirements. 
Compliance  with  the  requirements  of  subsection  (g)  at  the  fa- 
cility will  result  in  greater  risk  to  human  health  and  the  envi- 
ronment than  alternative  options  (based  on  a  quantitative  as- 
sessment to  the  maximum  extent  possible). 

Compliance  with  the  requirements  of  subsection  (g)  is  techni- 
cally impracticable  from  an  engineering  perspective. 

Compliance  with  such  requirements  at  the  facility  will  con- 
sume a  disproportionate  share  of  the  Fund. 
Waivers  under  this  subsection,  other  than  the  "Fund  balancing" 
provision  in  paragraph  4,  may  also  be  made  with  respect  to  remedi- 
al actions  financed  in  whole  or  part  by  private  parties.  The  Fund 
balancing  waiver  may  not  be  granted  with  respect  to  remedial  ac- 
tions financed  in  whole  or  or  in  part  by  private  parties.  A  waiver 
may  not  be  granted  under  this  subsection  if  the  granting  of  such  a 
waiver  would  result  in  a  violation  of  any  other  provision  of  Federal 
law.  For  example,  a  waiver  could  not  be  granted  if  it  would  result 
in  a  violation  of  the  Federal  Water  Pollution  Control  Act  because 
of  discharges  into  navigable  waters  or  the  Clean  Air  Act  because  of 
discharges  into  the  air  and  the  like.  However,  where  there  is  a  dis- 
charge which  is  not  legally  subject  to  the  limitations  in  the  Federal 
Water  Pollution  Control  Act  or  other  acts  under  the  terms  of  those 
Acts,  the  prohibition  would  not  be  applicable.  The  purpose  of  this 
provision  is  to  insure  that  any  cleanup  activities  at  a  site  do  not 
result  in  a  violation  of  other  Federal  laws.  If,  for  example,  a  stand- 
ard or  level  or  control  in  the  Federal  Water  Pollution  Control  Act 
is  applicable,  relevant  and  appropriate  under  subsection  (g),  it  may 
be  waived  so  long  as  a  discharge  of  a  pollutant  into  navigable 
waters  without  a  permit  or  not  in  compliance  with  a  permit,  is  not 
involved. 

The  Committee's  intent  in  creating  the  first  waiver  was  to  allow 
the  Administrator  to  authorize  the  use  of  alternative  technologies 
where,  for  example,  applicable  standards  set  under  other  environ- 
mental laws  are  based  on  specific  technologies.  The  Committee  did 
not  intend  the  waiver  to  be  used  as  a  justification  for  allowing  a 
remedial  action  that  provides  a  lower  standard  or  of  protection  for 
human  health  and  the  environment.  When  a  waiver  is  granted 
under  this  provision,  the  remedial  action  should  utilize  an  alterna- 
tive technology  that  provides  substantially  the  same  level  of  protec- 
tion of  human  health  and  the  environment. 

The  Committee's  intent  in  creating  the  fourth  waiver  was  to 
allow  the  Administrator  to  use  a  lower  standard  of  protection  of 
human  health  and  the  environment  than  would  be  achieved  under 
standards  or  criteria  established  in  other  environmental  laws.  This 
waiver  is  intended  to  be  used  only  in  the  extraordinary  circum- 
stances where  the  fund  resources  may  be  seriously  depleted. 

New  subsection  (j)  provides  that  no  permit  shall  be  required 
under  Federal  law,  other  than  the  Clean  Air  Act  and  the  Federal 
Water  Pollution  Control  Act,  for  any  response  action  undertaken 
by  any  person  under  section  104  or  106  of  CERCLA,  at  any  facility 
to  the  extent  that  the  action  does  not  involve  the  transfer  of  a  haz- 
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ardous  substance  or  pollutant  or  contaminant  from  the  facility  at 
which  the  release  or  threatened  release  occurs  to  another  facility. 
Also  no  permit  shall  be  required  under  state  or  local  law  for  any 
response  action  undertaken  under  section  104  or  106  at  the  facility 
at  which  release  or  threatened  release  occurred.  Nothing  in  this 
subsection  is  to  apply  to  any  action  undertaken  pursuant  to  the  act 
at  a  facility  which  is  owned  or  operated  by  a  department,  agency  or 
instrumentality  of  the  United  States.  Also,  nothing  in  this  subsec- 
tion or  in  any  other  provision  of  CERCLA  shall  preempt  or  other- 
wise affect  the  application  of  any  Federal  or  state  law,  including 
anypermanent  requirement,  to  any  response  action  undertaken  at 
such  a  facility. 

Prior  to  commencement  of  a  remedial  investigation  and  a  feasi- 
bility study,  the  Administrator  is  to  notify  the  state  of  this  action. 
If,  within  60  days,  the  state  notifies  the  Administrator  of  any  state 
procedural  requirements  which  would  be  applicable  under  state 
statutes  requiring  preparation  of  environmental  impact  statements, 
the  Administrator  shall  in  consultation  with  the  state  establish 
functionally  equivalent  procedures  governing  the  preparation  of 
such  investigation  and  study  which  adopt  the  state  requirements 
unless  the  state  waives  these  requirements.  Nothing  in  this  provi- 
sin  is  to  be  construed  as  diminishing  the  procedural  protections  of 
the  National  Environmental  Policy  Act  of  1969. 

If  one  or  more  state  or  Federal  permits  are  required  for  any  re- 
sponse action  the  Administrator  is  to  consolidate  the  procedures, 
including  any  requirements  for  public  participation,  of  such  per- 
mits with  the  procedures  under  this  Act. 

New  subsection  (k)  provides  that  with  respect  to  any  remedial 
action  involving  a  hazardous  substance  or  pollutant  or  contami- 
nant containing  chlorinated  or  halogenated  dioxins  or  chlorinated 
or  halogenated  dibenzofurans,  the  Administrator  shall,  to  the  maxi- 
mum extent  practicable,  provide  treatment  technology  that  pro- 
vides each  of  the  following: 

A  destruction  and  removal  efficiency  meeting  or  exceeding 
99.9999  percent. 

A  treatment  process  which  minimizes  accidental  emissions  of 
chlorinated  or  halogenated  dioxins,  dibenzofurans,  and  other 
highly  toxic  materials  to  the  environment. 

Protection  against  emissions  of  any  hazardous  substance  or 
pollutant  or  contaminant  into  the  air  during  normal  operation 
and  equivalent  protection  during  nonsteady  operations  includ- 
ing start-up,  shut-down,  and  power  failures. 

Protection  against  secondary  formation  of  halogenated  diox- 
ins and  dibenzofurans. 

These  requirements  shall  not  apply  if  the  Administrator  de- 
termines that  and  alternative  method  of  treatment  or  disposal 
provides  comparable  or  greater  protection  of  human  health 
and  the  enviroment,  or  there  will  be  no  human  exposure  to  the 
hazardous  substance  or  pollutant  or  contaminant  containing 
chlorinated  or  halogenated  dioxins  or  chlorinated  or  halogenat- 
ed dibenzofurans. 
In  any  evaluation  of  the  cost  effectiveness  of  a  response  action 
the  Administrator  is  directed  to  require  value  engineering  review. 
This  review  shall  be  required  for  any  response  action  to  be  carried 
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out  under  CERCLA  by  the  United  States,  a  state  or  a  political  sub- 
division. In  the  cost  of  the  response  action  including  the  cost  of  re- 
moval and  construction  related  to  hazardous  substances  and  pollut- 
ants and  contaminants  is  projected  to  exceed  $4  million. 

In  a  rate  on  contaminated  soil  that  is  in  a  residential  area  and  it 
the  subject  of  a  remedial  action  shall  be  disposed  of  at  a  facility 
licensed  by  the  Nuclear  Regulatory  Commission  or  by  a  state  pur- 
suant to  an  agreement  under  the  Atomic  Energy  Act  of  1954  for 
the  land  disposal  of  law  level  radioactive  waste.  Any  such  remedial 
action  which  has  been  started  or  for  which  a  draft  remedial  investi- 
gation and  feasibility  study  has  been  issued  before  the  date  of  en- 
actment of  this  subsection  shall  be  completed  as  soon  as  is  practica- 
ble after  that  date. 

SECTION  122 — SETTLEMENTS 

This  section  creates  a  new  section  122  of  CERCLA  entitled  Settle- 
ments. 

The  Committee  recognizes  that  Fund-financed  cleanups,  adminis- 
trative action  and  litigation — even  under  a  strong  and  vigorous  en- 
forcement program — will  not  be  sufficient  to  accomplish  CERCLA's 
goals.  Voluntary  cleanups  are  essential  to  a  successful  program  for 
cleanup  of  the  Nation's  hazardous  substance  pollution  problem. 
This  new  section  122  is  intended  to  encourage  and  establish  proce- 
dures and  protections  pertaining  to  negotiated  private  party  clean- 
up of  hazardous  substances  where  such  cleanup  is  in  the  public  in- 
terest. In  keeping  with  this  goal,  section  122  provides  the  Adminis- 
trator with  the  authority,  under  certain  circumstances,  to  enter 
into  agreements  which  will  limit  potentially  responsible  parties' 
future  liability  for  unknown  conditions  at  the  facility  to  the  per- 
centage of  liability  for  which  they  have  settled.  In  addition  the  Ad- 
ministration is  authorized  to  use  the  Fund  to  pay  for  '  'orphan 
shares"  under  certain  circumstances.  Significantly,  the  Administra- 
tor is  never  required  to  use  these  authorities  and  can  never  be  com- 
pelled to  use  these  authorites.  Nevertheless,  when  parties  agree  to 
do  or  pay  for  80  percent  of  the  cost  of  cleanup,  the  Administrator 
may  agree  to  pay  for  the  orphan  share  and  to  limit  the  parties' 
future  liability. 

Subsection  (a)  authorizes  the  Administrator  to  enter  into  a  settle- 
ment agreement  with  any  person  to  perform  an  action  described  in 
section  104  or  in  section  106  of  CERCLA  when  the  Administrator 
determines  that  the  action  will  be  done  properly  by  the  agreeing 
person. 

Subsection  (b)  authorizes  the  Administrator  to  enter  into  "mixed 
funding"  agreements  with  potentially  responsible  parties  under 
section  122  whereby  the  Administrator  will  reimburse  the  parties 
to  the  agreement  from  the  Fund,  with  interest,  for  certain  costs  of 
actions  under  the  agreement  that  the  parties  have  agreed  to  per- 
form but  which  the  Administrator  has  agreed  to  finance.  The  sub- 
section also  authorizes  the  Administrator  to  retain  and  use 
amounts  paid  to  the  Administrator  pursuant  to  an  agreement  by 
parties  to  the  agreement  where  the  agreement  calls  for  the  Admin- 
istrator to  be  carrying  out  some  action.  In  such  an  instance,  any 
amounts  paid  may  be  used  by  the  Administrator  for  purposes  of 
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carrying  out  the  agreement.  Finally,  subsection  (b)  provides  that 
the  Administrator's  decisions  regarding  the  availability  of  Fund  fi- 
nancing under  this  subsection  shall  not  be  subject  to  judicial 
review  under  subsection  (e)  of  section  122. 

Subsection  (c)  authorizes — but  does  not  require — the  Administra- 
tor to  provide  limitations  of  liability  in  connection  with  negotiated 
private  party  cleanups. 

Paragraph  (1)  of  subsection  (c)  provides  that,  subject  to  the  provi- 
sions of  section  122,  the  Administrator  may  limit  the  CERCLA  li- 
ability of  each  party  to  a  subsection  (a)  settlement  agreement  aris- 
ing from  the  release  or  threatened  release  that  is  the  subject  of  the 
agreement.  Generally,  any  limitation  shall  extend  only  to  liability 
relating  to  conditions  known  at  the  time  of  the  agreement.  Howev- 
er, paragraph  (4),  discussed  below,  provides  an  exception  to  the  gen- 
eral rule.  Nothing  in  paragraph  (1)  limits  or  otherwise  affects  the 
authority  of  any  court  to  review  in  the  consent  decree  process  es- 
tablished in  subsection  122(e)  any  limitation  on  liability  contained 
in  a  section  122  settlement  agreement. 

Paragraph  (2)  provides  that  the  Administrator  may  only  limit 
the  liability  of  a  person  under  the  preceding  paragraph  if  each  of 
three  conditions  are  met.  These  conditions  are  that  the  limitation 
would  expedite  response  action  consistent  with  the  National  Con- 
tingency Plan  under  section  105  of  CERCLA,  that  the  person  is  in 
full  compliance  with  any  consent  decree  under  section  106  for  re- 
sponse to  the  release  or  threatened  release  concerned,  and  that  the 
response  action  has  been  approved  by  the  Administrator. 

Paragraph  (3)  provides  guidance  to  the  Administrator  concerning 
factors  to  be  considered  in  limiting  liability  as  part  of  a  section  122 
settlement  agreement.  In  determining  the  extent  to  which  the  li- 
ability of  parties  to  an  agreement  will  be  limited  under  subsection 
(c),  the  Administrator  is  to  be  guided  by  the  principle  that  a  more 
complete  limit  of  liability  shall  be  given  for  a  more  permanent 
remedy  proposed  and  successfully  undertaken  by  the  settling  par- 
ties. The  Administrator  is  also  required  to  consider  the  following 
factors  in  determining  whether  or  not  to  limit  the  liability  of  a 
person  under  subsection  (c)  and  the  extent  of  such  limitation:  (1) 
the  effectiveness  and  reliability  of  the  remedy,  in  light  of  the  other 
alternative  remedies  considered  for  the  facility  concerned;  (2)  the 
nature  of  the  risks  remaining  at  the  facility;  (3)  the  extent  to  which 
performance  standards  are  included  in  the  order  of  decree;  (4)  the 
extent  to  which  the  response  action  provides  a  complete  remedy  for 
the  facility,  including  a  reduction  in  the  hazardous  nature  of  the 
substances  at  the  facility;  (5)  the  extent  to  which  the  technology 
used  in  the  response  action  is  demonstrated  to  be  effective  and  ad- 
vances the  state  of  the  art;  and  (6)  whether  the  Fund  or  other 
sources  of  funding  would  be  available  for  any  additional  remedial 
actions  that  might  eventually  be  necessary  at  the  facility. 

Paragraph  (4)  of  subsection  (c)  establishes  specific  procedures  for 
limitations  on  future  liability  and  settlements  if  the  cleanup  offer, 
when  added  to  the  "orphan  share"  at  the  site,  equals  at  least 
eighty  percent  of  the  costs  of  cleanup.  This  section  supplements  the 
authority  for  mixed  funding  under  subsection  122(b),  which  also 
allows  the  Fund  to  contribute  to  the  costs  of  a  private  party  clean- 
up in  appropriate  circumstances. 
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The  incentives  authorized  in  paragraph  (c)(4)  are  intended  to  en- 
courage responsible  parties  to  work  among  themselves  to  develop 
offers  for  a  substantial  portion  of  the  costs  of  cleanup.  The  Admin- 
istrator is  encouraged  to  consider  such  settlement  offers.  However, 
nothing  in  paragraph  (4)  or  elsewhere  in  section  122  requires  the 
Administrator  to  accept  such  an  offer  unless  he  determines  that  to 
do  so  is  in  the  public  interest,  and  the  Administrator's  determina- 
tion in  this  regard  is  not  subject  to  judicial  review.  Nor  is  the  Ad- 
ministrator required  to  make  any  public  determination  of  the 
orphan  share. 

Under  subparagraph  (c)(4)(A),  if  the  parties  to  a  section  122 
agreement  agree  to  pay  in  the  aggregate  a  portion  of  response  costs 
which,  when  added  to  the  portion  of  response  costs  determined  by 
the  Administrator  to  be  the  orphan  share,  is  equal  to  or  greater 
than  80  percent,  (1)  any  future  liability  of  a  party  to  the  agreement 
arising  from  conditions  at  such  facility  not  known  at  the  time  of 
the  agreement  shall  not  exceed  the  percentage  of  liability  agreed  to 
by  such  party  in  the  agreement;  and  (2)  the  Administrator  shall 
agree  to  pay  from  the  Fund  the  orphan  share.  The  Administrator, 
as  a  party  to  the  agreement  willing  to  pay  any  orphan  share  for 
purposes  of  meeting  the  subparagraph's  80  percent  threshold, 
would  have  to  exercise  his  discretion  and  choose  to  enter  into  the 
agreement  before  being  bound  to  pay  the  orphan  share.  The  Ad- 
ministrator could,  in  his  discretion,  choose  not  to  become  a  party  to 
the  agreement  and  in  such  a  case  would  not  be  required  under 
paragraph  (c)(4)  to  agree  to  pay  from  the  Fund  the  orphan  share. 
Once  having  agreed,  however,  to  become  a  party  to  the  settlement 
agreement,  the  Administrator  must  also  agree  to  pay  the  orphan 
share.  The  Committee  attempted  to  make  as  clear  as  it  could  in 
subparagraph  (B)'s  explicit  language  that  nothing  in  subparagraph 
(A)  shall  be  construed  as  requiring  the  Administrator  to  enter  into 
any  agreement  under  section  122. 

Subparagraph  (c)(4)(C)  defines  "orphan  share"  to  mean  any  por- 
tion of  liability  which  the  Administrator  determines  to  be  the  re- 
sponsibility of  a  party  (1)  who  no  longer  exists  and  whose  liabilities 
have  not  been  assumed  by  another  party,  or  (2)  who  is  not  solvent. 
This  definition  is  not  intended  to  place  any  limit  on  the  Adminis- 
trator's authority  to  use  the  Fund  in  other  appropriate  cases, 
under  the  mixed  funding  provision. 

Paragraph  (c)(5)  establishes  within  the  Hazardous  Substances  Su- 
perfund  a  separate  account  to  be  known  as  the  ' 'Contingency 
Cleanup  Account".  Whenever  the  Administrator  determines  that  to 
do  so  would  encourage  and  facilitate  a  negotiated  private  party 
cleanup  and  section  122  settlement,  the  Administrator  is  author- 
ized to  require  parties  whose  liability  is  limited  under  subsection  (c) 
to  pay  premiums  for  future  liability  related  to  conditions  not 
known  at  the  time  of  the  section  122  agreement.  The  amount  of 
premiums  paid  are  to  be  deposited  in  the  Contingency  Cleanup  Ac- 
count. The  Administrator  may  use  the  amounts  placed  in  the  Ac- 
count only  to  carry  out  future  remedial  action  under  section  122 
with  respect  to  any  facilities  which  are  subject  to  limitations  of  li- 
ability under  subsection  (c). 

Paragraph  (c)(6)  provides  that,  if  the  parties  to  a  section  122  set- 
tlement agreement  agree  to  destroy,  eliminate,  or  permanently  im- 
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mobilize  the  hazardous  constituents  of  the  hazardous  substances 
subject  to  such  agreement,  the  Administrator  shall  provide  a  per- 
manent and  total  release  from  liability  with  respect  to  such  release 
for  conditions  known  at  the  time  of  the  agreement. 

Paragraph  (c)(7)  makes  clear  the  Committee's  intent  that  any 
limitation  of  liability  provided  to  a  party  under  subsection  (c)  in  a 
section  122  settlement  agreement  shall  be  subject  to  the  satisfac- 
tory performance  by  such  party  of  its  obligations  under  such  agree- 
ment. 

Subsection  (d)  of  section  122  provides  that,  if  an  agreement  has 
been  entered  into  under  section  122,  the  Administrator  may  take 
any  action  under  section  106  of  CERCLA  against  any  person  who  is 
not  a  party  to  the  agreement  after  the  period  for  submitting  under 
subparagraph  (e)(2)(B)  of  section  122  a  proposal  with  respect  to  the 
agreement  has  expired.  Subsection  (d)  further  provides  that  noth- 
ing in  section  122  shall  be  construed  to  affect  either  (1)  the  liability 
of  any  person  under  section  106  or  107  of  CERCLA  with  respect  to 
any  costs  or  damages  which  are  not  included  in  the  agreement,  or 
(2)  the  authority  of  the  Administrator  to  manintan  an  action  under 
section  106  or  107  against  any  person  who  is  not  a  party  to  the 
agreement.  This  subsection  is  intended  to  preserve  all  rights  exist- 
ing under  the  amended  CERCLA  of  all  parties  to  a  section  122  set- 
tlement agreement  to  seek  contribution  or  indemnification  from 
any  potentially  liable  nonsettling  party  for  cleanup  costs  agreed  to 
in  the  settlement.  Thus,  the  subsection  preserves  the  Administra- 
tor's right,  which  the  Committee  intended  to  be  aggressively  exer- 
cised, to  recover  Fund-financed  settlement  cleanup  costs — including 
any  orphan  shares — from  nonsettling  potentially  responsible  par- 
ties. The  subsection  also  makes  clear  that  no  section  122  agreement 
or  any  other  provision  of  section  122  shall  affect  any  person's  liabil- 
ity for  matters  not  covered  by  the  agreement. 

Subsection  (e)  of  section  122  establishes  procedural,  public  par- 
ticipation, and  enforcement  requirements  pertaining  to  section  122 
settlement  agreements. 

Subparagraph  (e)(1)(A)  provides  that,  whenever  a  section  122  the 
Administrator  enters  into  a  section  122  settlement  agreement  with 
any  potentially  responsible  party  with  respect  to  action  under  sec- 
tion 104(a)  or  106  of  CERCLA,  following  approval  of  the  agreement 
by  the  Attorney  General,  the  agreement  must  be  entered  in  the  ap- 
propriate United  States  district  court  as  a  consent  decree.  In  for- 
mulating the  terms  of  an  entering  the  consent  decree,  the  Adminis- 
trator may,  but  need  not,  make  any  finding  regarding  an  imminent 
and  substantial  endangerment  to  the  public  health  or  welfare  or 
the  environment.  It  is  intended  that  removal  actions  be  covered  by 
the  consent  decree  requirement  because  of  the  need  for  a  quick  re- 
sponse. 

Subparagraph  (e)(1)(B)  provides  that  the  entry  of  any  consent 
decree  under  subsection  (e)  shall  not  be  construed  to  be  an  ac- 
knowledgement by  the  parties  to  the  consent  decree  that  the  re- 
lease or  threatened  release  concerned  constitutes  an  imminent  and 
substantial  endangerment  to  the  public  health  or  the  environment. 

Subparagraph  (e)(1)(C)  provides  the  Administrator  with  specific 
discretionary  authority,  where  the  Administrator  chooses  to  exer- 
cise it,  to  fashion  a  section  122  consent  decree  so  that  (1)  the  enter- 
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ing  of  the  decree  and  compliance  with  it  or  with  any  determination 
or  agreement  made  pursuant  to  section  122  shall  not  be  considered 
an  admission  of  liability  for  any  purpose,  and  (2)  the  entering  of 
the  decree  and  compliance  with  it  and  any  section  122  determina- 
tion or  agreement  shall  not  be  admissible  in  any  judicial  or  admin- 
istrative proceeding. 

Subparagraph  (e)(1)(C)  provides  the  Administrator  with  specific 
discretionary  authority,  where  the  Administrator  chooses  to  exer- 
cise it,  to  fashion  a  section  122  consent  decree  so  that  (1)  the  enter- 
ing of  the  decree  and  compliance  with  it  or  with  any  determination 
or  agreement  made  pursuant  to  section  122  shall  not  be  considered 
an  admission  of  liability  for  any  purpose,  and  (2)  the  entering  of 
the  decree  and  compliance  with  it  and  any  section  122  determina- 
tion or  agreement  shall  not  be  admissible  in  any  judicial  or  admin- 
istrative proceeding. 

Subparagraph  (e)(1)(D)  establishes  public  participation  require- 
ments pertaining  to  section  122  consent  decrees.  The  subparagraph 
codifies  current  Department  of  Justice  consent  decree  regulations. 
Except  as  described  below,  at  least  30  days  before  a  final  judgment 
is  entered  under  subparagraph  (e)(1)(A),  the  proposed  judgment 
must  be  filed  with  the  court.  The  Attorney  General  must  provide 
an  opportunity  to  persons  who  are  not  named  as  parties  to  the 
action  to  comment  on  the  proposed  judgment  before  its  entry  by 
the  court  as  a  final  judgment.  Also  before  the  entry  of  any  final 
judgment  by  the  court,  the  Attorney  General  must  consider,  and 
file  with  the  court,  any  written  comments,  views,  or  allegations  re- 
lating to  the  proposed  judgment.  The  Attorney  General  may  (1) 
withdraw  or  withhold  its  consent  to  the  proposed  judgment  if  the 
comments,  views,  and  allegations  concerning  the  judgment  disclose 
facts  or  considerations  which  indicate  that  the  proposed  judgment 
is  inappropriate,  improper,  or  inadequate,  or  (2)  oppose  an  attempt 
by  any  person  to  intervene  in  the  action.  Subparagraph  (e)(1)(D), 
however,  authorizes  the  Attorney  General  to  permit  an  exception 
to  the  subparagraph's  requirements  where  extraordinary  circum- 
stances require  a  period  snorter  than  30  days  or  a  procedure  other 
than  that  provided  in  the  subparagraph. 

Clause  (2)  of  subparagraph  (e)(1)(D)  provides  that,  whenever  the 
Administrator  enters  into  an  agreement  under  section  122  with 
any  potentially  responsible  party  with  respect  to  action  under  sub- 
section 104(b)  of  CERCLA,  the  Administrator  shall  issue  an  order 
setting  forth  the  obligations  of  the  party  or  parties.  The  United 
States  district  court  for  the  district  in  which  the  release  or  threat- 
ened release  occurs  may  enforce  the  order.  Any  party  to  a  section 
122  agreement  who  receives  such  an  order  and  who  fails  or  refuses 
to  comply  with  its  requirements  shall  be  liable  for  a  civil  penalty 
in  an  amount  not  to  exceed  $25,000  for  each  day  during  which  the 
failure  or  refusal  continues. 

This  clause  must  be  read  in  conjunction  with  the  last  sentence  of 
subsection  104(b)  of  the  Committee-reported  bill.  That  sentence  pro- 
hibits a  potentially  responsible  party  from  conducting  a  remedial 
investigation  or  feasibility  study  (RI/FS)  related  to  a  release  or 
threatened  release  for  which  the  potentially  responsible  party 
might  be  liable  under  section  107  of  CERCLA.  The  Committee  rec- 
ognizes that  the  Administrator  currently  allows  potentially  respon- 
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sible  parties  to  perform  RI/FS's  under  subsection  104(b)  of 
CERCLA.  The  Committee  is  also  aware  that,  in  the  version  of  H.R. 
2817  reported  by  the  Committee  on  Energy  and  Commerce,  refer- 
ences in  that  version  to  section  104(b)  of  CERCLA  contemplated 
that  potentially  responsible  parties  would  be  authorized  to  perform 
RI/RS's  pursuant  to  agreements  with  the  Administrator.  The  Com- 
mittee in  Public  Works  and  Transportation,  however,  determined 
that  RI/FS's  should  not  be  performed  by  potentially  responsible 
parties  and  therefore  included  in  subsection  104(b)  of  the  bill  the 
prohibition  against  the  performance  of  RI/FS's  by  such  parties. 
This  prohibition,  however,  does  not  preclude  potentially  responsible 
parties  from  performing  a  number  of  actions  under  section  104(b) 
of  CERCLA  short  of  a  full  remedial  investigation  and  feasibility 
study.  These  actions  may  include  a  wide  range  of  items  undertaken 
pursuant  to  an  agreement  with  EPA  relating  generally  to  assisting 
and  financing  the  RI/FS's  including  monitoring,  surveys,  testing, 
other  information  gathering,  and  other  matters  designed  to  facili- 
tate EPA's  activities  under  subsection  104(b).  The  Committee  recog- 
nizes the  authority  of  EPA  to  contract  with  potentially  responsible 
parties  for  these  actions  under  subsection  104(b)  in  new  subsection 
113(i),  relating  to  review  of  the  Administrator's  selection  of  a 
remedy,  and  in  paragraphs  122(f)(2)(B)  and  122(f)(3).  The  language 
of  clause  (2)  and  subsection  104(b)  of  the  bill,  read  together,  make  it 
clear  that,  while  potentially  responsible  parties  are  prohibited  from 
conducting  RI/FS's,  they  may  provide  to  the  party  conducting  the 
RI/FS  relevant  information  derived  from  monitoring,  surveys,  test- 
ing, and  the  like  described  in  section  104(b)  of  CERCLA.  Under 
clause  (2),  whenever  a  potentially  responsible  party  provides  such 
information,  it  must  be  in  accordance  with  the  order  described  in 
clause  (2). 

Subsection  (f)  of  section  122  establishes  special  procedures  re- 
garding the  provision  of  information  and  time  periods  for  negotia- 
tion relative  to  section  122  settlement  agreements. 

Paragraph  (f)(1)  provides  that,  whenever  the  administrator  deter- 
mines that  a  period  of  negotiation  under  subsection  (f)  would  facili- 
tate a  section  122  settlement  with  potentially  responsible  parties 
for  taking  action  under  subsection  104(b)  of  CERCLA  or  under  sec- 
tion 106  of  CERCLA,  the  Administrator  must  so  notify  all  known 
potentially  responsible  parties  and  provide  them  with  information 
concerning;  (1)  the  identify  of  other  notice  recipients;  (2)  the 
volume  and  nature  of  hazardous  substances  at  the  facility;  to  the 
extent  that  information  is  available;  and  (3)  a  ranking  by  volume  of 
the  substances  at  the  facility,  to  the  extent  that  information  is 
available.  The  Administrator  shall  make  this  information  available 
in  advance  of  notice  under  paragraph  (f)(1)  upon  the  request  of  a 
potentially  responsible  party  in  accordance  with  procedures  provid- 
ed by  the  Administrator.  The  provisions  of  subsection  104(e)  of 
CERCLA  regarding  protection  of  confidential  information  apply  to 
information  provided  under  this  paragraph. 

Paragraph  (f)(2)  provides  that,  except  as  provided  in  subsection 
(f),  the  Administrator  may  not:  (1)  commence  action  under  subsec- 
tion 104(a)  of  CERCLA  or  take  any  action  under  section  106  of 
CERCLA  for  120  days  after  providing  notice  and  information  under 
subsection  (f)  with  respect  to  such  section,  and  (2)  commence  under 
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section  104(b)  of  CERCLA  for  90  days  after  providing  notice  and  in- 
formation under  this  subsection  with  respect  to  such  RI/FS.  Per- 
sons receiving  notice  and  information  under  paragraph  (f)(1)  with 
respect  to  action  under  section  106  shall  have  60  days  from  the 
date  of  receipt  of  notice  to  make  a  proposal  to  the  Administrator 
for  undertaking  or  financing  the  action  under  section  106.  Persons 
receiving  notice  and  information  under  paragraph  (f)(1)  with  re- 
spect to  an  RI/FS  under  subsection  104(b)  shall  have  60  days  from 
the  date  of  receipt  of  such  notice  to  make  a  proposal  to  the  Admin- 
istrator for  undertaking — in  the  sense  of  participating  in  or  contri- 
bution information  for — or  financing  the  RI/FS.  If  an  additional 
potentially  responsible  party  is  identified  during  the  negotiation 
period  of  after  a  section  122  settlement  agreement  has  been  en- 
tered into  concerning  a  release  or  threatened  release,  the  Adminis- 
trator may  bring  the  additonal  party  into  the  negotiation  or  enter 
into  a  separate  agreement  with  the  additional  party. 

Paragraph  (f)(3)  provides  that,  if  the  Administrator  determines 
that  a  good-faith  proposal  for  undertaking  of  financing  action 
under  section  106  of  CERCLA  has  not  been  submitted  within  60 
days  of  the  provision  of  notice  pursuant  to  subsection  (f),  the  Ad- 
ministrator may  thereafter  commence  action  under  subsection 
104(a)  or  take  an  action  against  any  person  under  section  106  of 
CERCLA.  If  the  Administrator  determines  that  a  good  faith  propos- 
al for  undertaking — in  the  sense  of  participating  in  or  contributing 
information  to — or  financing  an  RI/FS  under  subsection  104(b)  has 
not  been  submitted  within  60  days  of  the  provision  of  notice  pursu- 
ant to  subsection  (f),  the  Administrator  may  thereafter  commence 
the  RI/FS  under  subsection  104(b)  of  CERCLA. 

Paragraph  (f)(4)  provides  that  nothing  in  subsection  (f)  shall  limit 
the  Administrator's  authority  to  undertake  response  action  regard- 
ing a  significant  threat  to  public  health  within  the  negotiation 
period  established  by  the  subsection. 

Subsection  (g)  of  section  122  authorizes  the  Administrator  to 
reach  a  final  settlement  with  and  grant  releases  of  liability  to  de 
minimis  contributors,  even  with  respect  to  conditions  unknown  at 
the  time  of  settlement.  The  subsection  provides  that,  notwithstand- 
ing any  other  provision  of  section  122,  in  an  administrative  or  civil 
action  under  section  106  or  section  107  of  CERCLA,  the  Adminis- 
trator shall,  in  appropriate  cases,  reach  a  final  settlement  with, 
and  grant  a  release  from  liability  to,  any  potentially  responsible 
party  in  such  an  action  where  the  settlement  does  not  involve  a 
substantial  portion  of  the  response  costs  at  the  facility  concerned  if 
both  of  the  following  are  minimal  in  comparison  to  other  hazard- 
ous substances  at  the  facility:  (1)  the  amount  of  the  hazardous  sub- 
stances contributed  by  that  party  to  the  facility,  and  (2)  the  toxic  or 
other  hazardous  effects  of  the  substances  contributed  by  that  party 
to  the  facility.  The  Administrator  is  required  to  reach  any  such  set- 
tlement and  grant  any  such  release  from  liability  as  soon  as  possi- 
ble after  the  Administrator  has  available  the  information  neces- 
sary to  reach  such  a  settlement  and  grant  such  a  release  from  li- 
ability. Subsection  (g)  of  section  122  also  provides  that  nothing  in 
subsection  (g)  is  to  be  construed  to  affect  the  authority  of  the  Ad- 
ministrator to  reach  settlements  with  other  potentially  responsible 
parties  under  CERCLA. 
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Subsection  (g)'s  authority  to  enter  into  de  minimis  settlements  is 
intended  to  extend  to  any  potentially  responsible  person  whose  au- 
thority to  enter  into  de  minimis  final  settlements  and  grant  re- 
leases from  liability  to  eligible  potentially  responsbile  persons. 

Subsection  (h)  of  section  122  defines  the  term  "potentially  re- 
sponsible party"  for  purposes  of  section  122  to  mean,  with  respect 
to  any  release  or  threatened  release,  a  person  against  whom  an 
action  could  be  brought  under  section  106  of  CERCLA  with  respect 
to  such  release  or  a  person  who  would  be  liable  under  section  107 
of  CERCLA  if  responsible  costs  were  incurred  by  the  Administrator 
with  respect  to  such  release  or  threatened  release. 

SECTION  123 — PUBLIC  PARTICIPATION 

CERCLA  currently  contains  few  requirements  for  public  partici- 
pation in  decision-making,  and  what  requirements  there  are  occur, 
indirectly,  as  the  result  of  rulemaking  proceedings  mandated  pur- 
suant to  eleven  provisions  in  the  Act. 

While  existing  EPA  policy — expressed  in  program  guidance  and 
the  National  Contingency  Plan — does  provide  opportunity  for  cer- 
tain community  involvement,  more  is  necessary  to  continue  to  re- 
store and  improve  the  effectiveness  of  the  Superfund  program. 

The  Committee  is  convinced  that  public  confidence  in  the  Super- 
fund  program  is  vital  to  the  program's  success.  Without  a  high 
level  of  public  confidence,  no  matter  how  well  designed  the  pro- 
gram is  in  theory  and  no  matter  how  technically  perfect  the  basic 
statute  and  implementing  regulations  are,  the  Superfund  program 
will  not  achieve  its  goals. 

The  Committee  believes  that  increased  public  participation  will 
in  the  short  term  add  procedural  steps  to  the  decision-making  proc- 
ess, but  in  the  long  term  will  expedite  cleanup  progress  and  in- 
crease public  understanding  of  and  support  for  remedial  actions 
undertaken  at  Superfund  sites. 

New  section  123  is  being  added  to  CERCLA  to  strengthen  and 
formalize  the  public  participation  requirements  of  the  Act. 

Subsection  (a)  requires  notification  of  the  public  and  provision  of 
an  opportunity  for  public  comment  on  proposed  remedial  actions  to 
be  undertaken  pursuant  to  CERCLA.  Before  any  CERCLA  remedial 
action  plan  pertaining  to  a  site  can  be  adopted,  either  the  Adminis- 
trator or  the  state  must  (1)  publish  a  notice  and  brief  analysis  of 
the  proposed  plan  sufficient  to  provide  a  reasonable  explanation  of 
the  plan,  (2)  make  the  proposed  plan  available  to  the  public,  (3)  pro- 
vide a  reasonable  opportunity  for  submission  of  written  and  oral 
comments  on  the  plan,  and  (4)  provide  a  reasonable  opportunity  for 
a  public  meeting  at  or  near  the  facility  to  which  the  plan  pertains. 
Any  opportunity  for  public  comment  and  any  opportunity  for  a 
public  meeting  must  be  structured  so  as  to  cover  the  proposed  plan 
as  well  as  any  waivers  relating  to  cleanup  standards  being  consid- 
ered or  proposed  under  section  121  of  H.R.  2817.  In  addition,  sub- 
section (a)  requires  the  Administrator  to  keep  a  transcript  of  any 
public  meeting  held  pursuant  to  the  subsection  and  to  make  the 
transcript  available  to  the  public. 

Subsection  (b)  requires  that,  before  any  remedial  action  com- 
mences, notice  of  the  final  remedial  action  plan  adopted  must  be 
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published  and  the  adopted  final  plan  must  be  made  available  to  the 
pulbic.  The  subsection  requires  that  the  final  plan  must  be  accom- 
plished by  a  discussion  of  any  significant  changes  in  the  proposed 
plan  and  the  reasons  for  such  changes.  Additionally,  the  final  plan 
must  be  accompanied  by  a  response  to  each  of  the  significant  com- 
ments, criticisms,  and  new  data  submitted  under  subsection  (a). 

Subsection  (c)  requires  the  Administrator  to  fully  explain  to  the 
public  any  significant  differences  between  decisions  reached  in  the 
final  remedial  action  plan  and  actions  taken  after  the  plan  has 
been  adopted.  The  Administrator  must  publish  a  full  explanation 
of  any  significant  differences  and  the  reasons  for  those  differences 
whenever  the  remedial  action  undertaken,  any  section  106  enforce- 
ment action  undertaken,  or  any  section  106  settlement  or  consent 
decree  entered  into  with  respect  to  the  facility  differs  in  any  signif- 
icant respect  from  the  adopted  final  remedial  action  plan  pertain- 
ing to  that  facility. 

Subsection  (d)  provides  that,  when  used  in  section  123,  the  term 
"publish"  requires,  at  a  minimum,  publication  in  a  major  local 
newspaper  of  general  criculation.  The  Committee  intends  the  term 
to  require  publication  such  that,  after  reasonable  effort,  as  many 
people  as  practicable  who  may  be  affected  by  or  have  an  interest  in 
the  final  remedial  action  plan  can  be  expected  to  have  been  noti- 
fied. 

Subsection  (e)  is  intended  to  assist  the  public  in  acquiring,  under- 
standing and  evaluating — from  a  technical  perspective — informa- 
tion published  pursuant  to  section  123.  The  subsection  authorizes 
the  Administrator  to  make  technical  assistance  grants  to  any 
group  of  individuals  potentially  affected  by  a  release  or  threatened 
release  for  the  purpose  of  enabling  the  recipient  group  to  be  techni- 
cally assisted  in  reviewing  and  assessing  data  and  information  pre- 
pared by  the  Administrator  with  respect  to  the  facility  potentially 
affecting  the  group  and  required  to  be  published  pursuant  to  rules 
promulgated  by  the  Administrator  under  this  subsection.  The 
amount  of  any  grant  under  this  subsection  may  not  exceed  $25,000 
for  a  single  grant  recipient.  However,  the  Administrator  may  waive 
this  limitation  wherever  necessary  to  carry  out  the  purposes  of  the 
subsection.  Each  grant  recipient  must,  as  a  condition  of  the  grant, 
contribute  at  least  20  percent  of  the  total  of  costs  of  the  expert 
advice  and  technical  assistance  for  which  the  grant  is  made.  As 
with  the  $25,000  limitation,  the  Administrator  may  waive  the  20 
percent  contribution  requirement  if  the  grant  recipient  demon- 
strates financial  need  and  the  waiver  is  necessary  to  facilitate 
public  participation  in  the  selection  of  remedial  action  at  the  facili- 
ty. Not  more  than  one  grant  may  be  made  under  subsection  (e) 
with  respect  to  a  single  facility,  but  the  grant  may  be  renewed  to 
facilitate  public  participation  at  all  stages  of  remedial  action. 

SECTION  124— RESPONSE  ACTION  CONTRACTORS 

Section  124  of  the  bill  adds  a  new  section  124  to  CERCLA  relat- 
ing to  response  action  contractors.  Subsection  (a)  of  new  section  124 
provides  that  a  person  who  is  a  response  action  contractor  with  re- 
spect to  any  release  or  threatened  release  of  a  hazardous  substance 
or  pollutant  or  contaminant  from  a  facility  shall  not  be  liable 
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under  CERCLA,  under  any  other  Federal  law,  under  the  law  of  any 
state  or  political  subdivision,  or  under  common  law  to  any  person 
for  injuries,  costs,  damages,  expenses  or  other  liability  which  re- 
sults from  the  release  or  threatened  release  of  the  hazardous  sub- 
stance or  pollutant  or  contaminant.  When  a  state  is  providing  a  re- 
sponse action  and  is  not  doing  so  under  a  response  action  contract 
with  EPA  with  respect  to  a  release  or  a  threatened  release  of  a 
hazardous  substance  or  pollutant  or  contaminant  from  a  facility 
which  the  state  does  not  own  or  operate,  the  state  is  not  liable 
under  CERCLA  with  respect  to  the  release  or  threatened  release. 
These  provisions  regarding  liability  of  response  action  contractors 
and  states  providing  response  actions  do  not  apply  in  the  case  of  a 
release  that  is  caused  by  conduct  of  the  response  action  contractor 
or  state  which  is  negligent  or  grossly  negligent  or  which  constitutes 
intentional  misconduct. 

Any  person  retained  or  hired  by  a  response  action  contractor  or 
by  a  state  with  respect  to  release  or  threatened  release  to  provide 
any  services  relating  to  a  response  action  shall  have  the  same  ex- 
emption from  liability  provided  to  the  response  action  contractor  or 
state  as  the  case  may  be.  Nothing  in  this  section  is  to  affect  the 
liability  of  any  person  under  any  express  or  implied  warranty 
under  Federal,  state  or  common  law.  This  is  designed  to  insure,  for 
example,  that  a  manufacturer's  warranty  covering  equipment  em- 
ployed by  a  response  action  contractor  or  a  state  remains  in  effect. 

New  subsection  (b)  provides  that  nothing  in  this  section  shall 
affect  the  liability  of  any  person,  other  than  a  response  action  con- 
tractor or  a  State,  under  CERCLA  or  under  any  other  authority  of 
Federal  or  state  law.  Also,  nothing  in  this  subsection  affects  the 
plaintiffs  burden  of  establishing  liability  under  Title  I  of  CERCLA. 

New  subsection  (c)  provides  that  the  Administrator  of  EPA  may 
agree  to  hold  harmless  and  indemnify  any  response  action  contrac- 
tor against  any  liability  arising  out  of  the  contractor's  performance 
in  carrying  out  response  action  activities  under  a  response  action 
contract  to  the  extent  that  the  liability  exceeds  or  is  not  covered  by 
insurance  made  available  at  a  fair  and  reasonable  price  to  the  con- 
tractor, and  the  liability  is  not  caused  by  conduct  of  the  contractor 
which  is  grossly  negligent  or  which  constitutes  intentional  miscon- 
duct. 

New  subsection  (d)  provides  that  the  exemption  from  liability 
and  the  authority  of  the  Administrator  to  offer  indemnification 
does  not  apply  to  any  person  covered  by  the  provisions  of  para- 
graphs (1)  through  (4)  of  subsection  107(a)  with  respect  to  the  re- 
lease or  threatened  release  concerned  if  that  person  would  be  cov- 
ered by  the  provisions  of  section  107  even  if  the  person  had  not  car- 
ried out  any  act  to  provide  any  response  action  under  the  Act. 

New  subsection  (e)  provides  that  nothing  in  section  124  shall 
affect  the  liability  under  Title  I  of  CERCLA,  or  any  other  Federal 
or  state  law,  of  any  person  other  than  a  response  action  contractor. 

New  subsection  (f)  defines  the  terms  response  action  contract  and 
response  action  contractor. 

For  the  purposes  of  this  section  the  term  "response  action  con- 
tract" is  defined  as  meaning  any  written  contract  or  agreement  en- 
tered into  by  a  response  action  contractor  with  the  Administrator, 
any  other  Federal  agency,  a  state  or  political  subdivision  which  has 
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entered  into  a  contract  or  cooperative  agreement  with  the  Adminis- 
trator or  any  potentially  responsible  party,  to  provide  any  response 
action  under  the  act  with  respect  to  any  release  or  threatened  re- 
lease of  a  hazardous  substance  or  pollutant  or  contaminant  from  a 
facility,  or  to  provide  any  evaluation  planning,  engineering  survey- 
ing and  mapping,  design,  construction,  equipment,  or  any  ancillary 
services  thereto  for  the  facility.  The  term  "response  action  contrac- 
tor" is  defined  as  meaning  any  person  who  enters  into  a  response 
action  contract  with  respect  to  any  release  or  threatened  release  of 
a  hazardous  substance  or  pollutant  or  contaminant  from  a  facility 
and  is  carrying  out  that  contract,  and  any  person  who  is  retained 
or  hired  by  a  response  action  contractor  to  provide  any  services  re- 
lating to  a  response  action. 

New  subsection  (g)  provides  that  no  potential  offeror  of  a  bid  or 
proposal  for  a  contract,  subcontract,  or  cooperative  agreement  to  be 
performed  and  funded  under  CERCLA  shall  be  denied  the  opportu- 
nity to  compete  for  such  contracts.  Response  action  contractors  and 
subcontractors  for  program  management,  construction  manage- 
ment, architectural  and  engineering,  surveying  and  mapping  and 
related  services  are  to  be  selected  in  accordance  with  Title  9  of  the 
Federal  Property  and  Administrative  Services  Act  of  1949. 

Under  the  concept  of  strict,  joint  and  several  liability  which  is 
applied  to  hazardous  waste  sites,  any  response  action  contractor 
working  at  that  site  is  potentially  liable  for  all  removal  and  reme- 
dial costs  associated  with  a  release  or  threatened  release  of  a  haz- 
ardous substance  from  the  site.  This  is  so  even  though  the  contrac- 
tor is  following  the  requirements  set  forth  in  its  agreement  with 
the  Administrator,  another  Federal  agency,  a  state  or  political  sub- 
division or  a  potentially  responsible  party.  The  imposition  of  such 
liability  is  not  appropriate  in  these  cases,  and  for  that  reason,  sec- 
tion 124  exempts  response  action  contractors  from  liability.  Even 
with  such  an  exemption,  insurance  to  cover  liability  arising  out  of 
the  contractor's  performance  in  carrying  out  response  action  activi- 
ties where  the  liability  is  caused  by  negligence  of  the  contractor 
either  cannot  be  obtained  or  is  very  expensive.  New  section  124 
therefore  authorizes  the  Administrator  of  EPA  to  indemnify  re- 
sponse action  contractors.  This  authority  to  indemnify  does  not 
apply  to  liability  arising  from  conduct  of  the  contractor  which  is 
grossly  negligent  or  which  constitutes  intentional  misconduct.  In 
addition,  the  granting  of  indemnification  is  discretionary  with  the 
Administrator  and  may  apply  only  to  the  extent  that  the  liability 
exceeds  or  is  not  covered  by  insurance  made  available  at  a  fair  and 
reasonable  price  to  the  contractor. 

SECTION  125 — REIMBURSEMENT  TO  LOCAL  GOVERNMENTS 

This  section  adds  a  new  Section  125  to  CERCLA  providing  for  re- 
imbursement to  local  governments  for  expenses  incurred  in  carry- 
ing out  temporary  emergency  measures.  Subsection  (a)  of  new  sec- 
tion 125  provides  that  any  general  purpose  unit  of  local  govern- 
ment for  a  political  subdivision  which  is  affected  by  a  release  or  a 
threatened  release  may  apply  to  the  Administrator  for  reimburse- 
ment. New  subsection  125(b)  provides  that  the  Administrator  is  au- 
thorized to  reimburse  community  authorities  for  expenses  incurred 


2577 


69 

in  carrying  out  temporary  emergency  measures  necessary  to  pre- 
vent or  mitigate  injury  to  human  health  or  the  environment  associ- 
ated with  the  release  or  threatened  release  of  any  hazardous  sub- 
stance or  pollutant  or  contaminant.  These  measures  may  include, 
where  appropriate,  security  fencing  to  limit  access,  response  to 
fires  and  explosions,  and  other  measures  which  require  immediate 
response  at  the  local  level.  In  addition,  the  Administrator  is  au- 
thorized to  reimburse  local  communities  for  expenses  incurred  in 
carrying  out  emergency  measures  for  the  protection  of  public 
drinking  water  supplies  as  a  result  of  contamination  by  the  release 
of  any  hazardous  substance  of  pollutant  or  contaminant  into  exist- 
ing sources  of  public  drinking  water.  These  measures  may  include 
treatment  to  remove  contaminants  and  other  measures  which  re- 
quire immediate  response  at  the  local  level. 

New  subsection  (c)  provides  that  the  amount  of  any  reimburse- 
ment for  temporary  emergency  measures  other  than  those  relating 
to  protection  of  public  drinking  water,  may  not  exceed  $25,000  for  a 
single  response. 

New  subsection  (d)  provides  that  reimbursement  shall  be  in  ac- 
cordance with  rules  promulgated  by  the  Administrator  within  one 
year  after  the  date  of  enactment. 

SECTION  126 — LANDFILL  GAS  OPERATORS 

This  section  adds  a  new  Section  126  to  CERCLA.  The  purpose  of 
section  126  is  to  clarify  that,  in  order  to  encourage  persons  to  re- 
cover and  process  methane  and  similar  gases  from  landfills,  certain 
landfill  gas  operators  are  not  liable  under  CERCLA  or  certain  state 
laws  with  respect  to  qualifying  landfill  gas  operations. 

The  recovery  and  use  of  gas — principally  methane — created  by 
the  decomposition  of  materials  placed  in  landfills  are  important 
both  because  these  gases  in  a  free  state  are  dangerous,  and  because 
the  captured  gases  are  valuable  sources  of  energy.  The  biogas  mix- 
ture resulting  from  the  anaerobic  decomposition  of  landfill  waste 
can  migrate  long  distances  and  create  an  explosive  atmosphere  re- 
sulting in  personal  injury  or  property  damage.  The  commercial  re- 
covery of  this  gas  abates  this  risk  or  property  damage.  The  com- 
mercial recovery  of  this  gas  abates  this  risk.  It  can  also  provide  an 
energy  resource  estimated  by  some  to  be  able  to  grow  to  as  much 
as  200  billion  cubic  feet  of  valuable  gas  per  year  or  one  percent  of 
the  United  States  gas  consumption  by  the  year  2000. 

Landfill  gas  recovery  also  produces  significant  air  quality  bene- 
fits. Landfills  are  a  major  source  of  hydrocarbon  emissions.  When 
these  hydrocarbon  emissions  react  with  nitrous  oxides  under  sun- 
light, smog  is  formed.  Substantially  reducing  these  emissions  by  re- 
covering the  landfill  gas  substantially  reduces  the  smog  that  would 
otherwise  be  caused  by  the  gas. 

Despite  the  recognized  energy  potential  and  environmental  bene- 
fits, however,  there  are  only  about  forty  landfill  gas  recovery  facili- 
ties operating  in  the  United  States.  Companies  are  reluctant  to 
become  involved  in  the  landfill  recovery  business  because  a  meth- 
ane recovery  system  requires  the  installation  of  wells  and  pipes  at 
a  landfill  which  may  contain  ■ 'hazardous  substances"  under  CERL- 
CA's  broad  definition.  At  many  landfills,  the  only  viable  method 
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for  disposal  of  the  relatively  innocuous  aqueous  phase  of  conden- 
sate obtained  during  the  methane  recovery  operation  is  to  recircu- 
late it  back  to  the  landfill  from  which  it  came.  There  is  concern 
that  operators  of  methane  recovery  systems  may,  by  virtue  of  that 
fact  alone,  be  considered  to  be  owners  or  operators  of  CERCLA  fa- 
cilities, and  thereby  become  potentially  liable — under  strict,  joint 
and  several  liability  rules — for  all  environmental  harm  caused  by 
contaminants  placed  in  the  landfill  in  years  past  entirely  by  others. 
As  "deep  pockets,"  many  established  companies  fear  being  drawn 
into  complex  and  expensive  superfund  litigation  even  if  installation 
of  a  landfill  gas  collection  or  condensate  recirculation  system  is 
conducted  in  a  proper  and  environmentally  sound  manner. 

Given  the  environmental,  energy  and  other  public  policy  bene- 
fits, the  Committee  determined  that  it  is  appropriate  to  amend 
CERCLA  to  help  promote  the  increased  commercialization  of  land- 
fill gas  recovery. 

Subsection  (a)  of  Section  126  provides  that  a  landfill  gas  operator 
(except  one  who  is  negligent,  reckless,  or  whose  actions  constitute 
intentional  misconduct)  is  not  liable  (1)  in  an  action  under  Section 
106  or  107  of  CERCLA — including  an  action  for  contribution  or  in- 
demnification— for  any  amount  with  respect  to  a  release  or  threat- 
ened release  from  a  landfill  gas  operation  or  resulting  from  the  op- 
eration of  a  landfill  gas  operation  and  (2)  for  costs  of  cleanup,  re- 
moval, response  and  remedial  actions,  and  claims  for  natural  re- 
sources damages  under  the  laws  of  any  State  or  political  subdivi- 
sion which  impose  liability  or  requirements  with  respect  to  the  re- 
lease of  hazardous  substances  from  a  landfill  gas  operation. 

Subsection  (b)  provides  that  nothing  in  new  Section  126  affects 
the  liability  under  any  other  law  of  any  person  not  a  landfill  gas 
operator. 

Subsection  (c)  provides  that,  if  the  aqueous  or  hydrocarbon  phase 
of  the  condensate  or  any  other  waste  material  removed  from  gas 
recovered  from  a  landfill  meets  any  of  the  characteristics  identified 
under  Section  3001  of  the  Solid  Waste  Disposal  Act,  then  that  con- 
densate phase  or  other  waste  material  shall  be  deemed  a  hazardous 
waste  and  regulated  under  subtitle  C  of  the  Solid  Waste  Disposal 
Act.  Except  in  this  instance,  a  landfill  gas  operation  shall  not  be 
deemed  to  be  management,  generation,  transportation,  treatment, 
storage,  or  disposal  of  any  hazardous  or  liquid  waste  within  the 
meaning  of  subtitle  C  of  the  Solid  Waste  Disposal  Act.  Subsection 
(c)  also  provides  that  condensate  removed  from  gas  recovered  by  a 
landfill  gas  operator  shall  not  be  returned  to  the  landfill  in  a  con- 
tainer, unless  the  condensate  is  treated  so  that  it  is  no  longer  a 
free  liquid. 

Subsection  (d)  provides  definitions  for  the  terms  ' 'landfill  gas  op- 
eration" and  "landfill  gas  operator".  The  term  "landfill  gas  oper- 
ation" means  the  installation  or  operation  of  a  system  solely  for 
the  recovery  or  processing  of  methane  from  a  landfill  (including, 
but  not  limited  to,  recirculation  to  the  landfill  of  condensate  con- 
sisting of  water  and  other  liquids  which  do  not  contain  hazardous 
substances  or  pollutants  or  contaminants  and  which  are  removed 
from  the  gas  recovered  from  the  landfill.  The  term  "landfilled  gas 
operator"  means  the  owner  or  operator  of  a  landfill  gas  operation. 
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As  discussed  above,  the  paramount  purpose  of  Section  126  is  to 
exempt  landfill  gas  operators  from  Federal  and  State-related  Su- 
perfund  liability  unless  they  are  negligent.  By  inserting  the  phrase 
"which  do  not  contain  hazardous  substances  or  pollutants  or  con- 
taminants' '  in  describing  the  recirculation  of  condensate  in  Subsec- 
tion (d)'s  definition  of  "landfill  gas  operation",  the  Committee  does 
not  intend  to  thwart  this  overriding  purpose.  Rather,  the  Commit- 
tee recognizes  that  the  water  and  other  liquids  removed  from  land- 
fill gas  and  recirculated  to  the  landfill  originated  in  the  landfill, 
and  therefore,  do  not  constitute  the  disposal  of  newly-derived 
waste.  Therefore,  where  the  prevailing  practice  and  standard  of 
care  of  the  industry  has  been  to  return  condensate  containing  lim- 
ited amounts  of  hazardous  substances,  pollutants,  or  contaminants, 
the  negligence  standard  would  still  control.  In  such  a  case,  the 
landfill  gas  operator  would  not  be  subject  to  Superfund  liability  so 
long  as  he  was  not  otherwise  negligent,  reckless,  or  quilty  of  inten- 
tional misconduct. 

In  -addition,  the  word  "solely"  was  added  to  the  definition  of 
"landfill  gas  operation"  so  that  others  would  not  install  landfill  re- 
covery equipment  merely  for  the  purpose  of  availing  themselves  of 
this  exemption.  It  should  be  clear,  however,  that  installation  of  re- 
covery wells  and  pipes  are  intented  to  be  included  in  the  definition 
of  "landfill  gas  operation",  and  therefore  entitled  to  the  protection 
provided  by  this  amendment. 

SECTION  127 — SECTION  3001  (b)  (3)(A)(i) — WASTE 

This  section  directs  the  Administrator  as  expeditiously  as  practi- 
cable to  revise  the  hazard  ranking  system  in  effect  under  the  Na- 
tional Contingency  Plan  with  respect  to  facilities  which  are  not  in- 
cluded or  proposed  for  inclusion  on  the  National  Priorities  List  and 
which  contain  substantial  volumes  of  waste  described  in  section 
3001(b)(3)(A)(i)  of  the  Solid  Waste  Disposal  Act  (fly  ash  waste, 
bottom  ash  waste,  sligh  waste,  and  flue  gas  emission  control  waste 
generated  primarily  from  the  combustion  of  coal  or  other  fossil 
fuels).  The  Administrator's  review  must  assure  appropriate  consid- 
eration of  each  of  the  following  site  specific  characteristics: 

The  quantity,  toxicity,  and  concentrations  of  hazardous  con- 
stituents which  are  present  in  the  waste  and  a  comparison 
with  other  wastes. 

The  extent  of  and  potential  for  release  of  the  hazardous  con- 
stituents into  the  environment. 

The  degree  of  risk  to  human  health  and  the  environment 
posed  by  these  constituents. 
Until  the  hazard  ranking  system  is  revised  as  required  by  this 
section  the  Administrator  may  not  include  on  the  National  Prior- 
ities List  any  facility  which  contains  substantial  volumes  of  waste 
described  in  the  referenced  secton  of  the  Solid  Waste  Disposal  Act 
on  the  basis  of  an  evaluation  made  principally  on  the  volume  of 
such  waste  and  not  on  the  concentrations  of  the  hazardous  con- 
stituents of  the  waste.  Nothing  in  this  section  is  to  be  construed  to 
effect  the  Administrator's  authority  to  include  any  such  facility  on 
the  National  Priorities  List  based  on  the  presence  of  other  sub- 
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stances  at  the  facility  or  to  exercise  any  other  authority  of  the  act 
with  respect  to  such  other  substances. 

SECTION  128 — WORKER  PROTECTION  STANDARDS 

Section  128  of  the  bill  adds  a  new  section  128  to  CERCLA  relat- 
ing to  worker  protection  standards.  The  Secretary  of  Labor  is  di- 
rected, pursuant  to  section  6  of  the  Occupational  Safety  and  Health 
Act  of  1970,  to  issue  within  one  year  after  the  date  of  enactment  of 
this  bill  standards  for  the  health  and  safety  protection  of  employ- 
ees including  employees  of  state  and  local  governments  engaged  in 
hazardous  waste  operations.  These  standards  must  include  as  a 
minimum  the  following  provisions: 

Requirements  for  a  formal  hazard  analysis  of  the  site  and 
development  of  a  site  specific  plan  for  worker  protection. 

Requirements  for  contractors  to  provide  initial  and  routine 
training  of  workers  before  the  workers  are  permitted  to  engage 
in  hazardous  waste  operations  which  would  expose  them  to 
toxic  substances. 

A  program  of  regular  medical  examinations,  monitoring  and 
surveillance  or  workers  engaged  in  hazardous  waste  operations 
which  would  expose  them  to  toxic  substances. 

Requirements  for  appropriate  personal  protective  equipment, 
clothing  and  respirators  for  work  in  hazardous  waste  oper- 
ations. 

Requirements  for  engineering  controls  concerning  the  use  of 
equipment  and  exposure  of  workers  engaged  in  hazardous 
waste  operations. 

Requirements  for  maximum  exposure  limitations  for  work- 
ers engaged  in  hazardous  waste  operations  including  necessary 
monitoring  and  assessment  procedures. 

A  program  to  inform  workers  engaged  in  hazardous  waste 
operations  of  the  nature  and  degree  of  toxic  exposure  likely  as 
a  result  of  the  hazardous  waste  operations. 

Requirements  for  the  handling,  transporting,  labelling  and 
disposing  of  hazardous  wastes. 
A  program  for  the  introduction  of  new  equipment  or  technologies 
that  will  maintain  worker  protection. 
Procedures  for  decontamination. 

Requirements  for  emergency  response  and  protection  of 
workers  engaged  in  hazardous  waste  operations. 
The  training  standards  issued  under  this  section  must  require 
that  general  site  workers  such  as  equipment  operators,  general  la- 
borers and  other  supervised  personnel  receive  a  minimum  of  40 
hours  of  initial  instruction  off  the  site  and  a  minimum  of  three 
days  of  actual  field  experience  under  the  direct  supervision  of  a 
trained,  experienced  supervisor.  The  training  standards  must  also 
require  that  supervisors  directly  responsible  for  the  hazardous 
waste  operations  receive  the  same  training  as  general  site  workers. 
The  training  standards  are  to  also  contain  provisions  for  certifica- 
tion of  general  site  workers  and  supervisors  receiving  the  specified 
training  and  shall  prohibit  any  person  who  had  not  received  the  re- 
quired training  from  engaging  in  hazardous  waste  operations. 
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The  Secretary  of  Labor  is  directed  to  issue  interim  final  rules 
under  this  section  within  60  days  after  the  date  of  enactment. 
These  rules  must  provide  no  less  protection  for  workers  employed 
by  contractors  and  emergency  response  workers  than  the  protec- 
tions contained  in  the  Environmental  Protection  Agency  Manual 
(1981)  "Health  and  Safety  Requirements  for  Employees  Engaged  in 
Field  Activities"  and  existing  standards  under  the  Occupational 
Safety  and  Health  Act. 

The  National  Institute  of  Occupational  Safety  and  Health  is  au- 
thorized to  make  grants  for  the  training  and  education  of  workers 
who  are  or  may  be  engaged  in  activities  related  to  hazardous  waste 
removal.  The  grants  are  to  be  awarded  to  non-profit  organizations 
which  demonstrate  experience  in  implementing  and  operating 
worker  health  and  safety  training  and  education  programs. 

Title  II — Miscellaneous  Provisions 

SECTION  201— POST  CLOSURE 

Triis  section  repeals  sections  107(k)  and  lll(j)  of  CERCLA.  Sec- 
tion 107(k)  provides  that  the  liability  for  the  owner  or  operator  of  a 
hazardous  waste  disposal  facility  which  has  received  a  permit 
under  the  Solid  Waste  Disposal  Act  shall  be  transferred  to  and  as- 
sumed by  the  Post-Closure  Liability  Fund.  For  this  provision  to 
apply  the  facility  must  have  been  closed  in  accordance  with  regula- 
tions and  conditions  of  permits  under  the  Solid  Waste  Disposal  Act, 
and  the  surrounding  area  must  have  been  monitored  as  required 
by  those  regulations  and  permit  conditions  for  a  period  not  to 
exceed  five  years  after  closure,  to  demonstrate  that  there  is  no  sub- 
stantial likelihood  that  any  migration  off-site  or  release  from  con- 
finement of  any  hazardous  substance  will  occur.  Section  lll(j)  of 
CERCLA  provides  the  authority  for  the  President  to  use  the  money 
in  the  Post-Closure  Liability  Fund,  with  respect  to  a  hazardous 
waste  disposal  facility  for  which  liability  has  transferred  to  the 
Fund,  for  the  purposes  of  payment  of  any  necessary  response  costs. 

The  post-closure  provisions  are  repealed  for  two  reasons.  One  is 
that  very  little  is  collected  in  the  way  of  revenues  to  deposit  in  the 
Post-Closure  Liability  Fund.  The  second  and  more  important 
reason  is  that  the  transfer  of  the  liability  of  an  operator  or  owner 
of  a  hazardous  waste  disposal  facility  to  the  Fund  if  that  facility 
has  performed  as  required  for  five  years  encourages  the  design  of 
facilities  which  would  only  be  effective  for  a  limited  number  of 
years.  In  addition,  while  the  owner  or  operator  of  such  facility 
would  be  excused  from  any  liability,  those  who  had  disposed  of 
wastes  at  the  facility  would  be  jointly,  strictly  and  severally  liable 
for  any  release  or  threatened  release  of  hazardous  substances  from 
that  facility,  resulting  in  inequitable  treatment  of  these  persons. 

Subsection  (b)  of  section  201  authorizes  the  Administrator  of  the 
Environmental  Protection  Agency  to  conduct  a  study  of  options  for 
a  program  for  the  management  of  the  liabilities  associated  with 
hazardous  waste  disposal  sites  after  their  closure. 

Subsection  (c)  provides  that  this  program  is  to  be  designed  to 
assure  each  of  the  following: 
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Incentives  are  created  and  maintained  for  the  safe  manage- 
ment and  disposal  of  hazardous  wastes  so  as  to  assure  protec- 
tion of  human  health  and  the  environment. 

Members  of  the  public  will  have  reasonable  confidence  that 
hazardous  wastes  will  be  managed  and  disposed  of  safely,  and 
that  resources  will  be  available  to  address  any  problem  that 
may  arise  from  the  release  or  off-site  migration  of  hazardous 
wastes  and  to  cover  long  term  maintenance  costs. 

Persons  who  are  or  seek  to  become  owners  and  operators  of 
hazardous  waste  disposal  facilities  will  be  able  to  manage  their 
potential  future  liabilities  and  to  attract  the  investment  cap- 
ital necessary  to  build,  operate  and  close  these  facilities  in  a 
manner  which  assures  protection  of  public  health  and  the  envi- 
ronment. 
Subsection  (e)  provides  that  In  the  conduct  of  this  study,  the  Ad- 
ministrator is  to  consult  with  the  Secretary  of  Commerce,  the  Sec- 
retary of  the  Treasury  and  the  heads  of  other  appropriate  Federal 
agencies. 

Subsection  (e)  provides  that  in  conducting  the  study,  the  Admin- 
istrator is  to  consider  all  options  which  may  serve  the  purposes  of 
the  program  elements  referred  to  in  subsection  (c),  including  each 
of  the  following: 

Closure  requirements  and  financial  responsibility  require- 
ments. 
Private  insurance. 

Insurance  provided  by  the  Federal  government. 
Co-insurance,  re-insurance  or  pooled-risk  insurance  whether 
provided  by  the  private  sector  or  provided  or  assisted  by  the 
Federal  government. 

Re-institution  of  and  modifications  to  the  Post-Closure  Liabil- 
ity Trust  Fund. 

Creation  of  a  new  program  to  be  administered  by  a  new  or 
existing  Federal  agency  or  by  a  Federally-chartered  corpora- 
tion. 
Subsection  (f)  directs  the  Administrator  to  consider  options  for 
funding  any  program  under  this  section  and  shall  to  the  extent 
necessary  make  recommendations  to  the  appropriate  committees  of 
Congress  for  additional  authority  to  implement  the  program. 

SECTION  202 — NATURAL  RESOURCES  ASSESSMENT  REGULATIONS 

Section  301(c)(1)  of  CERCLA  directs  the  President,  acting  through 
Federal  officials  desigated  by  the  National  Contingency  Plan,  to 
study,  and  not  later  than  two  years  after  the  date  of  enactment  of 
CERCLA,  to  promulgate  regulations  for  the  assessment  of  damages 
for  injury  to,  destruction  of,  or  loss  of  natural  resources  resulting 
from  a  release  of  oil  or  a  hazardous  substance  for  the  purposes  of 
CERCLA  and  section  311  of  the  Federal  Water  Pollution  Control 
Act.  These  regulations  have  not  yet  been  issued.  Section  202  of  the 
bill  therefore  directs  that  these  regulations  be  promulgated  within 
six  months  after  the  date  of  enactment  of  the  Superfund  amend- 
ments of  1985. 
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SECTION  203 — TRANSPORTATION  OF  HAZARDOUS  MATERIALS 

Section  306  of  CERCLA  provides  that  each  hazardous  substance 
which  is  listed  or  designated  as  provided  in  CERCLA  shall  within 
ninety  days  after  the  date  of  enactment  of  CERCLA  or  at  the  time 
of  listing  or  designation,  whichever  is  later,  be  listed  as  a  hazard- 
ous material  under  the  Hazardous  Materials  Transportation  Act.  A 
common  or  contract  carrier  is  liable  under  other  law  in  lieu  of  sec- 
tion 107  of  CERCLA  for  damages  or  remedial  action  resulting  from 
the  release  of  a  hazardous  substance  during  the  course  of  transpor- 
tation which  commenced  prior  to  the  effective  date  of  the  listing  of 
the  substance  as  a  hazardous  material  under  the  Hazardous  Mate- 
rials Transportation  Act.  Section  203  of  the  bill  amends  section  306 
by  inserting  the  phrase  "and  regulated"  after  the  word  "listed" 
each  place  it  appears  in  subsections  (a)  and  (b)  of  section  306.  This 
section  fills  a  gap  that  has  developed  in  the  regulation  of  hazardous 
substances.  Currently,  there  is  no  requirement  that  a  shipper 
inform  a  transporter  that  a  commodity  being  tendered  for  trans- 
portation is  a  hazardous  substance  unless  that  substance  is  regulat- 
ed pursuant  to  the  Hazardous  Materials  Transportation  Act.  As  a 
result,  a  transporter  receiving  a  hazardous  substance  might  not 
take  precautions  that  would  be  taken  if  the  nature  of  the  shipment 
were  known.  If  a  spill  occurs,  the  transporter  might  be  liable  for 
damages  caused  by  the  spill  even  if  he  was  not  negligent  and  could 
have  avoided  the  damage  if  he  had  been  informed  of  the  nature  of 
the  substance  prior  to  the  accident. 

SECTION  204 — STATE  PROCEDURAL  REFORM 

This  section  amends  CERCLA  by  adding  a  new  section  309  relat- 
ing to  actions  under  state  law  for  damages  from  exposure  to  haz- 
ardous substances. 

Subsection  (a)  of  new  section  309  provides  for  a  uniform  Federal- 
ly-required commencement  date  from  which  state  statutes  of  limi- 
tations are  measured.  In  the  ease  of  any  action  brought  under  state 
law  for  personal  injury  or  property  damages  which  are  caused  or 
contributed  to  by  exposure  to  any  hazardous  substance  or  pollutant 
or  contaminant  released  into  the  environment  from  a  facility,  if 
the  applicable  limitations  period  for  the  action  as  specified  in  the 
state  statute  of  limitations  or  under  common  law  provides  a  com- 
mencement date  which  is  earlier  than  the  Federally-required  com- 
mencement date,  the  period  is  to  commence  at  the  Federally-re- 
quired commencement  date  in  lieu  of  the  date  specified  in  the  state 
statute. 

Subsection  (b)  provides  that  the  term  "Federally-required  com- 
mencement date"  is  defined  as  meaning  the  date  the  plaintiff  knew 
or  reasonably  should  have  known  that  the  personal  injury  referred 
to  was  caused  or  contributed  to  by  the  hazardous  substance  or  pol- 
lutant or  contaminant  concerned.  This  amendment  takes  affect 
with  respect  to  actions  brought  after  December  11,  1980. 

SECTION  205 — CONFORMING  AMENDMENT  TO  FUNDING  PROVISIONS 

This  section  contains  conforming  amendments  with  respect  to 
the  name  of  the  fund  (Hazardous  Substances  Superfund)  and  adds 
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a  cross-reference  which  states  that  amounts  in  the  Response  Trust 
Fund  shall  be  available  for  expenditure  only  as  provided  in  section 
111  of  this  Act. 

SECTION  206 — CLEANUP  OF  PETROLEUM  FROM  LEAKING  UNDERGROUND 

STORAGE  TANKS 

Section  206  amends  and  builds  upon  the  existing  regulatory  pro- 
gram for  underground  storage  tanks  established  pursuant  to  the 
Solid  Waste  Disposal  Act  Amendments  of  1984.  Pursuant  to  that 
Act,  EPA  s  authorized  to  promulgate  regulations  concerning  leak 
detection,  prevention,  and  correction  for  underground  storage 
tanks  containing  petroleum  or  a  limited  category  of  hazardous  sub- 
stances. Among  other  things,  section  206  expands  upon  that  pro- 
gram by  authorizing  EPA  to  take  corrective  actions  or  to  require 
the  owner  or  operator  of  a  tank  to  take  necessary  corrective  action 
with  respect  to  underground  storage  tanks  containing  petroleum 
where  there  is  an  existing  or  threatened  release. 

In  order  to  ensure  consistent  use  of  the  term  "petroleum",  sub- 
section (a)  amends  section  9001  to  include  a  definition  based  on  the 
existing  use  of  the  term  in  section  9001(2)  of  the  Solid  Waste  Dis- 
posal Act  (SWDA). 

Subsection  (b)  of  section  206  amends  section  9003  of  the  SWDA 
by  establishing  a  requirement  that  States  provide  an  inventory  of 
all  underground  storage  tanks  located  within  their  borders  and  an 
inventory  of  such  tanks  from  which  there  is  a  known  or  threatened 
release  of  petroleum.  In  developing  the  inventory,  the  State  is  to 
utilize  the  notification  procedures  and  forms  developed  pursuant  to 
section  9002  of  the  SWDA.  The  inventories  are  to  be  submitted  to 
the  Administrator  within  six  months  of  enactment  of  the  Super- 
fund  Amendments  of  1985. 

Subsection  (c)  of  the  section  206  amends  section  9003  of  the 
SWDA  by  adding  a  new  subsection  (i)  which  establishes  a  new  EPA 
response  program  for  petroleum.  Under  that  program,  before  the 
effective  date  of  corrective  action  regulations  called  for  under  para- 
graph 9003(c)(4)  of  the  SWDA,  the  Administrator  of  EPA  is  author- 
ized to  undertake  corrective  action  with  respect  to  any  release  of 
petroleum  into  the  environment  from  an  underground  storage  tank 
if  the  action  is  necessary  in  the  judgment  of  the  Administrator,  to 
protect  human  health  and  the  environment.  Alternatively,  the  Ad- 
ministrator is  empowered  to  require  the  owner  or  operator  of  the 
underground  storage  tank  to  undertake  corrective  action  with  re- 
spect to  any  release  unless  the  Administrator  finds  that  action  will 
not  be  carried  out  properly  by  the  tank  owner  or  operator. 

The  standard  to  be  applied  in  determining  the  level  of  control  re- 
quired for  corrective  actions  undertaken  or  required  is  that  level  of 
control  needed  to  protect  human  health  and  the  environment.  In 
selecting  an  appropriate  remedy,  the  Administrator  is  to  consider 
the  same  distinctions  which  are  required  to  be  considered  in  pro- 
mulgating release  detection,  prevention,  and  correction  regulations 
called  for  under  section  9003  of  the  SWDA.  When  the  Administra- 
tor undertakes  a  necessary  corrective  action,  the  costs  of  the  action 
are  to  be  paid  for  out  of  a  special  Superfund  Account  established 
under  subsection  (e)  of  Section  206.  The  Administrator  is  required 
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to  give  priority  in  undertaking  corrective  actions  to  cases  where 
the  Administrator  cannot  identify  a  solvent  owner  or  operator  of 
the  tank  who  will  undertake  appropriate  action. 

Following  the  effective  date  of  corective  action  regulations  under 
paragraph  9003  (c)(4)  of  the  SWDA,  all  corrective  actions  undertak- 
en or  required  by  the  Administrator  must  be  in  conformity  with 
EPA's  corrective  action  regulations.  After  the  effective  date  of 
those  regulations,  the  Administrator  is  authorized  to  undertake 
corrective  action  if  necessary  to  protect  human  health  and  the  en- 
vironment but  only  if  (1)  the  owner  or  operator  subject  to  the  cor- 
rective action  regulations  cannot  be  found  or  is  not  capable  of  car- 
rying out  necessary  corrective  action;  (2)  an  emergency  situation 
exists  which  requires  prompt  action  by  the  Administrator;  or  (3) 
the  owner  or  operator  fails  or  refuses  to  comply  with  the  Adminis- 
trator's corrective  action  order.  In  undertaking  or  requiring  correc- 
tive action,  the  Administrator  is  to  give  priority  to  releases  from 
underground  petroleum  storage  tanks  which  pose  the  greatest 
threat  to  human  health  and  the  environment. 

The  Administrator  is  authorized  to  use  the  existing  enforcement 
mechanisms  contained  in  section  9006  of  the  SWDA  to  insure  com- 
pliance with  the  corrective  action  requirements  called  for  in  the 
bill.  The  administrative  enforcement  mechanisms  of  section  9006 
are  also  made  applicable  with  respect  to  any  other  person  who  has 
assumed  financial  responsibility  for  an  underground  storage  tank 
but  only  in  accordance  with  the  terms  of  the  person's  financial  re- 
sponsibility agreement.  Corrective  actions  undertaken  by  the  Ad- 
ministrator may  include  provision  for  temporary  or  permanent  re- 
location of  residents,  for  alternative  water  supplies,  and  for  studies 
to  determine  the  health  effects  of  a  release. 

Whenever  corrective  action  costs  have  been  incurred  by  either 
the  Administrator  or  a  State  delegated  to  act  on  the  Administra- 
tor's behalf,  the  owner  or  operator  of  the  tank  involved  is  liable  to 
the  Administrator  or  the  State — as  the  case  may  be — for  those 
costs.  The  standard  of  liability  established  under  the  bill  for  recov- 
ery of  these  fund-financed  costs  is  the  same  standard  as  provided 
for  under  Section  311  of  the  Clean  Water  Act.  Section  311  of  the 
Clean  Water  Act  establishes  a  strict  liability  standard — one  that 
imposes  liability  without  a  showing  of  negligence  or  willfulness.  It 
has  also  been  interpreted  as  imposing  a  joint  and  several  standard 
of  liability — one  that  calls  for  each  responsible  party  to  share  li- 
ability equally  with  all  other  responsible  parties  and  for  each  party 
to  be  individually  liable  for  all  of  the  cost  of  cleanup.  Section  311 
does  allow  for  certain  defenses,  however,  and  those  defenses  would 
be  available  under  the  program  established  pursuant  to  section 
206. 

One  of  the  defenses  to  an  action  to  recover  costs  under  section 
311  of  the  CWA  is  that  a  leak  was  caused  solely  by  the  actions  of  a 
third  party.  Although  existing  case  law  speaks  of  the  defense  in 
terms  of  its  availability  to  owners,  it  is  the  intent  of  the  Committee 
that  the  defense  be  available  to  leaking  underground  petroleum 
tank  operators  as  well. 

Subsection  (c)  of  section  206  of  the  bill  also  provides  for  limita- 
tions of  liability  for  costs  of  corrective  actions  incurred  by  EPA  or  a 
delegated  State.  Six  different  interim  limits  of  liability  are  estab- 
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lished  per  corrective:  action  based  on  the  number  of  tanks  involved 
and  the  gross  assets  of  the  owner  or  operator.  The  limits  range 
from  one  million  dollars  for  a  person  who  operates  but  does  not 
own  a  facility  with  less  than  eight  tanks  (for  example,  a  typical 
service  station)  to  $50  million  where  the  owner  or  operator  has 
gross  assets  of  over  $10  billion.  The  interim  liability  limits  would 
not  apply  where  there  was  willful  misconduct  or  gross  negligence 
or  where  there  was  a  failure  or  refusal  to  provide  all  reasonable 
cooperation  and  assistance  requested  by  a  responsible  public  offi- 
cial in  connection  with  required  corrective  action  activities.  Fur- 
thermore, the  interim  liability  limits  do  not  in  any  way  affect  the 
liability  of  .any  person  under  authority  of  any  other  law  for  any 
other  costs  or  damages. 

Subsection  (c)  of  section  206  also  authorizes  the  Administrator  to 
establish  by  regulation  classes  or  categories  of  underground  storage 
tanks  and  set  limits  on  liability  for  these  classes  or  categories 
lower  than  the  limits  prescribed  in  the  bill.  The  factors  which  the 
Administrator  is  to  consider  in  establishing  different  classes  or  cat- 
egories of  tanks  or  different  limits  on  liability  include  (1)  the  size, 
type,  location,  storage,  and  handling  capacity  of  underground  stor- 
age tanks  in  the  class  or  category  and  the  volume  of  petroleum 
handled  by  such  tanks;  (2)  the  likelihood  of  release  and  the  poten- 
tial extent  of  damage  from  any  release  from  underground  storage 
tanks  in  the  class  or  category;  (3)  the  economic  impact  of  the  limits 
on  owners  and  operators  of  each  class,  particularly  relating  to  the 
small  business  segment  of  the  petroleum  marketing  industry;  (4) 
the  results  of  studies  and  actions  undertaken  in  accordance  with 
subsection  (g)  of  section  9003  of  the  SWDA;  and  (5)  such  other  fac- 
tors as  the  Administrator  deems  pertinent. 

Subsection  (c)  of  section  206  also  provides  in  subparagraph  (6)  (E) 
that  no  indemnification,  hold  harmless,  or  similar  agreement  or 
conveyance  will  be  effective  to  transfer  liability  under  the  subsec- 
tion from  the  owner  or  operator  of  any  underground  storage  tank 
or  from  any  person  who  may  be  liable  for  a  release  or  threat  of 
release  under  proposed  subsection  (1)  to  any  other  person.  Nothing 
in  the  subsection,  however,  would  bar  any  agreement  to  insure, 
hold  harmless,  or  indemnify  a  party  to  an  agreement  for  any  liabil- 
ity under  section  9003  of  the  SWDA.  Furthermore,  nothing  in  sub- 
section 9003(i)  would  bar  a  cause  of  action  that  an  owner  or  opera- 
tor or  any  person  subject  to  liability  under  section  9003,  or  a  guar- 
antor, has  or  would  have  against  any  person.  The  Committee  in- 
tends that  nothing  in  subparagraph  206(c)(6)(E)  or  anywhere  else  in 
the  bill  should  be  read  to  indicate  Committee  support  for  leases 
with  indemnity  clauses  which  mandate  that  service  station  dealers 
must  indemnify  their  suppliers  for  tank  leak  cleanups,  regardless 
of  who  was  actually  responsible  for  the  leak. 

Paragraph  (7)  of  subsection  206(c)  also  authorizes  delegation  of 
EPA's  responsibility  for  the  correction  action  program.  Delegation 
would  be  authorized  to  a  State  only  when  the  State  exercised  pri- 
mary enforcement  authority  under  the  SWDA  regulatory  program 
for  leaking  underground  tanks  and  only  where  the  Administrator 
determines  that  the  State  has  demonstrated  the  ability  to  exercise 
and  enforce  the  authorities  in  a  manner  substantially  equivalent  to 
the  Federal  program.  For  purposes  of  funding  corrective  actions 
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undertaken  by  a  State  which  has  taken  over  the  program,  the  Ad- 
ministrator is  authorized  to  make  grants  to  the  State  from  the  Pe- 
troleum Release  Account  of  the  Hazardous  Substances  Superfund. 
Such  grants  are  to  be  apportioned  among  the  States  applying  for 
grants  based  on  the  number  of  underground  petroleum  storage 
tanks  which  are  located  in  each  State,  and  the  number  of  tanks  lo- 
cated in  each  State  from  which  there  is  a  known  or  threatened  re- 
lease of  petroleum. 

Paragraph  206(c)(8)  authorizes  the  Administrator  to  undertake 
investigations,  monitoring,  surveys,  testing,  and  other  information 
gathering  to  the  extend  necessary  or  appropriate  to  identify  (1)  the 
existence  and  extent  of  any  release  or  threatened  release  of  petro- 
leum from  an  underground  storage  tank;  (2)  the  source  of  the  pe- 
troleum involved;  and  (3)  the  extent  of  danger  to  human  health 
and  the  environment.  In  addition,  the  Administrator  is  authorized 
to  undertake  planning,  legal,  fiscal,  economic,  engineering,  archi- 
tectural, and  other  studies  or  investigations  as  deemed  necessary  or 
appropriate  to  plan  and  direct  corrective  actions,  to  recover  costs, 
and  to  enforce  the  provisions  of  subsection  9003(i)  of  the  SWDA. 

Under  paragraph  (9)  of  section  206,  where  EPA  has  delegated  the 
responsibility  for  the  correction  action  program  to  a  State,  the  Ad- 
ministrator is  authorized  to  provide  technical  and  legal  assistance 
in  the  administration  and  enforcement  of  any  contract  or  subcon- 
tract for  corrective  actions  assisted  under  the  subsection  9003(i) 
and  to  intervene  in  any  civil  action  involving  the  enforcement  of 
such  contract  or  subcontract. 

Paragraph  (10)  of  section  206  provides  authority  for  information 
gathering  by  any  officer,  employee,  or  representative  of  a  State  to 
the  extent  necessary  to  ensure  an  effective  corrective  action  pro- 
gram. 

Under  paragraph  206(c)(ll),  any  records,  reports,  or  information 
obtained  are  required  to  be  made  available  to  the  public  unless  the 
information  is  confidential  and  entitled  to  protection  under  section 
1905  of  title  18  of  the  United  States  Code.  The  bill  also  calls  for 
compliance  with  Federal  health  and  safety  standards  established 
under  subsection  301(f)  of  CERCLA  by  contractors  and  subcontrac- 
tors engaged  in  corrective  actions.  Emergency  procurement  powers 
are  also  authorized. 

Section  206  also  adds  a  new  subsection  (j)  to  section  9003  of  the 
SWDA  which  would  require  EPA  to  issue  interim  corrective  action 
regulations  under  paragraph  (c)(4)  of  section  9003  of  the  SWDA 
within  12  months  of  enactment.  Paragraph  9003(c)(4)  calls  for  the 
Administrator  to  promulgate  final  corrective  action  regulations  no 
later  than  May  8,  1987,  relating  to  underground  petroleum  storage 
tanks.  Subsection  (j)  of  section  206  of  H.R.  2817  requires  that  inter- 
im regulations  be  in  place  within  one  year  of  enactment  of  the  bill. 

New  subsection  9003(j)  also  requires  that  the  Administrator  issue 
interim  financial  responsibility  regulations  within  one  year  of  the 
enactment  of  the  bill.  These  regulations  are  to  permit  each  owner 
or  operator  of  an  underground  storage  tank  to  assume  financial  re- 
sponsibility for  responding  to  any  release  or  threatened  release  of 
petroleum  from  a  tank.  The  regulations  must  also  permit  other 
persons  to  voluntarily  assume  financial  responsibility  for  any  tank 
or  to  provide  financial  responsibility  to  the  tank  owner  or  operator. 
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Whenever  any  person,  other  than  the  tank  owner  or  operator, 
agrees  to  assume  or  provide  such  financial  responsibility,  he  is  re- 
quired to  agree  to  be  subject  to  corrective  action  and  liability  re- 
quirements under  new  subsection  9003(i)  of  the  SWDA  in  accord- 
ance with  the  terms  of  the  financial  responsibility  agreement.  In- 
terim financial  responsibility  regulations  are  to  continue  in  effect 
for  an  underground  storage  tank  containing  petroleum  until  the  fi- 
nancial responsibility  regulations  under  subsection  (d)  of  section 
9003  take  effect  for  that  tank.  Final  financial  responsibility  regula- 
tions are  scheduled  to  take  effect  not  later  than  May  8,  1987.  Any 
person  who  knowingly  omits  material  information  or  makes  any 
false  or  misleading  material  statement  or  representation  in  any 
certificate  or  other  documentation  provided  as  a  demonstration  of 
compliance  under  new  subsection  9003(j)  shall,  upon  conviction,  be 
subject  to  imprisonment  for  not  to  exceed  two  years  or  fined  in  ac- 
cordance with  section  3623  (or  3572  if  applicable)  of  title  18  of  the 
United  States  Code. 

Subsection  (d)  of  section  206  of  the  bill  amends  paragraph 
9003(d)(2)  of  the  SWDA  to  give  the  Administrator  greater  discretion 
in  selecting  acceptable  methods  for  establishing  financial  responsi- 
bility than  currently  provided  for  under  the  1984  amendments  to 
the  SWDA.  In  addition  to  insurance,  guarantee,  surety  bond,  letter 
of  credit,  or  qualification  or  a  self-insurer — which  are  currently  au- 
thorized under  subsection  9003(d) — the  Administrator  is  authorized 
to  select  any  other  method  which  the  Administrator  considers  to  be 
satisfactory  for  purposes  of  demonstrating  adequate  financial  re- 
sponsibility. 

Subsection  (e)  of  section  206  provides  for  the  creation  of  a  special 
account  within  the  Hazardous  Substances  Superfund  which  would 
be  used  to  pay  for  the  corrective  action  programs  authorized  by  the 
section.  The  Separate  Account  is  to  consist  of  (1)  amounts  appropri- 
ated or  transferred  to  the  Separate  Account  under  the  Internal 
Revenue  Code  of  1954  as  provided  for  inspection  306  of  the  bill;  (2) 
amounts  credited  to  the  Separate  Account  form  interest  as  provid- 
ed for  under  paragraph  223(b)(2)  of  CERCLA;  and  (3)  amounts  re- 
covered from  responsible  parties  pursuant  to  the  liability  provi- 
sions established  under  new  subsection  9003(i)  of  the  SWDA. 
Amounts  in  the  Separate  Account  are  authorized  to  be  appropri- 
ated for  purposes  of  corrective  actions  undertaken  by  the  Adminis- 
trator pursuant  to  subsection  9003(i)  of  the  SWDA  and  for  purposes 
of  administration  and  enforcement  of  the  provisions  of  subsection 
9003(h).  The  amounts  are  to  be  available  only  for  those  purposes. 

Finally,  section  206  would  require  that  the  Administrator  of  EPA 
conduct  a  study  and  report  back  to  Congress  within  nine  months 
on  the  availability  of  pollution  liability  insurance,  leak  insurance, 
and  contamination  insurance  for  owners  and  operators  of  petrole- 
um storage  and  distribution  facilities. 

SECTION  207 — CITIZEN  SUITS 

Section  207  of  the  bill  adds  a  new  section  310  to  CERCLA  provid- 
ing for  citizens  suits. 

Subsection  (a)  of  this  new  section  provides  that  any  person  may 
commence  a  civil  action  on  his  own  behalf  in  three  circumstances. 
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The  first  is  a  suit  against  any  person,  including  the  United  States 
and  any  other  governmental  instrumentality  or  agency  to  the 
extent  permitted  by  the  eleventh  amendment  to  the  Constitution, 
who  is  alleged  to  be  in  violation  of  any  requirement  which  has 
become  effective  pursuant  to  CERCLA.  The  second  situation  is  a 
civil  action  against  any  person  as  defined  above  who  has  contribut- 
ed or  is  contributing  to  the  release  or  threatened  release  of  any 
hazardous  substance  from  a  hazardous  waste  disposal  site  if  the  re- 
lease or  threatened  release  may  present  an  imminent  and  substan- 
tial endangerment  to  public  health  or  the  environment.  The  third 
instance  is  an  action  against  the  Administrator  where  there  is  al- 
leged a  failure  of  the  Administrator  to  perform  any  act  or  duty 
under  CERCLA  which  is  not  discretionary  with  the  Administrator. 
Such  an  action  may  also  be  brought  against  any  other  department, 
agency  or  instrumentality  of  the  United  States  where  there  is  al- 
leged failure  to  perform  any  act  or  duty  under  section  120  of  this 
Act  relating  to  Federal  facilities  which  is  not  discretionary  with 
the  department,  agency  or  instrumentality.  For  purposes  of  this 
section,  the  term  hazardous  waste  disposal  site  is  defined  as  mean- 
ing a  site  at  which  disposal  of  hazardous  waste  has  occurred  or  is 
occurring. 

Subsection  (b)  provides  that  any  action  against  a  person  alleged 
to  be  in  violation  of  CERCLA  is  to  be  brought  in  the  District  Court 
for  the  district  in  which  the  alleged  violation  occurred.  Any  action 
to  abate  the  release  or  threatened  release  which  may  present  an 
imminent  and  substantial  endangerment  to  the  public  health  or 
the  environment  shall  be  brought  in  the  United  States  District 
Court  for  the  district  in  which  the  release  or  threatened  release  oc- 
curred or  is  occurring. 

Any  action  against  the  Administrator  for  failure  to  perform  a 
non-discretionary  duty  may  be  brought  in  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia. 

New  subsection  (c)  provides  that  in  actions  against  any  person  al- 
leged to  be  in  violation  of  CERCLA,  the  District  Court  shall  have 
jurisdiction  to  enforce  the  requirement  concerned  and  to  impose 
any  civil  penalty  provided  for  violation  of  that  requirement.  With 
regard  to  actions  brought  to  abate  a  release  or  threatened  release 
of  any  hazardous  substance  from  a  hazardous  waste  disposal  site, 
the  District  Court  has  jurisdiction  to  immediately  restrain  any 
person  contributing  to  the  endangerment,  and  to  order  the  person 
to  take  such  other  actions  as  may  be  necessary  to  protect  human 
health  and  the  environment  or  both.  In  the  case  of  actions  against 
the  Administrator  or  another  Federal  department  or  agency  where 
there  is  an  alleged  failure  to  perform  a  nondiscretionary  duty,  the 
District  Court  has  jurisdiction  to  order  the  Administrator  or  other 
department,  agency  or  instrumentality  to  perform  the  act  or  duty 
concerned. 

Subsection  (d)  provides  that  no  action  may  be  commenced  against 
a  person  alleged  to  be  in  violation  of  any  requirement  of  CERCLA 
or  who  has  contributed  or  is  contributing  to  the  release  or  threat- 
ened release  of  any  hazardous  substance  from  a  hazardous  waste 
disposal  site  prior  to  60  days  after  the  plaintiff  has  given  notice  of 
the  violation  or  release  or  threatened  release  to  the  Administrator, 
to  the  state  in  which  the  alleged  violation  or  release  or  threatened 
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release  occurs,  and  to  any  alleged  violator  or  person  who  contribut- 
ed or  is  contributing  to  the  release  or  threatened  release.  No  action 
may  be  commenced  against  any  person  alleged  to  be  in  violation  of 
a  requirement  of  CERCLA  if  the  Administrator  has  commenced 
and  is  diligently  pursuing  an  administrative  order  or  civil  action  to 
enforce  the  requirement  concerned  or  to  impose  a  civil  penalty 
under  CERCLA  with  respect  to  the  violation  of  the  requirement. 
With  regard  to  actions  against  a  person  contributing  to  the  release 
or  threatened  release  of  any  hazardous  substance  from  a  hazardous 
waste  disposal  site,  no  action  may  be  commenced  with  respect  to 
the  endangerment  if  the  Administrator  has  commenced  and  is  dili- 
gently pursuing  an  administrative  order  or  civil  action,  or  prosecut- 
ing an  action  in  court  under  section  106  of -CERCLA,  or  under  sec- 
tion 7003  of  the  Solid  Waste -Disposal  Act,  with  respect  to  such  en- 
dangerment; is  actually  engaging  in  a  removal  action  under  section 
104  of  CERCLA  with  respect  to  the  endangerment;  has  incurred 
costs  to  initiate  a  remedial  investigation  and  feasibility  study  and 
is  diligently  proceeding  with  a  remedial  action  under  CERCLA;  or 
has  obtained  a  court  order  under  which  any  responsible  party  is 
diligently  conducting  a  remedial  investigation  and  feasibility  study, 
conducting  a  removal  action,  or  proceeding  with  a  remedial  action. 

No  action  may  be  commenced  by  any  person  other  than  a  state 
against  a  person  contributing  to  the  release  or  threatened  release 
of  a  hazardous  substance  from  a  hazardous  waste  disposal  site  if 
the  State  has  commenced  and  is  diligently  prosecuting  an  action 
with  respect  to  the  endangerment,  is  actually  engaging  in  a  remov- 
al action  with  respect  to  the  endangerment,  or  has  incurred  costs 
to  initiate  a  remedial  investigation  and  feasibility  study  under 
CERCLA  and  is  diligently  proceeding  with  a  remedial  action. 

Only  a  person  who  has  an  interest  which  is  or  may  be  adversely 
affected  may  bring  an  action  to  abate  a  release  or  threatened  re- 
lease from  a  hazardous  waste  disposal  site. 

New  subsection  (e)  provides  that  no  action  may  be  commenced 
against  the  Administrator  or  another  Federal  agency  where  there 
is  alleged  a  failure  to  perform  a  nondiscretionary  duty  prior  to  the 
60th  day  following  the  date  on  which  the  plaintiff  gives  notice  to 
the  Administrator  or  other  department,  agency  or  instrumentality 
that  the  plaintiff  will  commence  the  action. 

New  subsection  (f)  provides  that  a  court,  in  issuing  any  final 
order  in  any  action  brought  pursuant  to  new  section  310,  may 
award  costs  of  litigation,  including  reasonable  attorney  and  expert 
witness  fees,  to  the  prevailing  or  the  substantially  prevailing  party 
whenever  the  court  determines  such  an  award  is  appropriate.  The 
court  may,  if  a  temporary  restraining  order  or  preliminary  injunc- 
tion is  sought,  require  the  filing  of  a  bond  or  equivalent  security  in 
accordance  with  the  Federal  rules  of  civil  procedure. 

New  subsection  (g)  provides  that  nothing  in  CERCLA  shall  re- 
strict or  expand  any  right  which  any  person  may  have  under  any 
Federal  or  State  statute  or  common  law  to  seek  enforcement  of  any 
standard  or  requirement  relating  to  hazardous  substances  or  to 
seek  any  other  relief. 

New  subsection  (h)  provides  that  in  any  action  under  this  section, 
the  United  States,  if  not  a  party  may  intervene  as  a  matter  of 
right. 


2591 


83 

In  an  action  against  a  person  contributing  to  the  release  or 
threatened  release  of  a  hazardous  substance  from  a  hazardous 
waste  disposal  site  it  shall  be  a  defense  that  the  release  referred  to 
is  a  Federally-permitted  release.  For  purposes  of  this  provision  the 
term  ' 'Federally-permitted  release"  has  the  meaning  given  by  sec- 
tion 101(10)  of  CERCLA  except  that  it  does  not  include  discharges 
from  a  point  source  which  are  identified  in  a  permit  application 
(but  not  in  a  permit)  under  section  402  of  the  Federal  Water  Pollu- 
tion Control  Act.  This  addresses  a  situation  where  a  particular  sub- 
stance may  be  identified  in  a  permit  application  but  is  not  regulat- 
ed by  the  permit  itself. 

New  subsection  (j)  provides  that  no  action  may  be  brought  under 
new  section  310  with  respect  to  any  release  or  a  threatened  release 
resulting  from  the  normal  application  of  a  pesticide  product  regis- 
tered under  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act. 
However,  nothing  in  this  exemption  shall  affect  or  modify  in  any 
way  the  obligations  or  liability  of  any  person  under  any  other 
provison  of  state  or  Federal  law  for  damages,  injury  or  loss  result- 
ing from  a  release  of  any  hazardous  substance;  for  removal  or  re- 
medial action;  or  for  the  costs  of  removal  or  remedial  action  for  the 
hazardous  substance. 

CERCLA  is  one  of  only  two  Federal  environmental  laws  which 
does  not  contain  a  citizens  suit  provision.  The  other  is  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act.  Citizens  suits  provisions 
have  been  found  to  be  helpful  both  in  encouraging  diligent  Federal 
enforcement  of  environmental  statutes  and  in  locating  and  taking 
actions  against  violators  of  these  Acts.  Necessary  elements  of  citi- 
zens suits  provisions,  if  they  are  to  be  effective,  include  the  ability 
to  bring  an  action  against  the  Federal  agency  if  it  is  not  perform- 
ing a  mandatory  duty,  an  action  against  a  person  who  is  in  viola- 
tion of  the  Act,  and  an  action  to  prevent  or  stop  activities  which 
come  within  the  purview  of  the  Act  and  which  present  an  immi- 
nent endangerment  to  the  public  health  and  environment.  In  the 
Federal  Water  Pollution  Control  Act,  for  example,  only  two  of 
these  three  elements  are  necessary — an  action  to  compel  a  nondis- 
cretionary  duty  and  an  action  to  halt  a  violation  of  the  Act.  These 
two  provisions  under  that  Act  accomplish  the  same  purposes  as  the 
three  elements  included  in  new  section  310  of  CERCLA.  The  reason 
for  this  is  that  the  Federal  Water  Pollution  Control  Act  prohibits 
the  discharge  of  any  pollutant  into  a  navigable  water  unless  per- 
mitted by  the  Environmental  Protection  Agency.  Hence,  a  nonper- 
mitted  discharge  under  that  Act  is  a  violation  of  the  Act  and  may 
be  addressed  through  an  action  to  compel  compliance  with  the  Act. 
CERCLA,  however,  contains  no  general  prohibition  against  the  re- 
lease of  hazardous  substances.  In  order  to  obtain  the  same  legal 
remedies  which  are  available  under  the  Federal  Water  Pollution 
Control  Act,  it  is  necessary  to  add  the  third  element  which  allows  a 
citizen  to  bring  an  action  to  abate  a  release  or  threatened  release 
of  a  hazardous  pollutant  which  is  presenting  an  imminent  and  sub- 
stantial endangerment  to  the  public  health  or  the  environment. 
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SECTION  208 — INDIAN  TRIBES 

Section  208  amends  CERCLA  by  adding  a  new  section  129  relat- 
ing to  Indian  Tribes. 

Subsection  (a)  of  new  section  129  defines  the  term  "Indian  Tribe" 
as  meaning  any  Indian  Tribe,  band,  nation  or  other  organized 
group  or  community,  including  any  Alaska  native  village,  which  is 
recognized  as  eligible  for  the  special  programs  and  services  provid- 
ed by  the  United  States  to  Indians  because  of  their  status  as  Indi- 
ans. The  term  does  not  inlcude  any  Alaska  Native  regional  or  vil- 
lage corporation. 

New  subsection  (b)  provides  that  the  requirements  of  section 
104(c)(3)  for  assurances  regarding  future  maintenance  and  cost 
sharing  are  not  to  apply  to  remedial  actions  to  be  taken  in  any  of 
the  following  instances: 

Land  or  water  held  by  an  Indian  Tribe. 

Land  or  water  held  by  the  United  States  in  trust  for  Indians. 
Land  or  water  held  by  a  member  of  an  Indian  Tribe  if  the 
land  or  water  is  subject  to  a  trust  restriction  on  alienation. 
Land  or  water  within  the  borders  of  an  Indian  reservation. 
In  the  case  of  remedial  actions  to  be  taken  on  such  lands  or 
waters  the  Secretary  of  the  Interior  is  to  provide  the  assurance  re- 
quired by  section  104(c)(3)  regarding  the  availability  of  a  hazardous 
waste  disposal  facility. 

New  subsection  (c)  authorizes  the  Administrator,  if  he  deter- 
mines that  an  Indian  Tribe  has  the  capability  to  carry  out  any  or 
all  of  the  actions  authorized  in  new  section  129,  to  enter  into  a  con- 
tract or  cooperative  agreement  with  an  Indian  Tribe  to  undertake 
these  actions  in  accordance  with  criteria  and  priorities  established 
pursuant  to  section  105(2)(8)  of  the  National  Contingency  Plan,  and 
to  be  reimbursed  from  the  Fund  for  reasonable  response  costs. 

If  the  Administrator  enters  into  a  contract  or  cooperative  agree- 
ment pursuant  to  this  subsection,  and  the  Indian  Tribe  fails  to 
comply  with  any  requirements  of  the  contract,  the  Administrator 
may,  after  providing  60  days  notice,  seek  in  the  appropriate  Feder- 
al District  Court  to  enforce  the  contract  or  to  recover  any  funds  ad- 
vanced or  any  costs  incurred  because  of  the  breach  of  the  contract 
by  the  Indian  Tribe. 

New  subsection  (d)  provides  that  in  the  case  of  an  injury  to,  de- 
struction of,  or  loss  of  natural  resources  belonging  to,  managed  by, 
controlled  by,  or  appertaining  to  an  Indian  Tribe,  or  held  in  trust 
for  the  benefit  of  the  Tribe,  or  belonging  to  a  member  of  the  Tribe 
if  the  resources  are  subject  to  a  trust  restriction  on  alienation,  li- 
ability shall  be  to  the  Indian  Tribe  under  section  107(a)(4)(C)  of 
CERCLA.  However,  no  liability  to  an  Indian  Tribe  shall  be  imposed 
where  the  party  sought  to  be  charged  has  demonstrated  each  of  the 
following: 

The  damages  to  natural  resources  complained  of  were  specif- 
ically identified  as  an  irreversible  and  irretrievable  commit- 
ment of  natural  resources  in  an  environmental  impact  state- 
ment or  other  comparable  environmental  analysis. 

A  decision  to  grant  a  permit  or  license  authorizes  the  com- 
mitment of  natural  resources  and  the  facility  or  project  was 
otherwise  operating  within  the  terms  of  its  permit  or  license. 
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In  the  case  of  damages  occurring  pursuant  to  a  Federal  permit 
or  license,  this  provision  applies  only  so  long  as  the  issuance  of 
that  permit  or  license  was  not  inconsistent  with  the  fiduciary 
duty  of  the  United  States  with  respect  to  the  Indian  Tribe. 

The  Secretary  of  the  Interior,  or  the  authorized  representative  of 
any  Indian  Tribe,  shall  act  on  behalf  of  the  public  as  trustee  of  nat- 
ural resources  of  the  Tribe  to  recover  damages.  The  sums  recovered 
are  to  be  available  for  use  to  restore,  rehabilitate  or  acquire  the 
equivalent  of  the  natural  resources  by  the  appropriate  agencies  of 
the  Indian  Tribe.  The  measure  of  the  damages,  however,  is  not  the 
limited  by  the  sums  which  can  be  used  to  restore  or  replace  the  re- 
sources. No  recovery  is  permitted  under  section  107(2)(4)(c)  where 
the  damages  complained  of  and  the  release  of  a  hazardous  sub- 
stance from  which  the  damages  resulted  have  occurred  wholly 
before  the  date  of  enactment  of  CERCLA. 

New  subsection  (e)  authorized  the  Administrator  to  delegate  au- 
thority to  obligate  money  in  the  Fund  or  to  settle  claims  to  officials 
of  an  Indian  Tribe  operating  unde  a  contract  or  cooperative  agree- 
ment with  the  Administrator. 

Under  new  subsection  (f),  the  governing  body  of  an  Indian  Tribe 
is  to  be  afforded  substantially  the  same  treatment  as  a  state  with 
respect  to  the  provisions  of  CERCLA  with  regard  to  notification  of 
releases,  consultation  on  remedial  actions,  access  to  information, 
health  assessments  and  protection,  and  roles  and  responsibilities 
under  the  National  Contingency  Plan  and  submittal  of  priorities 
for  remedial  action,  but  not  including  the  provision  regarding  the 
inclusion  of  at  least  one  facility  per  State  on  the  National  Prior- 
ities list. 

SECTION  209 — COMMENCEMENT  OF  DRILLING  FLUIDS,  ETC.  STUDY 

This  section  requires  the  Administrator  of  the  Environmental 
Protection  Agency  to  commence  the  study  required  under  section 
8002(m)  of  the  Solid  Waste  Disposal  Act  not  later  than  six  months 
after  the  date  of  enactment  of  H.R.  2817.  Section  8002(m)  directs 
the  Administrator  to  conduct  a  study  on  the  adverse  effects,  if  any, 
of  drilling  fluids,  produced  waters,  and  other  wastes  associated 
with  the  exploration,  development  or  production  of  crude  oil,  natu- 
ral gas  and  geothermal  energy. 

SECTION  210 — INSURABILITY  STUDY 

This  section  adds  a  new  subsection  310(g)  to  CERCLA  requiring 
the  Comptroller  General  to  appoint  a  thirteen-member  insurability 
study  group  to  study  the  insurability  of  CERCLA  liability  of  haz- 
ardous substance  generators  and  facility  owners  or  operators,  and 
of  persons  liable  for  personal  injury  or  property  damage  caused  by 
the  release  of  hazardous  substances  into  the  environment.  New 
subsection  301(g)  requires  the  study  group  to  be  comprised  of  one 
representative  of  the  Comptroller  General  two  representatives  of 
the  Administrator  of  EPA,  four  representatives  of  persons  the  in- 
surability of  whose  liability  is  being  studied  by  the  group,  two  rep- 
resentatives of  groups  or  organizations  comprised  generally  of  per- 
sons adversely  affected  by  releases  or  threatened  releases  of  haz- 
ardous substances,  three  representatives  of  property  and  casualty 
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insurers,  and  one  representative  of  reinsurers.  The  representative 
of  the  Comptroller  General  is  to  be  chairperson  of  the  study  group. 
As  part  of  this  effort,  the  insurability  study  group  is  required  to 
evaluate  (1)  economic  conditions  in,  and  current  future  outlook  for, 
the  commercial  market  for  insurance  and  reinsurance;  (2)  current 
trends  in  statutory  and  common  law  remedies;  (3)  impacts  of  possi- 
ble changes  in  traditional  standards  of  liability,  proof,  evidence, 
and  damages  on  existing  statutory  and  common  law  remedies;  (4) 
effects  of  the  standard  and  scope  of  liability  under  CERCLA  on  the 
underwriting  and  pricing  of  insurance  coverage;  (5)  current  trends 
in  judicial  interpretation  and  construction  of  applicable  insurance 
contracts;  (6)  frequency  and  severity  of  a  representative  sample  of 
claims  closed  during  the  calendar  year  preceding  the  date  of  the 
enactment  of  this  subsection;  and  (7)  other  impediments  to  insur- 
ability. A  report  on  the  results  of  the  study  must  be  submitted  to 
Congress — with  appropriate  recommendtions — within  18  months 
after  the  date  of  the  enactment  of  the  Superfund  Amendments  of 
1985. 

SECTION  211 — EMERGENCY  RESPONSE,  COMMUNITY  RIGHT-TO-KNOW 

Section  211  amends  CERCLA  by,  among  other  things,  adding  a 
new  title  on  State  and  local  emergency  response  planning  and  com- 
munity right  to  know,  providing  for  specific  authorizations  to  the 
Federal  Emergency  Management  Agency,  and  directing  the  Admin- 
istrator of  EPA  to  carry  out  a  pilot  program  for  testing  methods  of 
measuring  and  analyzing  toxic  emissions. 

Subsection  (a)  of  section  211  amends  CERCLA  by  adding  at  the 
end  a  new  title,  "Title  IV — State  and  Local  Coordination  of  Emer- 
gency Response;  Community  Right  to  Know".  New  Title  IV  pro- 
vides for,  among  other  things,  the  establishment  of  State  and  local 
emergency  response  planning  commissions;  the  issuance  of  emer- 
gency response  plans;  requirements  for  basic  information  and 
emergency  bulletins  regarding  hazardous  chemicals,  hazardous  sub- 
stances, and  extremely  toxic  substances;  the  availability  of  such  in- 
formation to  the  public  and  to  health  professionals  and  emergency 
officials;  provisions  on  the  withholding  of  trade  secrets,  civil  and 
criminal  enforcement  penalties,  the  relationship  of  State  and  local 
law  to  CERCLA  requirements;  and  definitions  and  exemptions. 

Section  401  of  new  Title  IV  provides  for  the  establishment  of 
State  emergency  response  commissions  and  local  emergency  re- 
sponse committees. 

Subsection  (a)  of  new  section  401  provides  that  the  Governor  of 
each  State  must  appoint  an  emergency  response  commission  or  des- 
ignate as  an  emergency  response  commission,  an  existing  emergen- 
cy response  organization,  within  six  months  of  Title  IV's  enact- 
ment. The  commission  must  appoint  a  local  emergency  response 
committee  and  then  supervise  and  coordinate  its  activities.  It  is  the 
Committee's  belief  that  such  statewide  commissions,  whose  pri- 
mary function  will  be  to  oversee  and  coordinate  local  efforts,  are 
essential  to  improving  community  awareness  of  and  preparedness 
for  hazardous  substance  emergencies  throughout  the  Nation.  Be- 
cause of  the  urgent  need  for  State  commissions,  subsection  (a)  fur- 
ther provides  that,  if  any  State  Governor  does  not  designate  a  com- 
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mission  within  the  six  month  period,  the  Administrator  must  act 
as  the  commission  itself  until  the  Governor  appoints  such  a  com- 
mission, designating  political  subdivisions  and  appointing  local 
emergency  response  committees  in  his  discretion. 

Subsection  (b)  of  new  section  401  provides  that,  within  six 
months  of  its  establishment,  the  State  commission  must  designate 
political  subdivisions  or  combinations  of  political  subdivisions  as 
emergency  response  districts  and,  for  each  of  these  districts,  ap- 
point a  local  emergency  response  committee.  The  subsection  fur- 
ther provides  that,  pursuant  to  interstate  agreements,  emergency 
response  districts  may  include  political  subdivisions  from  more 
than  one  State,  and  the  State  commission  may  designate  members 
of  an  emergency  response  committee  from  each  State. 

Subsection  (c)  of  new  section  401  requires  a  local  emergency  re- 
sponse committee  to  include  representatives  from  each  of  the  fol- 
lowing groups  or  organizations:  elected  State  and  local  officials;  law 
enforcement,  civil  defense,  fireflghting,  first  aid,  health,  hospital, 
and  transportation  personnel;  community  groups;  and,  covered  op- 
erators. 

Subsection  (d)  authorizes  a  local  emergency  response  committee 
to  elect  officers  and  spokesmen  and  appoint  ad  hoc  committees  of 
interested  citizens,  and  request  assistance  of  State  and  local  offi- 
cials, as  the  committee  deems  necessary  to  assist  it  in  carrying  out 
its  duties. 

Subsection  (e)  authorizes  any  State  emergency  response  commis- 
sion to  revise  its  designations  and  appointments  under  subsection 
(b)  with  respect  to  any  local  emergency  response  committee  as 
deemed  appropriate  by  the  commission. 

Subsection  402  of  new  Title  IV  requires  the  submission  of  a  com- 
prehensive emergency  response  plan  by  each  local  emergency  com- 
mittee, details  the  mandatory  contents  of  each  plan,  provides  for 
review  of  the  plan  by  Governors,  and  requires  the  Administrator  to 
help  develop  and  implement  the  plans  upon  request  of  local  emer- 
gency response  committees. 

Subsection  (a)  of  new  section  402  provides  that,  within  two  years 
of  Title  IV's  enactment,  each  local  emergency  response  committee 
must  complete  an  emergency  response  plan  designed  to  minimize 
the  injury  to  human  health  and  the  environment  that  could  result 
from  any  hazardous  substance  emergency  arising  from  activities 
carried  out  at  any  covered  facility  located  in  the  emergency  re- 
sponse district  for  which  the  committee  is  established.  The  plan 
must  be  integrated  with  existing  emergency  response  plans  at  the 
discretion  of  the  committee.  Subsection  (a)  further  provides  that  a 
covered  operator  must  submit  to  the  local  emergency  response  com- 
mittee, in  addition  to  the  basic  information  required  under  section 
403  (other  than  information  which  may  be  withheld  from  disclo- 
sure under  section  407),  any  information  with  respect  to  a  covered 
facility  that  the  committee  may  request  for  purposes  of  completing 
the  emergency  response  plan.  The  committee  may  revise  the  plan 
as  necessary  to  protect  human  health  and  the  environment. 

Subsection  (b)  of  new  section  402  lists  the  minimum  require- 
ments of  emergency  response  plans.  Each  plan  must,  at  a  mini- 
mum: (1)  designate  one  or  more  State  or  local  officials  whom  the 
covered  operator  will  notify  in  case  of  a  hazardous  substance  emer- 


2596 


88 


gency;  (2)  designate  the  names  and  emergency  telephone  numbers 
of  personnel  employed  by  the  covered  operator  who  should  be  con- 
tacted in  case  of  a  hazardous  substance  emergency;  (3)  describe 
measures  that  should  be  taken  to  mitigate  and  minimize  the  risks 
to  human  health  and  the  environment  posed  by  a  hazardous  sub- 
stance emergency;  (4)  describe  a  system  or  method  and  procedures 
and  communications  systems  (including  alarm  and  warning  sys- 
tems) to  notify  members  of  the  affected  public  of  a  hazardous  sub- 
stance emergency;  (5)  describe  emergency  equipment  and  facilities 
in  the  community  and  at  each  facility  in  the  community  at  which  a 
substantial  inventory  of  a  hazardous  substance  is  maintained,  and 
identify  the  persons  responsible  for  such  equipment  and  facilities; 
(6)  plan  for  emergency  evacuations;  as  well  as  evaluating  the  ade- 
quacy of  existing  transportation  facilities  to  accomplish  an  evacu- 
ation; (7)  describe  training  programs  and  drill  schedules  to  be  used 
for  emergency  response  planning  and  preparedness;  and  (8)  evalu- 
ate medical,  police,  health,  and  firefighting  resources  available  in 
the  event  of  a  hazardous  substance  emergency  and  recommend,  if 
appropriate,  what  additional  resources  State  or  local  governments 
should  develop. 

The  Committee  believes  that  plans  with  these  basic,  minimum 
contents  will  take  the  critically  needed  first  step  in  formulating  a 
nationwide  program  for  enhanced  community  preparedness  and 
emergency  response  planning. 

Subsection  (c)  of  section  402  provides  that  after  completing  an 
emergency  response  plan  for  an  emergency  response  district,  the 
local  emergency  response  committee  must  submit  a  copy  of  the 
plan  to  the  Governor  of  each  State  in  which  the  emergency  re- 
sponse district  is  located.  The  Governor  or  Governors  must  review 
the  plan  and  make  recommendations  to  the  local  committee  on  re- 
visions of  the  plan  that  may  be  necessary  to  ensure  coordination  of 
the  plan  with  emergency  response  plans  of  other  emergency  re- 
sponse districts. 

The  Committee  believes  that  overview  by  the  States'  highest  offi- 
cial will  lead  to  improved  local  emergency  response  plans  and  more 
workable  statewide  programs.  The  Committee  recognizes  that  with- 
out review  and  coordination,  a  patchwork  of  conflicting  local  plans 
could  develop. 

Subection  (d)  directs  the  Administrator  to  help  develop  and  im- 
plement emergency  response  plans  when  requested  to  do  so  by 
local  emergency  response  committees. 

Section  403  of  new  Title  IV  establishes  basic  notification  require- 
ments for  owners  and  operators  of  various  facilities  at  which  haz- 
ardous chemicals,  hazardous  substances,  or  extremely  toxic  sub- 
stances are  located,  stored,  or  released. 

Paragraph  (a)(1)  of  new  section  403  requires  the  owner  or  opera- 
tor of  any  facility  at  which  any  hazardous  chemical  is  produced, 
used,  or  stored  to  submit  a  Material  Study  Data  Sheet  (MSDS)  for 
each  hazardous  chemical.  MSDS's  are  currently  required  to  be  pre- 
pared and  maintained  pursuant  to  OSHA  regulations  for  sub- 
stances subject  to  the  requirement  of  Title  IV.  Under  the  require- 
ments of  OSHA,  the  MSDS's  are  required  to  be  submitted  to  appro- 
priate State  and  local  officials.  Under  section  403  of  the  bill,  the 
owner  or  operator  of  a  covered  facility  must  also  submit  the  MSDS 
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to  the  Administrator,  the  appropriate  local  emergency  response 
committee,  and  any  local  and  State  officials  designated  by  the  com- 
mitee  to  receive  the  MSDS. 

Paragraph  (a)(2)  of  new  section  403  requires  that  each  owner  or 
operator  of  a  facility  who  is  required  to  submit  a  MSDS  for  a  haz- 
ardous chemical  under  paragraph  (1)  and  who  supplies  the  chemi- 
cal to  any  other  facility  owner  or  operator  must  furnish  the  MSDS, 
and  any  updated  MSDS  under  paragraph  (4),  to  the  other  facility 
owner  or  operator  who  is  being  supplied  with  the  chemical.  The 
initial  sheet  must  be  furnished  before,  or  at  the  time  of,  the  first 
shipment  of  the  hazardous  chemical  to  the  other  owner  or  operator 
after  the  date  which  is  six  months  after  Title  IFs  enactment.  Any 
updated  sheet  must  be  furnished  before,  or  at  the  time  of,  the  first 
shipment  of  the  chemical  to  the  other  owner  or  operator  after  the 
MSDS  is  updated. 

Paragraph  (a)(3)  of  new  section  403  states  that  the  MSDS  require- 
ments of  paragraph  (1)  of  this  subsection  apply  only  to  an  owner  or 
operator  of  a  facility  who  employs  more  than  10  employees,  or  pro- 
duces, uses,  or  stores  more  than  1,000  kilograms  of  a  hazardous 
chemical  during  any  calendar  month.  For  purposes  of  this  para- 
graph, the  term  "employee"  is  not  to  be  construed  as  including  do- 
mestic workers  or  casual  laborers  employed  at  a  place  of  residence. 

Paragraph  (a)(3)  further  provides  that  the  use  of  any  chemical  or 
mixture  in  a  research  laboratory  or  a  hospital  or  other  medical  fa- 
cility under  the  direct  supervision  of  a  technically  qualified  individ- 
ual is  not  to  be  treated  as  a  use  of  such  chemical  for  purposes  of 
subsection  403(a).  In  addition,  the  use  of  hazardous  chemicals  for 
personal,  family,  or  household  purposes  is  not  to  be  treated  as  a 
use  for  purposes  of  this  subsection. 

Paragraph  (a)(4)  of  new  Section  401  states  that  initial  MSDS's  re- 
quired under  subsection  403(a)  with  respect  to  a  hazardous  chemi- 
cal must  be  provided  before  the  later  of  1  year  after  the  date  of 
Title  IV's  enactment  or  three  months  after  the  hazardous  chemical 
is  first  produced,  used,  or  stored  at  a  facility.  The  MSDS  must  be 
revised  within  three  months  after  discovery  by  an  owner  or  opera- 
tor of  significant  new  information  concerning  an  aspect  of  a  haz- 
ardous chemical  which  was  originally  required  to  be  disclosed  on 
the  MSDS  under  this  subsection. 

Subsection  (b)  of  new  section  403  provides,  among  other  things, 
the  basic  requirement  for  submitting  hazardous  substance  reports; 
a  description  of  the  required  contents,  format,,  initial  filing  and  up- 
dating procedures  of  the  reports;  and  direction  to  the  Administra- 
tor to  publish  a  list  of  covered  hazardous  substances,  including 
those  substances  brought  to  the  Administrator's  attention  by  peti- 
tions from  any  person  or  local  emergency  response  committee. 

Paragraph  (b)(1)  of  new  section  403  requires  the  covered  operator 
with  respect  to  each  covered  facility  to  prepare  and  submit  a  haz- 
ardous substance  report  to  the  appropriate  local  emergency  re- 
sponse committee. 

Paragraph  (b)(2)  stipulates  what  information  hazardous  sub- 
stance reports  must  contain.  This  information  includes  the  type 
and  approximate  amounts  of  any  covered  hazardous  substance  to 
be  found  at  the  facility;  a  map  snowing  the  location  at  the  facility 
of  each  such  substance  stored  at  the  facility;  potential  routes  of 
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human  exposure  to  each  substance;  symptoms  of  exposure;  appro- 
priate emergency  and  first  aid  procedures  for  spills,  fires,  explo- 
sions, and  other  releases  involving  the  substance;  and  emergency 
telephone  numbers  for  appropriate  personnel  of  the  facility's  cov- 
ered operator  of  the  facility. 

Paragraph  (b)(3)  of  new  section  403  states  that  initial  reports  re- 
quired under  this  subsection  with  respect  to  a  covered  facility  must 
be  provided  before  the  later  of  18  months  after  the  date  of  Title 
IV's  enactment  or  three  months  after  a  facility  becomes  a  covered 
facility.  In  addition,  the  report  must  be  revised  within  three 
months  following  discovery  by  a  covered  operator  of  significant 
new  information  concerning  an  aspect  of  a  covered  hazardous  sub- 
stance which  was  originally  required  to  be  disclosed  on  the  hazard- 
ous substance. 

Paragraph  (b)(4)  of  new  section  403  directs  the  Administrator  to 
publish,  within  one  year  of  Title  IV's  enactment  a  list  of  hazardous 
substances  and  hazardous  chemicals  determined  by  the  Adminis- 
trator to  have  characteristics  of  volatility,  combustibility,  reactiv- 
ity, dispersability,  or  toxicity  such  that  a  release  of  the  substance 
or  chemical  would  likely  cause  an  imminent  and  substantial  en- 
dangerment  to  health  or  the  environment.  The  Administrator  may 
periodically  revise  the  list. 

Paragraph  (b)(4)  further  provides  that  any  person  and  any  local 
emergency  response  committee  may  petition  the  Administrator  to 
designate  a  substance  as  a  covered  hazardous  substance  for  pur- 
poses of  the  list.  Within  six  months  after  receiving  a  petition,  the 
Administrator  must  either  designate  the  substance  as  a  covered 
hazardous  substance  or  publish  a  written  explanation  of  reasons 
for  determining  that  the  substance  is  not  a  covered  hazardous  sub- 
stance. 

Paragraph  (b)(4)  of  new  section  403  also  directs  the  Administra- 
tor to  include  in  the  list  of  covered  hazardous  substances,  the 
amount  for  each  listed  substance  which  constitutes  a  significant 
amount  for  purposes  of  determining  whether  a  facility  is  a  covered 
facility  under  subparagraph  411(a)(1)(B). 

Paragraph  (b)(5)  of  new  section  403  directs  the  Administrator  to 
publish  a  uniform  format  for  hazardous  substance  reports  within 
three  months  after  Title  IV's  enactment.  In  order  to  avoid  uneces- 
sary  duplication  and  compliance  costs,  paragraph  (b)(5)  also  pro- 
vides that  a  covered  operator  may  meet  the  hazardous  substance 
reporting  requirements  by  filing  a  MSDS  for  each  covered  hazard- 
ous substance  and  supplementing  the  MSDS  as  necessary  to  con- 
tain the  information  required  by  subsection  403(b). 

Subsection  (c)  of  new  section  403  includes  provisions  which, 
among  other  things:  1)  require  certain  operators  to  prepare  and 
submit  extremely  toxic  substance  status  sheets;  2)  describe  the  nec- 
essary contents  of  the  sheets;  3)  provide  for  public  availability  to 
the  sheets  and  reports  contained  in  the  sheet;  and  4)  direct  the  Ad- 
ministrator to  publish  a  list  of  acutely  toxic  substances  that  war- 
rant reporting  in  the  extremely  toxic  substance  status  sheets. 

Paragraph  (c)(1)  of  new  section  403  requires  the  covered  operator 
at  each  covered  facility  where  an  extremely  toxic  substance  is  lo- 
cated to  prepare  and  submit  to  the  appropriate  local  emergency  re- 
sponse committee  an  extremely  toxic  substance  status  sheet  for 
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each  facility  1)  within  three  months  after  filing  the  initial  hazard- 
ous substance  report  (as  required  under  paragraph  (1)  of  subsection 
(b))  regarding  the  facility  and  2)  every  three  months  thereafter. 

Paragraph  (c)(1)  of  new  section  403  further  provides  that  the 
status  sheet  must  be  based,  to  the  maximum  extent  practicable, 
upon  information  derived  from  actual  monitoring  and  quantitative 
analysis.  The  Committee  has  listened  fully  to  concerns  expressed 
over  the  feasibility  and  usefulness  of  such  quantitative  informa- 
tion. However,  the  Committee  believes  that  it  is  appropriate  to  re- 
quire actual  monitoring  and  quantitative  analysis  for  such  acutely 
toxic  substances.  The  public  has  a  right  to  numerical  measure- 
ments rather  than  qualitative  estimates  when  such  extremely  toxic 
substances  are  released  in  their  communities. 

Paragraph  (c)(1)  addresses  these  concerns  without  sacrificing  the 
overriding  purpose  of  Title  IV — to  improve  greatly  community 
awareness  of  and  preparedness  for  chemical  emergencies.  Since 
actual  monitoring  and  quantitative  analysis  may  not  always  be  fea- 
sible, the  Committee  has  qualified  such  reporting  requirements  by 
adding  the  phrase  "to  the  maximum  extent  possible".  The  purpose 
of  this  provision  is  not  to  provide  covered  owners  and  operators 
with  a  built-in  exemption,  but  to  ensure  that  well  intended  require- 
ments remain  reasonable  at  all  times. 

In  view  of  these  concerns,  the  Committee  has  also  limited  the  re- 
quirement for  monitoring  toxic  emissions  to  a  narrow  list  of  only 
the  most  acutely  toxic  substances,  as  determined  by  EPA.  To  test 
the  feasibility  and  usefulness  of  the  "mass  balancing"  concept  on  a 
broader  scale  and  for  a  larger  list  of  substances  without  unneces- 
sarily or  prematurely  burdening  private  industry,  the  Committee 
has  directed  the  Administrator,  in  subsection  211(d)  of  H.R.  2817,  to 
carry  out  a  pilot  program  at  one  Federal  facility  in  each  of  EPA's 
10  regions. 

Paragraph  (c)(2)  of  new  section  403  provides  that  an  extremely 
toxic  substance  status  sheet  must  contain  the  following  information 
regarding  the  covered  facility:  (1)  a  summary  of  each  report  re- 
quired to  be  submitted  to  the  Administrator  or  a  State  during  the 
preceding  three  months  of  a  release  of  an  extremely  toxic  sub- 
stance as  required  under  section  102  of  CERCLA  or  of  a  discharge 
into  the  environment  of  any  hazardous  substance  exceeding  the 
amount  permitted  under  the  Federal  Water  Pollution  Control  Act, 
the  Clean  Air  Act,  or  the  Solid  Waste  Disposal  Act;  and  (2)  the 
total  amount  of  emissions  of  each  extremely  toxic  substance  during 
the  preceding  three  months  into  each  of  the  following:  the  air,  sur- 
face water,  groundwater,  land,  and  publicly  owned  treatment 
works. 

Paragraph  (c)(3)  of  new  section  403  provides  that  a  covered  opera- 
tor required  to  file  an  extremely  toxic  substance  status  sheet  must 
make  a  copy  of  the  report  referred  to  in  subparagraph  (2)(A)  to  any 
person  requesting  a  copy.  The  Committee  believes  that  all  citizens 
should  have  reasonable  access  to  such  reports.  Citizens  should  be 
able  to  go  directly  to  the  covered  operators  rather  than  to  the  local 
emergency  response  committees  for  reports  under  subparagraph 
403(c)(2)(A).  The  purpose  of  the  report  summaries  required  under 
subparagraph  403(c)(2)(A)  is  to  assemble  in  one  place  a  covered  op- 
erator's violations  of  various  Federal  environmental  statutes.  The 
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Committee  believes  this  will  make  it  easier  for  communities  to 
evaluate  tYi%  prior  track  record  and  general  concern  for  safety  and 
environmental  protection  of  its  corporate  citizens. 

Paragraph  (c)(4)  of  new  section  403  directs  the  Administrator  to 
publish,  within  one  year  of  Title  IV's  enactment,  a  list  of  extremely 
toxic  substances.  For  purposes  of  this  list,  extremely  toxic  sub- 
stances must  be  those  covered  hazardous  substances  which  are  so 
acutely  toxic  that  their  release  into  the  environment  in  any 
amount  warrants  reporting  under  this  subsection. 

Subsection  (d)  of  new  section  403  provides  that  each  owner  or  op- 
erator required  to  submit  an  MSDS  under  subsection  403(a)  and 
each  covered  operator  required  to  submit  a  hazardous  substance 
report  under  subsection  403(b)  or  an  extremely  toxic  substance 
status  sheet  under  subsection  403(c)  must  keep  records  of  such  in- 
formation for  30  years.  The  Administrator  must  take  the  necessary 
steps  to  help  such  covered  operators  and  owners  and  operators  in 
complying  with  this  section  in  order  to  reduce  unnecessary  or  bur- 
densome paperwork. 

Subsection  (e)  provides  that  for  purposes  of  new  section  403,  the 
Administrator  must  establish  a  toll-free  telephone  number,  operat- 
ing 24  hours  per  day,  that  is  computer  accessible,  to  respond  to 
telephone  inquiries  about  information  collected  through  the 
MSDS's  and  the  extremely  toxic  substance  status  sheets. 

Subsection  (f)  of  new  section  403  provides  certain  exemptions 
from  the  section's  basic  notification  requirements. 

Paragraph  (1)  of  subsection  (f)  authorizes  the  Administrator  to 
exempt  an  owner  or  operator  from  the  MSDS  requirements  of  sub- 
section (a)  with  respect  to  (1)  any  hazardous  chemical  or  group  of 
hazardous  chemicals;  (2)  any  facility  or  group  of  facilities;  and  (3) 
specific  activities  carried  out  by  the  owner  or  operator  in  a  specific 
location. 

Paragraph  (f)(2)  of  new  section  403  authorizes  the  Administrator 
to  exempt  an  owner  or  operator  from  hazardous  substances  report- 
ing requirements  of  subsection  403(b)  with  respect  to:  (1)  any  cov- 
ered hazardous  substance  or  group  of  covered  hazardous  sub- 
stances; (2)  any  covered  facility  or  group  of  covered  facilities;  and 
(3)  specific  activities  carried  out  by  any  covered  operator  in  a  spe- 
cific location. 

Paragraph  (f)(3)  of  new  section  403  establishes  requirements  for 
the  Administrator  to  follow  in  granting  exemptions  under  subsec- 
tion 403(b).  The  paragraph  provides  that  exemptions  may  be  grant- 
ed on  the  Administrator's  own  motion  or  upon  petition  of  any 
person,  but  only  after  notice  and  opportunity  for  public  comment. 
In  addition,  no  exemption  may  be  granted  under  subparagraph 
(IXC)  or  (2)(C)  for  specific  activities  carried  out  by  a  covered  opera- 
tor or  owner  or  operator  until  notice  and  an  opportunity  for  a 
hearing  have  been  provided  in  the  locality  in  which  the  activities 
are  carried  out. 

Paragraph  (f)(4)  of  new  section  403  provides  the  standard  for  ex- 
emptions under  this  section.  The  Administrator  may  grant  an  ex- 
emption only  upon  finding  that  the  covered  hazardous  substance  or 
hazardous  chemical,  facility,  or  activity  concerned  does  not  present 
a  reasonable  likelihood  of  injury  to  human  health  or  the  environ- 
ment. 
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New  Section  404  provides  the  requirements  for  and  minimum 
contents  of  hazardous  substance  emergency  notices  and  bulletins. 

Subsection  (a)  of  section  404  provides  that  in  addition  to  any 
other  notice  required  by  CERCLA,  when  there  is  a  hazardous  sub- 
stance emergency,  the  covered  operator  must  immediately  notify 
(by  telephone,  by  radio,  or  in  person)  the  appropriate  local  emer- 
gency response  committee  and  any  State  and  local  officials  desig- 
nated by  the  committee  to  receive  notice  of  the  hazardous  sub- 
stance emergency.  The  subsection  further  provides  that  in  the  case 
of  a  hazardous  substance  emergency,  the  covered  operator  must 
provide  an  emergency  bulletin  to  such  committee  and  officials  as 
soon  as  practicable.  By  these  provisions,  the  Committee  on  Public 
Works  and  Transportation  intends  to  require  oral  notification  im- 
mediately after  the  hazardous  substance  emergency  and  written 
notification  (in  the  form  of  a  bulletin)  as  soon  as  practicable  after 
the  emergency. 

Subsection  (b)  of  new  section  404  requires  each  emergency  bulle- 
tin under  this  section  to  include  a  full  description  of  the  hazardous 
substance  emergency  so  that  appropriate  health  and  safety  meas- 
ures can  be  taken.  The  notification  must  include  at  a  minimum:  (1) 
the  chemical  name  or  identity  of  the  hazardous  substance  or  sub- 
stances involved  in  the  emergency,  unless  such  disclosure  would 
violate  the  trade  secret  provisions  in  new  section  407;  (2)  the  ac- 
tions taken  to  respond  to  the  emergency;  (3)  the  covered  operator's 
best  estimate  of  the  scope  of  the  emergency,  including  the  opera- 
tor's best  estimate  of  the  amount  and  duration  of  the  release;  (4) 
any  known  or  anticipated  acute  or  chronic  health  risks  associated 
with  the  emergency  and,  where  appropriate,  advice  regarding  med- 
ical attention  necessary  for  exposed  individuals;  and  (5)  recommen- 
dations for  any  additional  action  that  are  necessary. 

Section  405  of  new  Title  IV  establishes  requirements  for  the 
public  availability  and  notice  of  public  availability  of  information 
required  from  covered  owners  and  operators  under  sections  403  and 
404. 

Subsection  (a)  of  new  section  405  provides  that  the  bulletin  must 
be  made  available  to  the  general  public  during  normal  working 
hours  at  the  site  or  sites  designated  by  the  appropriate  local  emer- 
gency response  committee.  At  the  request  of  a  covered  operator, 
however,  the  appropriate  local  emergency  response  committee 
must  not  disclose  under  this  section  a  map  showing  the  substance's 
location  at  the  facility. 

Subsection  (b)  of  new  section  405  requires  each  local  emergency 
response  committee  to  publish  an  annual  notice  in  local  newspa- 
pers that  the  emergency  response  plan,  MSDS's,  hazardous  sub- 
stance reports,  and  extremely  toxic  substance  status  sheets  have 
been  submitted  under  this  section.  The  notice  must  state  that  haz- 
ardous substance  emergency  bulletins  may  subsequently  be  issued. 
The  notice  must  also  announce  that  members  of  the  public  wishing 
to  review  any  of  the  plans,  reports,  MSDS's,  or  emergency  bulletins 
may  do  so  at  the  location  designated  by  the  local  emergency  re- 
sponse committee. 

Section  406  of  new  Title  IV  addresses,  among  other  things,  the 
provision  of  information:  (1)  to  health  professionals  for  diagnosis  or 
treatment  of  individuals  exposed  to  specified  chemicals  or  sub- 
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stances;  (2)  to  physicians  or  nurses  for  medical  emergencies;  and  (3) 
to  State  and  local  health  professionals  for  preventive  measures. 

Subsection  (a)  of  new  Section  406  requires  that  a  covered  opera- 
tor and  any  facility  owner  or  operator  required  to  file  either  an 
MSDS  under  subsection  403(a),  a  hazardous  substance  report  under 
subsection  403(b),  or  an  extremely  toxic  substance  status  sheet 
under  subsection  403(c)  must  provide  the  specific  chemical  identity, 
if  known,  of  a  covered  hazardous  substance  or  a  hazardous  chemi- 
cal or  an  extremely  toxic  substance  to  any  health  professional  who 
requests  such  information  in  writing,  provided  that  the  health  pro- 
fessional supplies  a  written  statement  of  need  under  this  subsec- 
tion and  a  written  agreement  of  confidentiality  under  subsection 
406(d).  The  written  statement  of  need  must  state  that  the  health 
professional  has  a  reasonable  basis  to  suspect  that:  (1)  the  informa- 
tion is  necessary  to  diagnose  or  treat  an  individual;  (2)  the  individ- 
ual or  individuals  being  diagnosed  or  treated  have  been  exposed  to 
the  substance  concerned;  and  (3)  knowledge  of  the  specific  chemical 
identity  of  such  substance  will  assist  in  diagnosis  or  treatment. 

Subsection  (a)  of  section  406  further  provides  that  following  such 
a  written  request,  the  facility  owner  or  operator  to  whom  the  re- 
quest is  made  must  promptly  supply  the  requested  information  to 
the  health  professional.  The  authority  to  withhold  the  specific 
chemical  identity  of  a  substance  as  a  trade  secret  under  section  407 
of  the  bill  does  not  apply  to  information  required  under  this  subsec- 
tion, subject  to  the  provisions  of  subsection  403(d)  regarding  confi- 
dentiality agreements. 

Subsection  (b)  of  new  section  406  provides  that  a  covered  opera- 
tor and  a  facility  owner  or  operator  required  to  file  a  MSDS  under 
subsection  403(b),  a  hazardous  substance  report  under  subsection 
403(b),  or  an  extremely  toxic  substance  status  sheet  under  subsec- 
tion 403(c)  must  provide  a  copy  of  the  sheet  or  report,  including  the 
specific  chemical  identity,  if  known,  of  a  covered  hazardous  sub- 
stance or  a  hazardous  chemical,  to  any  treating  physician  or  nurse 
who  requests  the  information  if  such  physician  or  nurse  determines 
that:  (1)  a  medical  emergency  exists;  (2)  the  specific  chemical  iden- 
tity of  the  covered  hazardous  substance  or  hazardous  chemical  is 
necessary  for  or  will  assist  in  emergency  or  first-aid  diagnosis  or 
treatment;  and  (3)  the  individual  or  individuals  being  diagnosed  or 
treated  have  been  exposed  to  the  substance  or  chemical  concerned. 

The  subsection  further  states  that  immediately  following  such  a 
request,  the  owner  or  operator  to  whom  the  request  is  made  must 
provide  the  requested  information  to  the  physician  or  nurse.  In  ad- 
dition, the  authority  to  withhold  the  specific  chemical  identity  of  a 
substance  from  an  MSDS,  a  hazardous  substance  report,  or  an  ex- 
tremely toxic  substance  status  sheet  under  section  407  when  such 
information  as  a  trade  secret  shall  not  apply  to  information  re- 
quired to  be  provided  to  a  treating  physician  or  nurse  under  this 
subsection.  Subsection  406(b)  also  provides  that,  for  purposes  of  this 
subsection,  written  confidentiality  agreements  and  statements  of 
need  are  not  to  be  required  as  preconditions  of  disclosure.  The  facil- 
ity owner  or  operator  disclosing  such  information,  however,  may 
require  a  written  confidentiality  statement  in  accordance  with  sub- 
section (d)  and  a  statement  setting  forth  the  information  which 
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would  otherwise  be  required  to  be  provided  by  health  professionals 
under  subsection  406(b)  as  soon  as  circumstances  permit. 

Subsection  (c)  of  new  section  406  addresses  the  provision  of  infor- 
mation to  State  and  local  health  professional  in  order  to  undertake 
preventive  measures  in  connection  with  releases  or  potential  re- 
leases of  covered  hazardous  substance  or  hazardous  chemicals. 

Paragraph  (c)(1)  of  section  406  states  that  a  covered  operator  and 
a  facility  owner  or  operator  required  to  file  an  MSDS  under  subsec- 
tion 403(a),  a  hazardous  substance  report  under  subsection  403(b), 
or  an  extremely  toxic  substance  status  sheet  under  subsection 
403(c)  must  provide  the  specific  chemical  identity,  if  known,  of  a 
covered  hazardous  substance  or  a  hazardous  chemical  to  any  health 
professional  (such  as  a  physician,  toxicologist,  or  epidemiologist) 
who  is  a  State  or  local  government  employee  or  a  person  under 
contract  with  the  State  or  local  government,  and  who  mades  a 
written  request  for  the  information  and  provides  a  written  state- 
ment of  need  under  subsection  406(c)  and  a  written  agreement  of 
confidentiality  under  subsection  406(d). 

Paragraph  (c)(2)  of  new  section  406  requires  the  written  state- 
ment of  need  to. describe  with  reasonable  detail  at  least  one  of  the 
following  health  needs:  (1)  to  assess  the  hazards  of  the  substance  or 
chemical  to  which  persons  living  in  a  State  or  local  community  will 
be  exposed;  (2)  to  conduct  or  assess  sampling  of  the  atmosphere  to 
determine  exposure  levels  of  various  population  groups;  (3)  to  con- 
duct periodic  medical  surveillance  of  exposed  population  groups;  (4) 
to  provide  medical  treatment  to  exposed  individuals  or  population 
groups;  and  (5)  to  conduct  studies  to  determine  the  health  effects  of 
exposure.  After  the  written  request,  the  owner  or  operator  to 
whom  such  request  is  made  must  promptly  provide  the  information 
to  the  State  or  local  health  professional.  The  authority  to  withhold 
the  specific  chemical  identity  of  a  substance  as  a  trade  secret  under 
section  407  of  the  bill  is  not  to  apply  to  information  required  under 
this  subsection,  subject  to  the  requirements  of  confidentiality 
agreements  in  subsection  (d). 

Subsection  (d)  of  new  section  406  provides  that  any  person  ob- 
taining information  under  subsections  (a)  or  (c)  of  section  406  must, 
in  accordance  with  subsections  (a)  or  (c),  agree  in  a  confidentiality 
agreement  not  to  use  the  information  for  any  purpose  other  than 
the  health  needs  asserted  in  the  written  statement  of  need,  except 
as  may  otherwise  be  authorized  by  the  terms  of  the  agreement  or 
by  the  person  providing  such  information.  Subsection  406(d)  also 
authorizes  the  confidentiality  agreement  to  provide  for  appropriate 
legal  remedies  including  legally  enforceable  liquidated  damages  if 
the  agreement  is  breached.  Nothing  in  subsection  (d)  is  to  preclude 
parties  to  a  confidentiality  agreement  from  pursuing  non-contrac- 
tual remedies  to  the  extent  permitted  by  law. 

Section  407  of  new  Title  IV  provides,  among  other  things,  the  au- 
thority of  facility  owners  or  operators  to  withhold  certain  informa- 
tion qualifying  as  trade  secrets,  direction  to  the  Administator  to 
prescribe  trade  secret  regulations,  and  an  exception  for  information 
provided  for  health  professionals. 

Subsection  (a)  of  new  section  407  provides  that  with  regard  to  a 
hazardous  chemical,  any  facility  owner  or  operator  who  files  an 
MSDS  under  subsection  403(a),  a  hazardous  substance  report  under 
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subsection  403(b),  or  an  extremely  toxic  substance  status  sheet 
under  subsection  403(c)  may  withhold  from  the  sheet  or  report  the 
specific  chemical  identity,  including  the  chemical  name  and  other 
specific  identification  (as  defined  in  regulations  prescribed  by  the 
Administrator  of  the  Environmental  Protection  Agency  under  sub- 
section (b))  if  the  claimant  for  trade  secret  protection  can  show 
that:  (1)  the  facility  owner  or  operator  has  not  disclosed  the  infor- 
mation to  any  other  person,  other  than  a  member  of  a  local  emer- 
gency response  committee,  an  officer  or  employee  of  the  United 
States  or  a  State  or  local  government,  an  employee  of  the  facility 
owner  or  operator,  or  a  person  who  is  bound  by  a  confidentiality 
agreement;  (2)  no  other  Federal  or  State  law  requires  disclosure  of 
the  information  to  the  public;  and  (3)  knowledge  of  the  withheld  in- 
formation may  give  the  facility  owner  or  operator  an  opportunity 
to  obtain  an  advantage  over  competitors  who  do  not  know  or  use 
such  information. 

Paragraph  (b)(1)  of  new  section  407  directs  the  Administator  to 
prescribe  trade  secret  regulations  which,  consistent  with  the  gener- 
al trade  secret  provisions  in  subsection  (a),  are  identical  to  the 
trade  secret  provisions  in  the  Occupational  Safety  and  Health  Ad- 
ministration Hazard  Communications  Standards  and  any  revisions 
prescribed  by  the  Secretary  of  Labor  in  accordance  with  the  ruling 
of  the  United  States  Court  of  Appeals  for  the  Third  Circuit  in 
United  Steelworkers  of  America,  AFL-CIO-CLC  v.  Thome  G. 
Auchter.  The  regulations  prescribed  by  the  Administrator  need  not 
be  identical  to  the  OSHA  or  OSHA  revised  regulations,  however, 
when  relating  to  procedures  for  the  review  of  petitions  challenging 
trade  secret  claims  and  any  minor  conforming  changes  deemed  ap- 
propriate by  the  Administrator. 

Paragraph  (b)(2)  of  new  section  407  require  that  the  Administra- 
tor establish  a  procedure  for  any  affected  citizen  to  petition  the  Ad- 
ministrator for  review  of  a  trade  secret  claim  made  by  a  facility 
owner  or  operator  under  section  407.  Any  appropriate  United 
States  district  court  is  to  have  jurisdiction  for  review  of  determina- 
tions by  the  Administrator  under  this  section. 

Paragraph  (b)(3)  of  new  section  407  directs  the  Administrator  to 
promulgate  the  trade  secret  regulations  required  in  subparagraph 
(b)(1)  as  soon  as  practicable  but  not  later  than  three  months  after 
the  enactment  of  H.R.  2817,  and  shall  promulgate  the  regulations 
under  paragraph  (2)  relating  to  petitions  for  review  of  trade  secret 
claims  no  later  than  four  months  after  the  date  on  which  the  trade 
secret  regulations  under  paragraph  (1)  become  final. 

Finally,  subsection  (3)  of  new  section  407  states  that  nothing  in 
this  section  or  in  regulations  adopted  pursuant  to  this  section  per- 
mits any  person  to  withhold  information  required  to  be  provided  to 
a  health  professional  or  a  doctor  or  nurse  in  accordance  with  sec- 
tion 406  of  the  bill. 

Section  408  of  new  Title  IV  provides  for  the  enforcement  of  vari- 
ous Title  IV  requirements. 

Subsection  (a)  of  new  section  408  makes  certain  nongovernmental 
entities  and  persons  liable  to  the  United  States  for  civil  penalties. 
Any  person  other  than  a  governmental  entity  who  violates  any  re- 
quirement for  hazardous  substance  reports  under  subsection  403(b), 
extremely  toxic  substance  status  sheets  under  subsection  403(c),  or 
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hazardous  substance  emergency  notices  and  bulletins  under  section 
404  is  liable  in  an  amount  not  to  exceed  $20,000  per  violation.  Any 
person,  other  than  a  governmental  entity,  who  violates  any  re- 
quirement for  MSDS's  under  subsection  403(a),  providing  informa- 
tion to  doctors  and  nurses  in  medical  emergencies  under  subsection 
406(b),  or  furnishing  information  withheld  under  subsection  407(a) 
from  an  MSDS  when  requested  by  the  Administrator  in  order  to 
carry  out  a  review  under  subsection  407(b)  is  liable  in  an  amount 
not  to  exceed  $10,000  per  violation.  Subsection  (a)  of  new  section 
408  further  provides  that,  each  day  such  a  violation  continues 
must,  for  purposes  of  this  subsection,  constitute  a  separate  viola- 
tion. 

Subsection  (b)  of  new  section  408  provides  criminal  penalties — in 
addition  to  or  in  lieu  of  the  civil  penalties  under  subsection 
408(a) — against  any  person  other  than  a  governmental  entity  who 
knowingly  or  willfully  violates  any  requirements,  for  submission  of 
MSDS's  under  subsection  403(a),  hazardous  substance  reports  under 
subsection  403(b),  extremely  toxic  substance  status  sheets  under 
subsection  403(c),  or  hazardous  substance  emergency  notices  and 
bulletins  under  paragraphs  404(a)  (1)  and  (2).  Convicted  violators 
are  subject  to  imprisonment  for  not  more  than  three  years,  or  to  a 
fine  determined  under  section  3623  (or  section  3571  if  applicable)  of 
title  18,  United  States  Code,  or  both. 

New  Section  409  addresses  the  applicability  of  State  and  local 
law  in  the  Federal  community  right  to  know  and  emergency  pre- 
paredness programs  established  under  new  Title  IV. 

Subsection  (a)  of  new  section  409  states  the  general  rule  that 
nothing  in  Title  IV  shall  be  construed  to  limit  the  ability  of  any 
State  or  locality  to  require  submission  of  informatoin  related  to 
hazardous  chemicals  or  to  limit  the  authority  of  any  State  to  pre- 
empt any  local  law  relating  to  the  submission  of  information  con- 
cerning hazardous  chemicals.  After  studying  the  patchwork  of 
State  and  local  right  to  know  laws,  the  Committee  determined  that 
the  Nation  desperately  needed  a  comprehensive  Federal  program. 
The  resulting  legislation  is  new  Title  IV  of  CERCLA.  Subsection 
409(a),  however,  expresses  the  Committee's  ardent  belief  that  any 
Federal  right  to  know  law  should  establish  a  floor  rather  than  a 
ceiling  to  State  and  local  efforts  in  this  area.  Communities  must 
have  the  flexibility  to  impose  greater  requirements  when  presented 
with  greater  needs  than  those  specifically  addressed  in  Title  IV.  It 
makes  inherently  good  sense  to  let  communities  have  the  final  say 
in  designing  community  right  to  know  programs. 

Subsection  (b)  of  new  section  409  provides  an  exception  to  the 
general  rule  in  subsection  (a)  by  requiring  a  limited  Federal  pre- 
emption of  MSDS  laws  enacted  by  any  State  or  locality  after 
August  1,  1985.  The  State  or  local  laws  which  have  MSDS  require- 
ments must  require  that  MSDS's  be  identical  in  content  and 
format  to  the  MSDS  requirements  under  subsection  403(a)  of  CER- 
CLA's  new  Title  IV.  The  State  or  locality,  however,  may  require 
supplemental  information,  through  additional  sheets  attached  to 
the  MSDS  or  such  other  means  as  the  State  or  locality  considers 
appropriate. 

Subsection  (b)  further  provides  that  any  State  or  local  law  en- 
acted after  August  1,  1985,  and  requiring  a  facility  owner  or  opera- 
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tor  who  supplies  a  hazardous  chemical  to  any  other  facility  owner 
or  operator  to  furnish  a  MSDS  to  the  other  facility  owner  or  opera- 
tor, must  be  identical  to  the  requirements  under  paragraph 
403(a)(2)  of  CERCLA's  new  Title  IV. 

New  section  410  exempts  from  the  coverage  of  Title  IV  the  trans- 
portation, including  the  storage  incident  to  such  transportation,  of 
any  hazardous  chemical  or  covered  hazardous  substance  if  the 
transportation  is  regulated  under  the  Hazardous  Materials  Trans- 
portation Act,  the  Hazardous  Liquid  Pipeline  Safety  Act  of  1979,  or 
the  Natural  Gas  Pipeline  Safety  Act  of  1968.  The  Committee  be- 
lieves that  for  the  transportation  and  incidental  storage  of  these 
hazardous  chemicals  and  covered  substances,  Title  IV  of  CERCLA 
should  not  apply. 

Section  411  of  Title  IV  provides  definitions  for  terms  used  in 
Title  IV. 

Subsection  (a)  of  new  Section  411  defines  terms  used  only  in  Title 
IV. 

The  term  "covered  facility"  means  (1)  a  facility  listed  on  the  Na- 
tional Priorities  List  or  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Information  System  list  under 
CERCLA;  (2)  any  facility  (other  than  a  facility  described  in  part  (1) 
or  part  (3)  of  this  definition)  which  contains  a  significant  amount, 
as  determined  by  the  Administrator,  of  one  or  more  covered  haz- 
ardous substances  and  which  is  located  on  a  single  property  or  on 
contiguous  or  adjacent  properties  which  are  under  the  control  of 
the  same  persons  (or  of  any  person  which  controls,  is  controlled  by, 
or  is  under  common  control  with  such  person);  and  (3)  a  facility 
which  has  been  issued  a  permit  under  section  3005  of  the  Solid 
Waste  Disposal  Act  or  has  been  granted  interim  status  under  sub- 
section 3005(e)  of  that  Act. 

The  term  "covered  hazardous  substance"  means  a  substance 
listed  under  paragraph  403(b)(4).  The  term  "covered  operator" 
means  any  person  (including  any  department,  agency,  or  instru- 
mentality of  the  United  States)  who  owns  or  operates  a  covered  fa- 
cility. 

The  term  "hazardous  chemical"  means  any  chemical  for  which 
an  MSDS  is  required  to  be  submitted  under  subsection  1910.1200(g) 
of  title  29  of  the  Code  of  Federal  Regulations,  except  that  the  term 
does  not  include:  (1)  any  food,  food  additive,  color  additive,  drug,  or 
any  cosmetic  regulated  by  the  Food  and  Drug  Administration;  (2) 
any  manufactured  item  containing  a  hazardous  chemical  present 
as  a  solid  whcih  does  not  result  in  exposure  to  the  hazardous  chem- 
ical under  normal  conditions  of  use;  (3)  any  substance  to  the  extent 
it  is  used  for  personal,  family,  or  household  purposes,  or  is  present 
in  the  same  form  and  concentration  as  a  product  packaged  for  dis- 
tribution and  use  by  the  general  public;  and  (4)  any  substance  to 
the  extent  it  is  used  in  a  research  laboratory  or  a  hospital  or  other 
medical  facility  under  the  direct  supervision  of  a  technically  quali- 
fied individual.  This  subsection  excludes  certain  categories  of  sub- 
stances from  the  definition  of  "hazardous  chemicals."  The  Commit- 
tee anticipates  that  the  words  of  this  subsection  shall  be  interpret- 
ed in  a  reasonable  manner.  For  example,  it  is  not  the  Committee's 
intent  to  require  the  filing  of  an  MSDS  in  connection  with  the  stor- 
age or  sale  of  a  new  car  because  of  the  "new  car  smell."  As  another 
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example,  the  Committee  does  not  intend  to  define  "research"  in  a 
manner  which  excludes  testing. 

The  term  "hazardous  substance  emergency"  means  an  accidental 
or  abnormal  release  of  a  covered  hazardous  substance  from  a  cov- 
ered facility  which  may  present  an  imminent  and  substantial  en- 
dangerment  to  health  or  environment.  For  purposes  of  this  defini- 
tion, the  term  "abnormal  release"  means  a  release  that  is  not  a 
continuous  release  and  is  in  excess  of  the  normal  amounts  associat- 
ed with  routine  operations  of  the  covered  facility,  and  the  term 
"accidental  release"  means  a  release  that  is  not  planned. 

The  term  "material  safety  data  sheet"  means  the  sheet  required 
to  be  developed  under  subsection  1910.1200(g)  of  title  29  of  the  Code 
of  Federal  Regulations,  as  that  subsection  may  be  amended  from 
time  to  time. 

Subsection  (b)  of  new  section  411  states  that  terms  used  in  Title 
IV  which  are  defined  for  purposes  of  Title  I  are  to  have  the  mean- 
ings given  by  Title  I. 

Subsection  (b)  of  H.R.  2817's  section  211  authorizes  appropria- 
tions to  the  Federal  Emergency  Management  Agency  (FEMA)  for 
certain  programs  relating  to  hazardous  substances. 

Paragraph  (b)(1)  of  new  section  211  authorizes  to  be  appropriated 
to  FEMA  for  the  fiscal  year  1986  and  for  each  of  the  four  fiscal 
years  thereafter,  not  more  than  $34,911,000  for  training  and  educa- 
tion programs  for  Federal,  State,  and  local  personnel  in  hazard 
mitigation,  emergency  preparedness,  fire  prevention  and  control, 
disaster  response  and  long-term  disaster  recovery.  These  programs 
must  emphasize  training  and  education  related  to  hazardous 
chemicals.  No  amount  of  the  funds  may  be  used  for  training  pro- 
grams which  are  to  be  sparately  authorized  under  paragraph  (b)(2). 
Paragraph  (b)(1)  also  authorizes  to  be  appropriated  to  FEMA  for 
the  fiscal  year  1986  and  for  each  of  the  four  fiscal  years  thereafter, 
not  more  than  $10,170,000  for  training  in  national  security,  techno- 
logical and  natural  hazards,  and  emergency  processes.  This  train- 
ing must  emphasize  hazardous  chemical  emergencies. 

Paragraph  (b)(2)  of  new  section  211  authorizes  to  be  appropriated 
to  FEMA  for  the  fiscal  year  1986  and  for  each  of  the  four  fiscal 
years  thereafter,  not  more  than  $7,000,000  for  making  grants  to 
support  university-sponsored  programs  and  programs  of  State  and 
local  governments  designed  to  improve  emergency  planning,  pre- 
paredness, mitigation,  response,  and  recovery  capabilities.  These 
programs  must  emphasize  hazardous  chemical  emergencies. 

Paragraph  (b)(3)  states  that  nothing  in  section  21]  is  to  affect  the 
availability  of  appropriations  to  FEMA  for  any  programs  carried 
our  by  FEMA  other  than  the  programs  referred  to  in  paragraphs 
(1)  and  (2)  described  above. 

Subsection  (c)  of  new  section  211  states  that  nothing  in  the 
amendment  made  by  subsection  211(a)  is  to  affect  the  requirements 
under  the  Occupational  Safety  and  Health  Act  of  1970. 

Subsection  (d)  of  new  section  211  provides  for  a  pilot  program  to 
be  carried  out  by  the  Administrator  at  one  Federal  facility  in  each 
of  EPA's  ten  regions  to  test  the  feasibility  and  usefulness  of  quanti- 
tatively measuring  the  total  emissions  of  substances  which  are 
listed  below  in  paragraph  211(d)(3). 
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The  Committee  is  aware  of  the  perceived  need  to  monitor  toxic 
emissions  and  also  of  the  need  to  avoid  placing  impractical  require- 
ments upon  covered  owners  and  operators.  The  extremely  toxic 
substance  status  sheets  under  subsection  (c)  of  new  section  403 
cover  what  is  intended  to  be  a  very  small  list  of  extremely  toxic 
substances.  These  substances  are  so  acutely  toxic  that  all  covered 
owners  and  operators,  public  and  private,  must  comply.  The  pilot 
program  under  subsection  (d)  of  new  section  211,  however,  covers  a 
much  broader  list  of  substances  and  applies  solely  to  ten  Federal 
facilities  (to  be  designated  by  the  Administrator  as  provided  for 
under  the  subsection). 

The  Committee  believes  that  the  pilot  program  is  a  reasonable 
compromise  between  competing  interests  and  will  lead  to  construc- 
tive developments  in  toxic  emissions  control  and  community  aware- 
ness without  overburdening  private  industry.  Efforts  suggesting  a 
broad-scale  "mass  balancing"  approach  that  would  require  meas- 
urements for  a  expansive  list  of  substances  have  been  intense. 
While  not  rejecting  the  mass  balancing  concept  out  of  hand,  the 
Committee  has  limited  its  use  to  extremely  toxic  substances  found 
at  any  facility  and  to  a  broader  list  of  substances  found  at  the  ten 
Federal  facilities  participating  in  the  pilot  program.  In  view  of  the 
need  for  increased  awareness  of  toxic  emissions,  it  makes  good 
sense  to  try  the  mass  balancing  method;  it  makes  even  better  sense 
to  try  the  method  on  a  small  scale  at  first. 

Paragraph  (d)(1)  of  new  section  211  directs  the  Administrator  to 
carry  out  the  pilot  program.  In  doing  so,  the  Administrator  must 
use  quantitative  measurements  and  analyses  to  the  maximum 
extent  practicable.  The  purpose  of  this  provision  is  to  ensure  that 
the  Administrator  monitors  the  toxic  emissions  (to  the  maximum 
extent  practicable)  just  as  covered  operators  must  do  for  extremely 
toxic  emissions  under  subsection  403  (c). 

Paragraph  (d)(2)  requires  the  Administrator  to  carry  out  the  pilot 
program  at  one  facility  owned  and  operated  by  the  United  States 
Government  in  each  of  the  ten  regions  of  the  Environmental  Pro- 
tection Agency.  The  facilities  selected  must  be  similar  to  facilities 
in  the  private  sector  so  that  the  Administrator  can  determine  the 
applicability  of  such  methods  outside  the  government.  The  Commit- 
tee believes  that  the  mass  balancing  approach  needs  evaluation, 
but  on  a  small  scale  and  outside  of  private  industry.  This  would 
minimize  the  adverse  affects  of  such  a  testing  if  the  concept  was 
only  marginally  useful  or  impracticable.  The  Committee  under- 
stands, however,  the  concerns  of  some  that  a  pilot  program  carried 
out  solely  in  the  public  sector  sector  runs  the  risk  of  being  of  limit- 
ed relevance  to  the  private  sector.  Therefore  the  Administrator  is 
required  to  select  Federal  facilitites  that  best  reflect  conditions  at 
private  facilities. 

Paragraph  (d)(3)  describes  the  substances  that  require  actual 
monitoring  and  quantitative  measurement  at  each  pilot  program 
facility.  The  list  includes:  (1)  any  substances  designated  as  toxic  or 
hazardous  by  the  Occupational  Safety  and  Health  Administration 
under  the  Occupational  Safety  and  Health  Act  of  1970;  (2)  any  sub- 
stance listed  in  the  most  recent  edition  of  the  ' 'annual  Report  on 
Carcinogens"  published  by  the  National  Toxicology  Program  of  the" 
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United  States  Public  Health  Service;  (.'J)  any  substance  for  which  a 
Threshold  Limit  Value  (TLV)  has  been  established  by  the  Ameri- 
can Conference  of  Government  Industrial  Hygienists;  (4)  any  sub- 
stance listed  by  the  National  Fire  Protection  Association  in  "Haz- 
ardous Chemicals  Data"  (NFPA  49);  (5)  any  substance  identified  in 
"Occupational  Health  Guidelines  for  Chemical  Hazards"  published 
by  the  National  Institute  for  Occupational  Safety  and  Health;  (6) 
any  substance  listed  by  the  National  Fire  Protection  Association 
and  rated  II  through  IV  as  health  hazards  or  rated  III  through  VI 
as  flammability  or  reactivity  hazards  in  "Fire  Hazard  Properties  of 
Flammable  Liquids,  Gases,  Volatile  Solids"  (NFPA  325M);  (7)  any 
substance  designated  as  a  carcinogen  by  the  International  Agency 
for  Research  on  Cancer;  (8)  any  substance  listed  as  a  carcinogen  by 
the  Carcinogen  Assessment  Group  of  the  United  States  Environ- 
mental Protection  Agency;  (9)  any  pesticide  the  use  of  which  is  con- 
trolled under  section  6  of  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act;  (10)  any  substance  listed  in  a  review  by  National 
Cancer  Institute  scientists  published  in  the  Journal  of  Toxicology 
and  Environmental  Health,  8:251-280,  tables  3  through  6,  and  in 
subsequent  published  reviews  by  National  Cancer  Institute  scien- 
tists of  substances  which  meet  the  criteria  of  the  National  Toxicol- 
ogy Program  for  significant  carcinogenic  effect;  and  (11)  any  sub- 
stance defined  as  a  "hazardous  substance"  under  the  Comprehen- 
sive Environmental  Response,  Compensation,  and  Liability  Act  of 
1980. 

Paragraph  (d)(4)  of  new  section  211  requires  the  Administrator  to 
complete  the  pilot  program  and  submit  a  report  on  its  results  to 
the  Committee  on  Public  Works  and  Transportation  and  Energy 
and  Commerce  of  the  House  of  Representatives  and  the  Committee 
on  Environment  and  Public  Works  of  the  Senate  not  later  than  two 
years  after  the  enactment  of  H.R.  2817.  The  report  must  discuss 
the  technological  and  economic  feasibility  of  emissions  and  dis- 
charge reporting,  as  well  as  the  usefulness  and  value  of  the  infor- 
mation collected.  In  addition,  the  Administrator  must  make  recom- 
mendations on  whether  a  permanent  emissions  and  discharge  and 
inventory  reporting  program  should  be  established  on  a  continuing 
basis  and,  if  so,  how  such  a  program  should  be  structured. 

Paragraph  (d)(5)  of  new  section  211  authorizes  to  be  appropriated 
for  fiscal  years  beginning  after  September  30,  1985,  such  sums  as 
may  be  necessary  to  carry  out  the  pilot  program  under  this  subsec- 
tion. 

SECTION  212 — POLLUTION  LIABILITY  INSURANCE 

This  section  adds  a  new  Title  V  to  CERCLA  entitled  Pollution  In- 
surance. This  new  Title,  among  other  things,  exempts  certain  in- 
surance-related risk  retention  groups  and  purchasing  groups  from 
State  laws,  rules,  or  orders  described  in  the  language  of  section  212. 
Section  501  of  section  212's  new  Title  V  contains  definitions  of 
some  of  the  most  important  terms  used  in  the  new  title.  Those  defi- 
nitions are  as  follows: 

(1)  The  term  "insurance"  means  primary  insurance,  excess 
insurance,  reinsurance,  surplus  lines  insurance,  and  any  other 
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arrangement  for  shifting  and  distributing  risk  which  is  deter- 
mined to  be  insurance  under  applicable  State  or  Federal  law. 

(2)  The  term  "pollution  liability"  means  liability  for  injuries 
arising  from  the  release  of  hazardous  substances  or  pollutants 
or  contaminants. 

(3)  The  term  "risk  retention  group"  means  any  legally 
formed  corporation  or  other  limited  liability  association  tax- 
able either  as  a  corporation  or  as  an  insurance  company:  (a) 
which  is  organized  for  the  primary  purpose  and  whose  primary 
activity  consists  of  assuming  and  spreading  all,  or  any  portion, 
of  the  pollution  liability  of  its  group  members;  (b)  which  is 
chartered  or  licensed  as  an  insurance  company  and  is  author- 
ized to  engage  in  the  business  of  insurance  under  the  laws  of 
any  State;  and  (c)  which  does  not  exclude  any  person  from 
membership  in  the  group  solely  to  provide  for  members  of  the 
group  a  competitive  advantage  over  the  excluded  person. 

(4)  The  term  "purchasing  group"  means  any  group  of  per- 
sons which  has  as  one  of  its  purposes  the  purchase  of  pollution 
liability  insurance  on  a  group  basis. 

(5)  The  term  "State"  means  any  State  of  the  United  States 
and  the  District  of  Columbia. 

Section  502  of  section  212's  new  Title  V  provides  that  nothing  in 
the  new  title  is  to  be  construed  to  affect  either  the  tort  law  or  the 
law  governing  the  interpretation  of  insurance  contracts  of  any 
State.  It  further  provides  that  the  definitions  of  "pollution  liabil- 
ity" and  "pollution  liability  insurance"  under  any  State  law  are 
not  to  be  applied  for  the  purposes  of  new  Title  V,  including  recog- 
nition or  qualification  of  risk  retention  groups  or  purchasing 
groups. 

Without  affecting  the  applicability  of  State  laws  generally  appli- 
cable to  persons  or  corporations,  section  503  of  new  Title  V  estab- 
lishes limited  exceptions  for  risk  retention  groups  from  any  State 
law,  rule,  or  order  which  (1)  makes  unlawful,  or  regulates,  directly 
or  indirectly,  the  operation  of  a  risk  retention  group;  (2)  requires  or 
permits  a  risk  retention  group  to  participate  in  any  insurance  in- 
solvency guaranty  association  to  which  an  insurer  licensed  in  the 
State  is  required  to  belong;  (3)  requires  any  insurance  policy  issued 
to  a  risk  retention  group  or  any  member  of  the  group  to  be  coun- 
tersigned by  an  insurance  agent  or  broker  residing  in  the  State; 
and  (4)  otherwise  discriminates  against  a  risk  retention  group  or 
any  of  its  members. 

The  exemptions  just  described  apply  to  pollution  liability  cover- 
age provided  by  a  risk  retention  group  for  the  risk  retention  group 
or  for  any  member  of  the  group,  to  the  sale  of  pollution  liability 
insurance  coverage  for  a  risk  retention  group,  and  to  the  provision 
of  insurance-related  services  for  a  risk  retention  group  or  any 
member  of  such  a  group.  However,  nothing  in  the  language  estab- 
lishing the  exemptions  applies  to  any  State  law  which  requires  a 
risk  retention  group  to  (1)  comply  with  the  unfair  claim  settlement 
practices  law  of  the  State;  (2)  pay,  on  a  nondiscriminatory  basis,  ap- 
plicable premium  and  other  taxes  which  are  levied  on  admitted  in- 
surers and  surplus  line  insurers,  brokers,  or  policy  holders  under 
the  laws  of  the  State;  (3)  participate,  on  a  nondiscriminatory  basis, 
in  any  mechanism  established  or  authorized  under  the  law  of  the 
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State  for  the  equitable  apportionment  among  insurers  of  pollution 
liability  insurance  losses  and  expenses  incurred  on  policies  written 
through  such  mechanism;  (4)  submit  to  the  appropriate  authority 
reports  and  other  information  required  of  licensed  insurers  under 
the  laws  of  a  State  relating  solely  to  pollution  liability  insurance 
losses  and  expenses;  (5)  register  with  and  designate  the  State  insur- 
ance commissioner  as  its  agent  solely  for  the  purpose  of  receiving 
service  of  legal  documents  or  process;  (6)  furnish,  upon  request,  the 
State  insurance  commissioner  a  copy  of  any  financial  report  sub- 
mitted by  the  risk  retention  group  to  the  commissioner  of  the  char- 
tering or  licensing  jurisdiction;  (7)  submit  to  an  examination  by  the 
State  insurance  commissioner  in  any  State  in  which  the  group  is 
doing  business  to  determine  the  group's  financial  condition,  if  the 
commissioner  has  reason  to  believe  the  risk  retention  group  is  in  a 
financially  impaired  condition  and  the  commissioner  of  the  juris- 
diction in  which  the  group  is  chartered  has  not  begun  or  has  re- 
fused to  initiate  an  examination  of  the  group;  or  (8)  comply  with  a 
lawful  order  issued  in  a  delinquency  proceeding  commenced  by  the 
State  insurance  commissioner  if  the  commissioner  of  the  jurisdic- 
tion in  which  the  group  is  chartered  has  failed  to  initiate  such  a 
proceeding  after  notice  of  a  finding  of  financial  impairment. 

Finally,  new  section  503  provides  that  a  State  may  require  that  a 
person  acting,  or  offering  to  act,  as  an  agent  or  broker  for  a  risk 
retention  group  obtain  a  license  from  that  State,  except  that,  under 
section  503,  a  State  may  not  impose  any  qualification  or  require- 
ment which  discriminates  against  a  nonresident  agent  or  broker. 

As  in  the  preceding  section,  section  504  of  new  Title  V  estab- 
lishes limited  exemptions  for  purchasing  groups  from  any  State 
law,  rule,  or  order  which  (1)  prohibits  the  establishment  of  a  pur- 
chasing group;  (2)  makes  it  unlawful  for  an  insurer  to  provide  or 
offer  to  provide  insurance  on  a  basis  providing,  to  a  purchasing 
group  or  its  member,  advantages,  based  on  their  loss  and  expense 
experience,  not  afforded  to  other  persons  with  respect  to  rates, 
policy  forms,  coverages,  or  other  matters;  (3)  prohibits  a  purchasing 
group  or  its  members  from  purchasing  insurance  described  in  the 
preceding  item;  (4)  prohibits  a  purchasing  group  from  obtaining  in- 
surance on  a  group  basis  because  the  group  has  not  been  in  exist- 
ence for  a  minimum  period  of  time  or  because  any  member  has  not 
belonged  to  the  group  for  a  minimum  period  of  time;  (5)  requires 
that  a  purchasing  group  must  have  a  minimum  number  of  mem- 
bers, common  ownership  or  affiliation,  or  a  certain  legal  form;  (6) 
requires  that  a  certain  percentage  of  a  purchasing  group  must 
obtain  insurance  on  a  group  basis;  (7)  requires  that  any  insurance 
policy  issued  to  a  purchasing  group  or  any  members  of  the  group 
be  countersigned  by  an  insurance  agent  or  broker  residing  in  that 
State;  or  (8)  otherwise  discriminates  against  a  purchasing  group  or 
any  of  its  members. 

The  exemptions  just  described  apply  to  pollution  liability  insur- 
ance and  comprehensive  general  liability  insurance  which  includes 
pollution  liability  coverage  provided  to  a  purchasing  group  or  any 
member  of  a  purchasing  group.  The  exemptions  also  apply  to  the 
sale  to  a  purchasing  group  or  a  group's  member  of  either  pollution 
liability  insurance  and  comprehensive  general  liability  coverage,  or 
insurance  related  services,  or  management  services.  New  section 
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504  also  provides  that  a  State  may  require  that  a  person  acting,  or 
offering  to  act,  as  an  agent  or  broker  for  a  purchasing  group  obtain 
a  license  from  that  State,  except  that,  under  section  504,  a  State 
may  not  impose  any  qualification  or  requirement  which  discrimi- 
nates against  a  nonresident  agent  or  broker. 

Section  505  of  new  Title  V  relates  to  the  applicability  of  securi- 
ties laws  to  risk  retention  groups  and  their  members.  Under  sec- 
tion 505,  the  ownership  interests  of  members  of  a  risk  retention 
group  shall  be  considered  to  be  (1)  exempted  securities  for  purposes 
of  section  5  of  the  Securities  Act  of  1933  and  for  purposes  of  section 
12  of  the  Securities  Exchange  Act  of  1934;  and  (2)  securities  for 
purposes  of  the  provisions  of  section  17  of  the  Securities  Act  of  1933 
and  the  provisions  of  section  10  of  the  Securities  Exchange  Act  of 
1934.  Section  505  provides  further  that  a  risk  retention  group  shall 
not  be  considered  to  be  an  investment  company  for  purposes  of  the 
Investment  Company  Act  of  1940.  Finally,  section  505  provides  that 
the  ownership  interests  of  members  in  a  risk  retention  group  shall 
not  be  considered  securities  for  purposes  of  any  State  blue  sky  law. 

SECTION  213 — RELEASES  ASSOCIATED  WITH  BRINE  DISPOSAL 

This  section  adds  a  new  section  130  to  CERCLA. 

Subsection  (a)  of  this  section  directs  the  Administrator  to  conduct 
a  review  of  state  programs  to  protect  public  health  and  the  envi- 
ronment in  states  in  which  annular  injection  of  brines  associated 
with  oil  and  gas  production  is  permitted.  The  review  may  only  be 
conducted  in  the  case  of  states  in  which  there  are  more  than  2500 
active  wells  at  which  annular  injection  is  used  as  of  the  date  of  en- 
actment of  H.R.  2817. 

New  subsection  (b)  provides  that  if  the  Administrator  deter- 
mines, on  the  basis  of  this  review  that  any  state  is  not  adequately 
enforcing  a  state  program  to  assure  that  public  health  or  the  envi- 
ronment will  not  be  endangered  by  releases  associated  with  annu- 
lar injection  or  surface  disposal  of  brines  the  Administrator,  after 
notice  to  the  state,  is  to  take  or  order  such  enforcement  or  correc- 
tive action  as  may  be  necessary  to  assure  protection  of  public 
health  or  the  environment.  The  Administrator  may  also  bring  a 
civil  action  to  require  compliance  with  any  enforcement  or  correc- 
tive action  taken  or  ordered.  A  civil  penalty  not  to  exceed  $5,000 
for  each  day  of  violation  of  any  enforcement  of  corrective  action 
may  be  assessed. 

New  subsection  (c)  provides  that  the  review  shall  be  completed, 
and  any  enforcement  or  corrective  action  taken  or  ordered  shall  be 
commenced,  no  later  than  18  months  after  the  date  of  enactment. 

New  subsection  (d)  provides  that  for  purposes  of  this  provision 
the  term  "annular  injection"  means  the  re-injection  of  brines  asso- 
ciated with  the  production  of  oil  or  gas  between  the  production  and 
surface  casings  of  a  conventional  oil  or  gas  producing  well. 

SECTION  214 — RADON  GAS 

Subsection  (a)  of  this  section  directs  the  Administrator  of  the  En- 
vironmental Protection  Agency  to  identify  the  locations  in  populat- 
ed areas  in  the  United  States  where  radon  gas  and  radon  daugh- 
ters are  forming  from  naturally  occurring  deposits  of  uranium  and 
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are  collecting  in  residences  and  other  structures.  The  Administra- 
tor is  to  assess,  for  each  location  identified,  the  amounts  of  radon 
gas  and  radon  daughters  that  are  forming  and  the  amounts  that 
are  present  in  residences  and  other  structures.  The  Administrator 
is  also  to  determine  the  level  of  radon  gas  and  radon  daughters 
which  poses  a  threat  to  human  health  and  assess  for  each  location 
the  extent  of  the  threat  to  human  health.  A  report  to  Congress  on 
the  results  of  the  assessment  is  to  be  made  not  later  than  one  year 
after  the  date  of  enactment. 

Subsection  (b)  directs  the  Administrator  to  conduct  a  demonstra- 
tion program  to  test  methods  of  reducing  or  eliminating  the  threat 
to  public  health  of  radon  gas  and  radon  daughters.  These  methods 
are  to  include  venting  of  residences  and  other  structures  and  any 
other  methods  the  Administrator  determines  may  be  effective  in 
reducing  or  eliminating  the  threat.  The  demonstration  program 
under  this  section  is  to  be  conducted  at  the  Reading  Prong,  Penn- 
sylvania and  New  Jersey,  and  at  such  other  sites  as  the  Adminis- 
trator considers  appropriate. 

The  Administrator  is  directed  to  submit  interim  reports  not  later 
than  September  30,  1986,  and  September  30,  1987,  on  the  status  of 
the  deomonstration  program.  A  final  report  is  to  be  submitted  not 
later  than  September  31,  1988. 

SECTION  215— OVERSIGHT  AND  REPORTING  REQUIREMENTS 

Section  215  adds  a  new  subsection  (h)  to  section  301  to  CERCLA 
relating  to  oversight  and  reporting  requirements. 

New  subsection  (h)  provides  that  the  appropriate  authorizing 
committees  of  Congress  shall  conduct  oversight  hearings  not  less 
often  than  annually  to  ensure  that  CERCLA  is  being  implemented 
according  to  the  purposes  of  the  Act  and  Congressional  intent  in 
enacting  the  Act.  The  Administrator  is  directed  to  submit  a  report 
annually  to  the  Committee  on  Public  Works  and  Transportation 
and  Energy  and  Commerce  of  the  House  of  Representatives,  and 
the  Committee  on  Environment  and  Public  Works  of  the  Senate  on 
the  progress  achieved  in  implementing  CERCLA.  This  report  is  to 
specifically  include: 

A  detailed  description  of  each  feasibility  study  carried  out  at 
a  facility  under  Title  I. — The  status  and  estimated  date  of  com- 
pletion of  each  such  study. 

Notice  of  each  such  study  which  will  not  meet  a  previously 
published  schedule  for  completion  and  the  new  estimated  date 
for  completion. 

An  evalution  of  newly  developed  feasible  and  achievable  per- 
manent treatment  technologies. 

Progress  made  in  reducing  the  number  of  facilities  in  the  in- 
terim category  on  the  National  Priorities  List. 

Title  III— Provisions  Relating  to  Taxation 

SECTION  301 — FIVE-YEAR  EXTENSION 

This  section  extends  the  taxes  under  4611  of  the  Internal  Reve- 
nue Code  of  1954  through  1990. 
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SECTION  302 — REPEAL  OF  POST-CLOSURE  TAX  AND  TRUST  FUND 

This  section  repeals  the  post-closure  tax  on  the  receipt  of  hazard- 
ous waste  at  a  qualified  hazardous  waste  disposal  facility  and  the 
provision  establishing  the  post-closure  liability  trust  fund. 

SECTION  303 — TAX  ON  CHEMICAL  FEEDSTOCKS 

This  section  amends  Subchapter  B  of  Chapter  38  of  the  Internal 
Revenue  Code  of  1954  relating  to  taxes  on  feedstocks  to  extend  at 
the  current  rate  the  feedstock  taxes.  It  also  contains  clarifying  ex- 
emptions from  the  tax  with  respect  to  substances  used  in  the  pro- 
duction of  motor  fuel,  substances  having  transitory  presence  during 
a  smelting  or  refining  process  and  substances  used  in  the  produc- 
tion of  animal  feed. 

SECTION  304 — WASTE-END  TAX 

This  section  imposes  under  the  Internal  Revenue  Code  of  1954  a 
waste-end  tax  determined  on  a  dry-weight  basis  sufficient  to  raise 
revenues  in  the  amount  of  $250  million  in  each  of  the  five  fiscal 
years  1986  through  1991  for  deposit  into  the  Hazardous  Substance 
Superfund. 

SECTION  305 — BROAD-BASED  TAX 

This  section  imposes  under  the  Internal  Revenue  Code  of  1954  a 
broad-based  corporate  tax  sufficient  to  raise  revenues  in  the 
amount  of  $720  million  in  each  of  the  five  fiscal  years  after  fiscal 
year  1985  for  deposit  in  the  Hazardous  Substances  Superfund. 

SECTION  306 — TAX  FOR  PETROLEUM  RELEASE  RESPONSE  ACCOUNT 

This  section  imposes  under  the  Internal  Revenue  Code  of  1954 
such  taxes  are  are  necessary  to  raise  revenues  in  the  amount  of 
$180  million  in  each  of  the  first  five  fiscal  years  after  fiscal  year 
1985  for  deposit  in  the  Petroleum  Release  Response  Account  estab- 
lished under  section  206  of  CERCLA  (as  added  by  this  bill).  No 
amount  of  such  taxes  shall  be  imposed  during  any  calendar  quarter 
if,  on  the  last  day  of  the  preceding  calendar  quarter,  the  unobligat- 
ed balance  of  the  Petroleum  Release  Response  Account  exceeds 
$100  million.  The  taxes  are  to  be  imposed  during  any  calendar 
quarter  if,  on  the  last  day  of  the  preceding  calendar  quarter,  the 
unobligated  balance  is  less  than  $80  million. 

SECTION  307 — TAX  ON  IMPORTED  SUBSTANCES 

This  section  imposes  under  the  Internal  Revenue  Code  of  1954  an 
import  tax  in  amounts  sufficient  to  raise  revenues  of  $300  million 
in  each  of  the  five  fiscal  years  after  fiscal  year  1985  for  deposit  into 
the  Hazardous  Substance  Superfund.  The  tax  is  an  ad  valorem  tax 
and  is  to  be  imposed  on  the  sale  by  the  importer  of  any  substance 
which  is  directly  or  substantially  manufactured  or  produced  from 
materials  or  feedstocks  consisting  of  one  or  more  taxable  chemicals 
under  section  4662(a)  of  the  Internal  Revenue  Code  of  1954. 
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Title  IV — Comprehensive  Oil  Pollution  Liability  and  Compensation 

Title  IV  establishes  a  liability  and  compensation  scheme  for  oil 
pollution  resulting  from  the  discharge  of  oil  from  a  vessel  or  facili- 
ty into  the  navigable  waters  of  the  United  States.  Although  there 
are  existing  Federal  and  State  laws  which  address  various  aspects 
of  such  a  contingency,  these  laws  are  often  limited  in  scope  and  do 
not  provide  adequate  compensation  to  those  who  suffer  economic 
loss  as  a  result  of  an  oil  spill  incident. 

This  is  the  sixth  Congress  in  which  there  has  been  an  attempt  to 
enact  a  Comprehensive  Oil  Pollution,  Liability  and  Compensation 
Act.  Legislative  consideration  of  the  issue  began  in  the  94th  Con- 
gress. A  bill  was  reported  to  the  House  in  September,  1976.  Con- 
gress did  not,  however,  have  sufficient  time  to  finish  action  on  that 
bill. 

Both  the  House  and  Senate  approved  similar  legislation  during 
the  95th  Congress.  This  legislation  failed  to  become  law  when 
agreement  could  not  be  reached  on  precise  language  during  the 
Second  Session  of  that  Congress. 

During  the  96th  Congress,  the  House  approved  a  bill,  H.R.  85,  to 
establish  a  comprehensive  liability  and  compensation  scheme.  Seri- 
ous consideration  was  given  to  making  this  bill  part  of  the  Compre- 
hensive Environmental  Response,  Compensation,  and  Liability  Act 
(CERCLA:  P.L.  95-517).  For  a  number  of  reasons,  the  bill  was  not 
included  in  CERCLA  and  it  died  when  the  Senate  failed  to  act  on 
H.R.  85  prior  to  adjournment. 

During  the  97th  Congress,  similar  legislation  was  reported,  but  it 
did  not  reach  the  House  Floor. 

During  the  98th  Congress,  the  House  again  approved  a  bill  to  es- 
tablish an  oil  spill  comprehensive  liability  and  compensation 
scheme,  this  time  as  an  amendment  to  H.R.  5640,  the  Superfund 
Expansion  and  Protection  Act  of  1984.  That  legislation  was  re- 
ferred to  the  Senate  Committee  on  Finance,  where  no  action  was 
taken  prior  to  the  98th  Congress'  adjournment. 

Despite  early  opposition  to  the  establishment  of  a  comprehensive 
liability  and  compensation  scheme  for  oil  spill  incidents,  the  Ad- 
ministration now  supports  enactment  of  this  type  of  legislation. 

Although  United  States  oil  spill  experience  has  generally  been 
lower  than  in  the  rest  of  the  world,  the  Committee  believes  that 
there  is  a  need  for  the  establishment  of  a  comprehensive  liability 
and  compensation  scheme  to  govern  oil  spill  incidents.  In  1984, 
three  of  the  four  major  spills  worldwide  occurred  in  United  States' 
waters.  In  1983,  one  out  of  the  five  major  worldwide  spills  was  in 
the  United  States. 

There  are  currently  four  Federal  laws  which  establish,  in  vary- 
ing degrees,  oil  pollution  liability  and  compensation  requirements. 
The  Federal  Water  Pollution  Control  Act  (FWPCA,  more  common- 
ly referred  to  as  the  Clean  Water  Act)  establishes  liability  for  the 
recovery  of  the  actual  costs  of  the  removal  of  oil  by  the  United 
States  Government  in  the  event  of  a  discharge  of  oil  in  harmful 
quantities  into  the  navigable  waters  of  the  United  States.  The 
Trans-Alaska  Pipeline  Authorization  Act  establishes  liability  for 
damages  in  the  event  of  a  discharge  of  oil  from  any  vessel  carrying 
oil  that  has  been  transported  through  the  Trans-Alaska  Pipeline  to 
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any  United  States  port.  The  Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978  establishes  liability  for  cleanup  costs  and 
damages  resulting  from  Outer  Continental  Shelf  Lands  Act  activi- 
ties. The  Deepwater  Port  Act  of  1974  establishes  liability  for  clean- 
up costs  and  damages  resulting  from  the  discharge  of  oil  from  a 
vessel  within  a  deepwater  port  safety  zone  or  from  a  vessel  which 
received  oil  at  a  deepwater  port  and  was  not  moored  at  a  deepwa- 
ter port.  Each  act  establishes  a  separate  compensation  fund,  fi- 
nanced by  separate  per-barrel  fees  levied  on  oil,  and  sets  up  its  own 
definition  of  vessel  liability,  liability  limits,  and  financial  responsi- 
bility. 

The  existence  of  four  Federal  statutes  addressing  the  conse- 
quences of  oil  pollution  from  a  discharge  of  oil  from  a  vessel  or  fa- 
cility results  in  duplication  of  administrative  arrangements  and  ac- 
tivity, the  maintenance  of  four  different  funds,  and  the  enforce- 
ment of  disparate  regulations  for  essentially  the  same  purposes. 
Further  complicating  matters,  the  Federal  Water  Pollution  Control 
Act,  Outer  Continental  Shelf  Lands  Act,  and  Deepwater  Port  Act 
funds  are  administered  by  the  Coast  Guard,  and  the  Trans-Alaska 
Pipeline  Fund  is  administered  by  holders  of  the  pipeline  right-of- 
way  through  a  special  tax-exempt  government  corporation. 

These  statutes  have  provided  only  a  partially  cost-efficient  mech- 
anism for  governing  oil  spill  incidents.  As  a  general  rule,  they  pro- 
vide adequate  compensation  to  those  persons  who  have  suffered 
damages  as  a  result  of  such  incidents.  To  date,  only  the  Federal 
Water  Pollution  Control  Act  has  been  drawn  up  to  serve  the  estab- 
lished purpose  of  coping  with  the  consequences  of  oil  spills.  Experi- 
ence under  this  Act  has  demonstrated  the  inadequacy  of  the  cur- 
rent statutory  scheme.  The  Coast  Guard  has  been  unable  to 
achieve  full  recovery  of  cleanup  costs  from  responsible  parties  and 
has  had  to  rely  on  regular  or  supplemental  appropriations  to  meet 
cleanup  requirements.  In  addition,  the  Fund  has  never  been  funded 
at  its  authorized  level  of  $35  million  and,  according  to  the  Coast 
Guard,  has  on  occasion  been  fully  depleted.  Even  at  its  full  author- 
ized level,  this  fund  would  be  grossly  inadequate  to  provide  ade- 
quate and  timely  compensation  in  the  event  of  a  catastrophic  spill 
such  as  the  Amoco  Cadiz. 

In  addition  to  the  Federal  laws,  there  are  currently  twenty-four 
States  which  have  enacted  oil  spill  liability  laws.  In  general,  the 
State  regimes  prohibit  and  penalize  oil  discharges,  require  responsi- 
ble parties  to  report  spills  and  to  clean  them  up,  and  designate  a 
State  authority  to  coordinate  State  cleanup  efforts  and  cooperate 
with  Coast  Guard  and  Environmental  Protection  Agency  officials. 
Fourteen  of  these  States  have  also  created  compensation  funds 
which  are  financed  by  license  fees,  penalties,  fines,  and/or  appro- 
priations. Five  States  finance  their  fund,  wholly  or  partially,  by  a 
per-barrel  tax  on  oil.  There  is  a  wide  divergence  among  the  State 
laws  regarding  such  matters  as  coverage,  legal  defenses,  procedures 
for  settling  claims,  and  liability  limits.  As  a  result,  a  single  oil  spill 
incident  could  potentially  be  governed  by  several  different  levels  of 
liability  and  compensation. 

In  general,  a  private  claimant  injured  by  a  discharge  of  oil  from 
a  vessel  or  facility  must  now  depend  on  compensation  pursuant  to 
State  statutes,  if  applicable,  or  suits  brought  against  the  responsi- 
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ble  party.  In  the  United  States  such  suits  may  be  brought  by  a 
party  who  suffers  damage  caused  by  oil  pollution  under  common 
law  and  general  principles  of  maritime  law.  However,  for  a  party 
to  be  held  liable,  either  negligence  must  be  proved  or  unseaworthi- 
ness of  the  offending  vessel  must  be  shown.  The  prospects  of  ob- 
taining adequate  compensation  in  such  an  action  are  complicated 
by  the  fact  that  each  State,  as  well  as  the  Federal  Government,  has 
its  own  body  of  common  law.  Furthermore,  the  owner  of  the  vessel 
or  facility  may  be  entitled  to  limit  his  liability  under  the  Limita- 
tion of  Liability  Act.  Thus,  a  claimant's  prospects  for  recovering 
damages  from  a  spiller  in  such  a  suit  are  uncertain,  at  best. 

The  Committee's  approval  of  Title  IV  is  meant  to  address  this 
situation. 

SECTION  400 — SHORT  TITLE 

This  section  provides  that  the  title  may  be  cited  as  the  Compre- 
hensive Oil  Pollution  Liability  and  Compensation  Act. 

Subtitle  A — Oil  pollution  liability  and  compensation 

SECTION  401 — DEFINITIONS 

Section  401  contains  definitions  frequently  used  in  Title  IV.  They 
are  as  follows: 

(1)  The  term  "claim"  means  a  demand  in  writing  for  a  sum  cer- 
tain. 

(2)  The  term  "cleanup  costs"  means  the  costs  of  reasonable  meas- 
ures taken,  after  an  incident  has  occurred,  to  prevent,  minimize,  or 
mitigate  oil  pollution  from  that  incident. 

(3)  The  term  "discharge"  means  an  intentional  or  unintentional 
emission,  and  includes  spilling,  leaking,  pumping,  pouring,  empty- 
ing or  dumping. 

(4)  The  term  "facility"  means  a  structure,  or  group  of  structures, 
which  is  wholly  or  partially  located,  on  the  Outer  Continental 
Shelf  and  is  used  for  the  purposes  of  exploring  for,  drilling  for,  pro- 
ducing, storing,  handling,  transferring,  processing,  or  transporting 
oil  produced  from  the  Outer  Continental  Shelf.  The  term  also 
means  a  structure  or  group  of  structures  licensed  under  the  Deep- 
water  Port  Act  of  1974. 

(5)  The  term  "foreign  claimant"  means  any  person  who  asserts  a 
claim  and  who  (a)  resides  in  a  foreign  country,  (b)  is  the  govern- 
ment of  a  foreign  country,  or  (c)  is  an  agency  or  political  subdivi- 
sion of  a  foreign  country. 

(6)  The  term  "fund"  means  the  fund  established  by  subtitle  B  of 
this  title. 

(7)  The  term  "guarantor"  means  the  person,  other  than  the  re- 
sponsible party,  who  provides  evidence  of  financial  responsibility 
for  a  responsible  party. 

(8)  The  term  "incident"  means  any  occurrence  or  series  of  occur- 
rences having  the  same  origin,  either  of  which  involves  one  or 
more  vessels,  facilities,  or  any  combination  thereof,  and  which 
causes  or  poses  a  substantial  threat  of  oil  pollution. 

(9)  The  term  "inland  oil  barge"  means  a  non-self-propelled  vessel, 
carrying  oil  in  bulk  as  cargo  or  in  residue  from  cargo  and  certifi- 
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cated  to  operate  only  on  the  internal  waters  of  the  United  States 
while  operating  in  such  waters. 

(10)  The  term  "internal  waters  of  the  United  States"  means 
those  waters  of  the  United  States  lying  inside  the  baseline  from 
which  the  territorial  sea  is  measured  and  those  waters  outside  that 
baseline  which  are  a  part  of  the  Gulf  Intracoastal  Waterway. 

(11)  The  term  "lessee"  means  a  person  holding  a  leasehold  inter- 
est in  an  oil  and  gas  lease  on  submerged  lands  of  the  Outer  Conti- 
nental Shelf  granted  or  maintained  under  the  Outer  Continental 
Shelf  Lands  Act. 

(12)  The  term  "licensee"  means  a  person  holding  a  license  issued 
under  the  Deepwater  Port  Act  of  1974. 

(13)  The  term  "mobile  offshore  drilling  unit"  means  every  water- 
craft  or  other  contrivance  (other  than  a  public  vessel  of  the  United 
States)  capable  of  use  as  a  means  of  transportation  on  water  and  as 
a  means  of  drilling  for  oil  on  the  Outer  Continental  Shelf. 

(14)  The  term  "natural  resources"  means  the  living  and  nonliv- 
ing resources  belonging  to,  managed  by,  held  in  trust  by,  appertain- 
ing to,  or  otherwise  controlled  by  the  United  States,  any  State  or 
local  government,  or  any  foreign  government.  The  term  includes 
the  resources  of  the  fishery  conservation  zone  established  by  the 
Fishery  Conservation  and  Management  Act  of  1976. 

(15j  The  term  "navigable  waters"  means  the  waters  of  the 
United  States,  including  the  territorial  sea. 

(16)  The  term  "oil"  means  petroleum,  including  crude  oil  or  any 
fraction  from  or  residue  of  crude  oil. 

(17)  The  term  "oil  pollution"  is  defined  in  three  parts.  First,  the 
term  means  the  presence  of  oil  (a)  in  or  on  the  navigable  waters  or, 
(b)  on  land  within  the  United  States  immediately  adjacent  to  such 
waters,  or  (c)  in  or  on  the  waters  of  the  contiguous  zone.  The  oil 
must  have  been  discharged  from  a  vessel  or  facility  in  quantities 
which  the  President  has  determined  may  be  harmful  pursuant  to 
paragraph  311(b)(4)  of  the  Federal  Water  Pollution  Control  Act. 
Secondly,  the  term  means  the  presence  of  oil — other  than  natural 
seepage — in  or  on  waters  outside  the  territorial  limits  of  the 
United  States  and  of  any  foreign  country  if  it  (a)  results  from  ac- 
tivities conducted  under  the  Outer  Continental  Shelf  Lands  Act;  (b) 
results  from  the  operations  of  a  deepwater  port  licensed  under  the 
Deepwater  Port  Act;  (c)  is  causing  injury  to  or  loss  of  natural  re- 
sources; or  (d)  results  from  the  transportation  of  oil  by  a  ship  which 
received  the  oil  at  a  terminal  of  the  Trans-Alaska  Pipeline  for 
transportation  to  a  United  States  port,  before  its  arrival  at  a  port 
in  the  United  States.  Thirdly,  the  term  means  the  presence  of  oil — 
other  than  natural  seepage — (including  the  territorial  sea  or  adja- 
cent shoreline)  of  a  foreign  country  if  it  (a)  results  from  a  vessel 
within  the  navigable  waters;  (b)  results  from  activities  conducted 
under  the  Outer  Continental  Shelf  Lands  Act;  (c)  results  from  the 
operations  of  a  deepwater  port  licensed  under  the  Deepwater  Port 
Act  or  a  vessel  transiting  to  or  from  a  deepwater  port  and  located 
in  a  safety  zone  of  a  deepwater  port  under  the  Deepwater  Port  Act; 
or  (d)  in  the  case  of  the  waters  or  adjacent  shoreline  of  Canada,  re- 
sults from  the  transportation  of  oil  by  a  ship  which  received  the  oil 
at  a  terminal  of  the  Trans-Alaska  Pipeline  for  transportation  to  a 
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port  in  the  United  States,  before  the  ship's  arrival  at  a  port  in  the 
United  States. 

(18)  The  term  "operator"  means,  in  the  case  of  a  vessel,  a  char- 
terer by  demise  or  any  other  person,  except  the  owner,  who  is  re- 
sponsible for  the  operation,  manning,  victualing,  and  supplying  of 
the  vessel;  or,  in  the  case  of  a  pipeline,  any  person,  except  the 
owner,  who  is  responsible  for  the  operation  of  such  pipeline  by 
agreement  with  the  owner. 

(19)  The  term  "Outer  Continental  Shelf  has  the  meaning  set 
forth  in  section  2(a)  of  the  Outer  Continental  Shelf  Lands  Act. 

(20)  The  term  "owner"  means,  in  the  case  of  a  vessel  or  pipeline, 
any  person  holding  title  to,  or  in  the  absence  of  title,  any  other  in- 
dicia of  ownership  of,  the  vessel  or  pipeline,  whether  by  lease, 
permit,  contract,  license,  or  other  form  of  agreement  except  that 
such  term  does  not  include  any  person  who,  without  participating 
in  the  management  or  operation  of  a  vessel  or  a  pipeline,  holds  in- 
dicia of  ownership  primarily  to  protect  his  security  interest  in  the 
vessel  or  pipeline. 

(21)  The  term  "permittee"  means  a  person  holding  an  authoriza- 
tion, license,  or  permit  for  geological  exploration  issued  under  sec- 
tion 11  of  the  Outer  Continental  Shelf  Lands  Act. 

(22)  The  term  "person"  means  an  individual,  firm,  corporation, 
association,  partnership,  consortium,  joint  venture,  or  any  other 
commercial,  legal,  or  governmental  entity. 

(23)  The  term  "public  vessel"  means  a  vessel  which  (a)  is  owned 
or  chartered  by  demise,  and  operated  by  the  United  States,  a  State 
or  political  subdivision  thereof,  or  a  foreign  government,  and  (b)  is 
not  engaged  in  commercial  service. 

(24)  The  term  "removal  costs"  means  (a)  costs  incurred  under 
sections  311(c),  311(d),  or  311(e)  of  the  Federal  Water  Pollution  Con- 
trol Act,  section  5  of  the  Intervention  on  the  High  Seas  Act,  or  sec- 
tion 18(b)  of  the  Deep  water  Port  Act  of  1974,  and  (b)  other  cleanup 
costs  other  than  those  previously  described. 

(25)  The  term  "responsible  party"  means,  (a)  in  the  case  of  a 
vessel  or  pipeline,  the  owner  or  operator  of  the  vessel  or  pipeline; 
(b)  in  the  case  of  a  facility  (other  than  a  deepwater  port  or  pipeline) 
the  lessee  or  permittee  of  the  area  in  which  the  facility  is  located, 
or  the  holder  of  a  right  of  use  and  easement  granted  under  the 
Outer  Continental  Shelf  Lands  Act  for  the  area  in  which  the  facili- 
ty is  located,  where  the  holder  is  not  the  person  who  is  the  lessee 
or  permittee  of  the  facility;  and,  (c)  in  the  case  of  a  deepwater  port, 
the  licensee. 

(26)  The  term  "Secretary"  means  the  Secretary  of  Transporta- 
tion. 

(27)  The  term  "ship"  means  a  vessel  (other  than  an  inland  oil 
barge)  which  is  carrying  oil  in  bulk  as  cargo  or  in  residue  from 
cargo. 

(28)  The  term  "United  States"  and  "State"  mean  the  several 
States  of  the  United  States,  the  District  of  Columbia,  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianas,  the  Trust  Territory  of  the  Pacific  Islands, 
and  any  other  territory  or  possession  of  the  United  States. 

(29)  The  term  "United  States  claimant"  means  any  person  resid- 
ing in  the  United  States,  the  Government  of  the  United  States  or 
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any  agency  thereof,  or  the  government  of  a  State  or  a  political  sub- 
division thereof,  who  asserts  a  claim. 

(30)  The  term  '  Vessel"  means  every  description  of  watercraft  or 
other  artificial  contrivance  used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water. 

SECTION  402 — COORDINATION  WITH  INTERNATIONAL  CONVENTIONS 

Section  402  provides  that  during  any  period  in  which  both  the 
International  Convention  on  Civil  Liability  for  Oil  Pollution 
Damage,  1984,  and  the  International  Convention  on  the  Establish- 
ment of  an  International  Fund  for  Compensation  for  Oil  Pollution 
Damage,  1984,  are  in  force  with  respect  to  the  United  States,  this 
subtitle  shall  not  apply  with  respect  to  damage  arising  out  of  or  di- 
rectly resulting  from  oil  pollution  or  a  substantial  threat  of  oil  pol- 
lution to  the  extent  that  compensation  is  available  under  the  con- 
ventions and  subtitle  D  of  this  Act. 

SECTION  403 — DAMAGES  AND  CLAIMANTS 

Subsection  (a)  of  section  403  specifies  the  damages  for  which  a 
claim  may  be  asserted  under  the  Act. 

As  a  general  rule,  claims  may  be  asserted  for  damages  for  eco- 
nomic loss  incurred  on  or  after  the  effective  date  of  this  section 
and  arising  out  of  or  directly  resulting  from  oil  pollution  or  a  sub- 
stantial threat  of  oil  pollution  for — 

removal  costs  (subsection  (a)(1)); 

injury  to,  or  destruction  of,  real  or  personal  property  (subsec- 
tion (a)(2)); 

reasonable  costs  incurred  in  (A)  assessing  both  short-term 
and  long-term  and  long-term  injury  to,  or  destruction  of,  natu- 
ral resources  (b)  preparing  a  restoration  and  acquisition  plan 
with  respect  to  the  damaged  resources,  and  (c)  restoring  or  ac- 
quiring the  equivalent  of  the  damaged  resources  (subsection 
(a)(3)); 

loss  of  subsistence  use  of  natural  resources  (subsection  (a)(4)); 
loss  of  profits  or  impairment  of  earning  capacity  due  to 
injury  or  destruction  of  real  or  personal  property  or  natural  re- 
sources to  the  extent  that  such  damages  are  sustained  during 
the  two-year  period  beginning  on  the  date  the  claimant  first 
suffers  such  loss  (subsection  (a)(5));  and 

loss  of  tax  revenue  for  a  period  of  one  year  due  to  injury  to 
real  or  personal  property  (subsection  (a)(6)). 
The  damages  specified  in  subsection  (a)  may  not,  in  all  instances, 
be  available  to  all  claimants.  In  order  to  determine  whether  a  par- 
ticular claimant  may  assert  a  claim  for  damages  under  subsection 
(a),  reference  must  be  made  to  subsections  (b),  (c),  (d)  which  de- 
scribe the  persons  who  have  standing  to  assert  claims  for  the  types 
of  damages  enumerated  in  subsection  (a). 

Subsection  (b)  of  Section  403  provides  that,  as  a  general  rule,  a 
claim  for  removal  costs  (subsection  (a)(1)  damages)  may  be  asserted 
by  any  person.  However,  there  are  limitations  on  recovery  by  re- 
sponsible parties.  A  responsible  party  with  respect  to  a  vessel  or  fa-" 
cility  involved  in  an  incident  may  assert  a  claim  for  removal  costs 
only  if  he  can  show  that  (1)  he  is  entitled  to  a  defense  to  liability 
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under  section  404(c)  of  this  Act,  or  (2)  he  is  entitled  to  a  limitation 
of  liability  under  section  404(b)  of  this  Act.  If  a  responsible  party  is 
not  entitled  to  a  defense  to  liability,  but  is  entitled  to  a  limitation 
of  liability,  he  may  assert  a  claim  for  removal  costs  only  to  the 
extent  that  the  sum  of  the  removal  costs  incurred  by  him  plus  the 
amounts  paid  by  him  or  by  his  guarantor  for  claims  asserted  under 
subsection  (a)  exceeds  the  limitation  to  which  he  is  entitled. 

Subsection  (c)(1),  provides  that  a  claim  for  subsection  (a)(2)  dam- 
ages (injury  to,  or  destruction  of,  real  or  personal  property)  with  re- 
spect to  oil  pollution  described  in  section  401(17)  (A)  or  (B)  may  be 
asserted  by  any  United  States  claimant,  but  only  if  the  property  is 
owned  or  leased  by  the  claimant.  Subsection  (c)(1)  also  provides 
that  a  claim  for  subsection  (a)(4)  damages  (the  loss  of  subsistence 
use  of  natural  resources)  with  respect  to  oil  pollution  described  in 
Section  401(17)  (A)  or  (B)  may  be  asserted  by  any  United  States 
claimant  but  only  if  the  natural  resource  is  utilized  by  the  claim- 
ant. 

Subsection  (c)(2)  of  Section  403,  provides  that  subsection  (a)(3) 
damages  (for  injury  to  and  destruction  of  natural  resources)  may  be 
asserted  only  by  the  President  as  trustee  for  natural  resources  con- 
trolled by  the  United  States  or  by  the  governor  of  any  State  for 
natural  resources  within  the  boundary  of  the  State  and  controlled 
by  the  State  or  local  government  within  the  State. 

Subsection  (c)(3)  of  Section  403,  provides  that  a  claim  subsection 
(a)(5)  damages  (for  loss  of  profits  or  impairment  of  earning  capacity 
due  to  injury  of  destruction  of  real  or  personal  property  or  natural 
resources)  with  respect  to  oil  pollution  described  in  Section  401(17) 
(A)  or  (B)  may  be  asserted  by  any  United  States  claimant,  but  only 
if  the  claimant  derives  at  least  25  percent  of  his  earnings  from  ac- 
tivities which  utilize  the  property  or  natural  resources  or,  if  such 
activities  are  seasonal  in  nature,  25  percent  of  the  claimant's  earn- 
ings during  the  season  in  which  such  activities  took  place. 

Subsection  (c)(4)  of  Section  403,  provides  that  a  claim  subsection 
(a)(5)  damages  (for  loss  of  tax  revenue  for  a  period  of  one  year  due 
to  injury  to  real  or  personal  property)  may  be  asserted  only  by  a 
State  or  political  subdivision  thereof. 

Subsection  (d)  of  Section  403  relates  to  damages  recoverable  by 
foreign  claimants.  Subsection  (d)(1),  establishes  the  general  rule.  A 
claim  may  be  asserted  for  damages  under  subsection  (a)(2),  (3),  (4), 
or  (5)  with  respect  to  oil  pollution  described  in  Section  401(17)(C)  by 
a  foreign  claimant  who  is  a  resident  of  the  country  in  which  the  oil 
pollution  occurs,  to  the  same  extent  that  a  United  States  claimant 
would  be  able  to  assert  a  claim  with  respect  to  oil  pollution  de- 
scribed in  Section  401(17)(A):  First,  the  foreign  claimant  must  not 
have  been  otherwise  compensated  for  his  loss.  And  second,  the  re- 
covery must  be  authorized  by  a  treaty  or  an  executive  agreement 
between  the  United  States  and  the  foreign  country  of  which  the 
claimant  is  a  resident;  or  the  Secretary  of  State,  in  consultation 
with  the  Attorney  General  must  certify  that  the  country  involved 
provides  a  comparable  remedy  for  United  States  claimants. 

Subsection  (d)(2)  provides  a  special  rule  for  Canadian  claimants 
respecting  Trans-Alaska  pipeline  oil.  In  the  case  of  any  oil  pollu- 
tion described  in  Section  401(17)(B)(iv)  or  401(17)(C)(iv),  a  claim  may 
be  asserted  for  damages  under  subsection  (a)  (2),  (3),  (4),  or  (5)  by  a 
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resident  of  Canada  with  regard  to  subsection  403(d)(1)(B),  to  the 
same  extent  that  a  United  States  claimant  would  be  able  to  assert 
a  claim  with  respect  to  oil  pollution  described  in  section  401(17)  (A) 
and  (B). 

Subsection  (e)  of  section  403  provides  that  the  Attorney  General 
may  assert  a  claim  under  subsection  (a)  of  this  section,  on  his  own 
motion  or  at  the  request  of  the  Secretary,  on  behalf  of  any  group  of 
United  States  claimants  who  may  assert  a  claim  under  section  403. 

Subsection  (f)  of  Section  403  provides  that  if  the  Attorney  Gener- 
al fails  to  act  under  subsection  (e)  within  sixty  days  after  the  date 
on  which  the  Secretary  designates  a  source  under  section  406,  any 
member  of  a  group  may  assert  a  claim  for  damages  on  behalf  of 
that  group.  The  failure  of  the  Attorney  General  to  act  does  not 
have  any  bearing  on  any  claim  for  damages  asserted  under  this 
section. 

SECTION  404 — LIABILITY 

Subsection  (a)  of  section  404  establishes  the  general  rule  for  li- 
ability. The  responsible  party  with  respect  to  a  facility  or  a  vessel 
(other  than  a  public  vessel)  that  is  the  source  of  oil  pollution,  or 
poses  a  substantial  threat  of  oil  pollution,  is  subject  to  joint,  sever- 
al, and  strict  liability  for  all  damages  for  which  a  claim  may  be  as- 
serted under  section  403.  Liability  for  a  substantial  threat  of  oil 
pollution  is  created  only  in  circumstances  justifying  the  incurrence 
of  removal  costs  under  section  311  (c),  (d),  or  (1)  of  the  Federal 
Water  Pollution  Control  Act,  section  5  of  the  Intervention  on  the 
High  Seas  Act,  or  subsection  (b)  of  section  18  of  the  Deep  water  Port 
Act  of  1974. 

Subsection  (a)(2)  of  section  404  establishes  a  special  rule  for 
mobile  offshore  drilling  units  (MODU).  This  subsection  apportions 
liability  among  parties  engaged  in  activities  pursuant  to  the  Outer 
Continental  Shelf  Lands  Act.  Subsection  (a)(2)(A)  provides  that,  in 
any  case  in  which  MODU  unit  is  being  used  as  a  facility  and  is  the 
source  of  oil  pollution  originating  on  or  above  the  surface  of  the 
water  or  poses  a  substantial  threat  of  such  oil  pollution,  the  MODU 
is  deemed  to  be  a  vessel  which  is  a  ship  for  purposes  of  subtitle  A 
of  this  Act.  Subsection  (a)(2)(B)  provides  that  the  responsible  party 
for  the  area  in  which  the  facility  is  located  shall  be  liable  for  costs 
arising  from  oil  pollution  incidents  to  the  extent  that  the  damages 
exceed  the  liability  imposed  upon  the  responsible  party  for  the 
MODU.  Subsection  (a)(2)(C)  provides  that  both  the  responsible 
party  for  the  MODU  and  the  responsibility  party  for  the  area  in 
which  the  facility  is  located  shall  be  jointly,  severally  and  strictly 
liable  for  all  costs  for  which  a  claim  may  be  asserted  under  section 
403  in  the  following  situations:  (1)  if  the  incident  was  primarily 
caused  by  the  willful  misconduct  or  gross  negligence  within  the 
privity  or  knowledge  of  both  the  owner  or  operator  of  the  MODU 
and  the  lessee  or  permittee  of  the  area,  or  holder  of  a  right  of  use 
or  easement  for  the  area  in  which  the  unit  is  located;  or  (2)  if  the 
owner  or  operator  and  the  permittee  or  holder  fail  or  refuse  to 
report  the  incident  where  required  by  law  or  to  provide  all  reason- 
able cooperation  and  assistance  requested  by  the  responsible  Feder- 
al official  in  furtherance  of  cleanup  and  removal  activities. 
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Subsection  (b)(1)  of  section  404  establishes  the  general  rule  for 
limits  on  liability.  The  general  rule  is  that  the  responsible  party 
may  limit  the  total  of  his  liability  and  any  removal  costs  incurred 
by,  or  on  behalf  of,  the  responsible  party  to  specified  levels.  In  the 
case  of  a  vessel  other  than  a  ship  or  an  inland  oil  barge,  $500,000 
or  $300  per  gross  ton,  whichever  is  greater.  In  the  case  of  a  ship, 
$3,000,000  or  $420  per  gross  ton,  whichever  is  greater  (but  not  to 
exceed  $60,000,000).  In  the  case  of  an  inland  oil  barge,  $150,000  or 
$150  per  gross  ton,  whichever  is  greater.  In  the  case  of  a  facility, 
$50,000,000. 

Subsection  (b)(2)  of  section  404  provides  that  a  responsible  party 
loses  the  right  to  limit  his  liability  under  subsection  (b)(1)  where  an 
incident  is  caused  primarily  by  willful  misconduct  or  gross  negli- 
gence within  the  privity  or  knowledge  of  the  responsible  party;  or 
when  a  responsible  party  fails  or  refuses  to  report  the  incident 
where  required  by  law  or  to  provide  all  reasonable  cooperation  and 
assistance  requested  by  the  responsible  Federal  official  in  further- 
ance of  cleanup  and  removal  activities. 

Subsection  (b)(3)  of  section  404  requires  the  Secretary,  from  time 
to  time,  to  report  to  Congress  on  the  desirability  of  adjusting  the 
limitations  or  liability  specified  in  the  subsection. 

Subsection  (c)(1)  of  section  404  wholly  exonerates  the  responsible 
party  from  the  liability  imposed  by  section  404(a)  where  he  is  able 
to  prove  that  the  incident  resulted  from  one  of  the  following 
causes:  (1)  an  act  of  war,  hostilities,  civil  war,  insurrection,  or  a 
natural  phenomenon  of  an  exceptional,  inevitable,  and  irresistible 
character;  or  (2)  by  an  act  or  omission  of  a  person  other  than  a  re- 
sponsible party,  an  employee  or  agent  of  a  responsible  party,  or  one 
whose  act  or  omission  occurs  in  connection  with  a  contractual  rela- 
tionship with  a  responsible  party.  These  defenses  are  not  available 
if  the  responsible  party  has  failed  or  refused  to  report  an  incident 
where  required  by  law. 

Subsection  (c)(2)  provides  for  certain  partial  defenses.  A  responsi- 
ble party  is  not  liable  under  subsection  (a)  of  this  section  in  two 
situations.  First,  there  is  no  liability,  as  to  a  particular  claimant, 
where  the  incident  or  economic  loss  is  caused,  in  whole  or  in  part, 
by  the  gross  negligence  or  willful  misconduct  of  that  claimant.  And 
second,  a  responsible  party  is  not  liable  under  subsection  (a)  to  a 
particular  claimant  to  the  extent  that  the  incident  or  economic  loss 
is  caused  by  the  negligence  of  that  claimant. 

Subsection  (d)(1)  establishes  the  general  rule  that  the  Fund  is 
liable  for  damages  for  which  claims  may  be  asserted  under  section 
403,  to  the  extent  that  the  damages  are  not  otherwise  compensated. 
Subsection  (d)(2)  provides  for  certain  defenses  to  liability.  The  Fund 
is  not  liable  for  damages,  except  for  certain  removal  costs,  where 
the  incident  is  caused  wholly  by  an  act  of  war,  hostilities,  civil  war, 
or  insurrection;  (2)  as  to  particular  claimant,  the  incident  or  the 
economic  loss  is  caused,  in  whole  or  in  part,  by  the  gross  negligence 
of  willful  misconduct  of  the  claimant;  or  (3)  as  to  a  particular 
claimant,  the  incident  or  the  economic  loss  is  caused  by  the  negli- 
gence of  the  claimant. 

Subsection  (e)  of  Section  404  establishes  the  general  rule  that  the 
responsible  party  or  his  guarantor  is  liable  to  the  claimant  for  in- 
terest on  the  amount  paid  in  satisfaction  of  a  claim  under  section 
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403  for  the  period  beginning  on  the  date  on  which  the  claim  is  pre- 
sented to  the  responsible  party  or  guarantor  and  ending  on  the 
date  on  which  the  claimant  is  paid,  inclusive.  If  the  responsible 
party  or  quarantor  offers  to  the  claimant  an  amount  equal  to  or 
greater  than  that  finally  paid  in  satisfaction  of  the  claim,  the 
period  for  which  interest  must  be  paid  does  not  include  the  period 
beginning  on  the  date  such  offer  is  made  and  ending  on  the  date 
such  offer  is  accepted.  If  the  offer  is  made  within  sixty  days  after 
the  date  upon  which  the  claim  is  presented,  or  of  the  date  upon 
which  advertising  is  begun  pursuant  to  section  406,  whichever  is 
later,  the  period  does  not  include  any  period  before  such  offer  is 
accepted.  The  insterest  paid  under  this  subsection  is  calculated  at 
the  average  of  the  highest  rate  for  commercial  and  finance  compa- 
ny paper  of  maturities  of  one  hundred  and  eighty  days  or  less  ob- 
taining on  each  of  the  days  included  within  the  period  from  which 
interest  must  be  paid  to  the  claimant,  as  published  in  the  Federal 
Reserve  bulletin.  The  interest  under  this  subsection  is  in  addition 
to  damages  for  which  claims  may  be  asserted  under  section  403  and 
must  be  paid  without  regard  to  any  limitation  of  liability.  The  pay- 
ment of  interest  by  a  guarantor  shall  be  subject  to  405(c),  taken 
with  other  claims,  may  not  exceed  the  amount  of  financial  respon- 
sibility which  that  guarantor  has  provided  for  the  responsible  party 
for  the  vessel  or  facility  that  was  a  source  of  oil  pollution  in  the 
incident. 

Subsection  (f)  provides  that  responsible  party  may  not  transfer 
the  liability  imposed  under  this  section  to  any  other  person.  Sub- 
section (f)  provides  that  this  prohibition  does  preclude  agreements 
in  which  another  person  may  agree  to  indemnify  the  responsible 
party  for  the  liability  imposed  under  subsection  (a)  of  this  section. 

Subsection  (g)  provides  that  nothing  in  this  subtitle  bars  a  cause 
of  action  that  a  responsible  party  subject  to  liability  under  this  sec- 
tion or  a  guarantor  has  or  would  have  by  reason  of  subrogation  or 
otherwise  against  any  person. 

Subsection  (h)  provides  that  to  the  extent  that  it  is  in  conflict 
with,  or  otherwise  inconsistent  with,  any  other  law  relating  to  li- 
ability or  the  limitation  thereof,  this  section  supersedes  such  other 
law. 

SECTION  405 — FINANCIAL  RESPONSIBILITY 

Section  405  requires  a  responsible  party  to  establish  evidence  of 
financial  responsibility  sufficient  to  satisfy  his  potential  liability. 

Subsection  (a)(1)  requires  the  responsible  party  for  a  vessel 
(except  a  public  vessel  or  nonself-propelled  that  does  not  carry  oil 
as  cargo  or  fuel)  over  three  hundred  gross  tons  that  uses  a  facility 
or  the  navigable  waters  to  establish  and  maintain,  in  accordance 
with  regulations  promulgated  by  the  Secretary,  evidence  of  finan- 
cial responsibility  sufficient  to  satisfy  the  maximum  amount  under 
Section  404  of  this  Act  of  liability  to  which  the  responsible  party 
would  be  exposed  in  a  case  where  he  would  be  entitled  to  limit  his 
liability.  In  cases  where  a  responsible  party  owns  or  operates  more 
than  one  vessel  subject  to  this  subsection,  evidence  of  financial  re- 
sponsibility need  be  established  only  to  meet  the  maximum  liabil- 
ity applicable  to  the  largest  of  such  vessels. 
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In  order  to  ensure  compliance  with  the  financial  responsibility 
requirements,  Subsection  (a)(2)  of  this  section  requires  the  Secre- 
tary of  the  Treasury  to  withhold  or  revoke  the  clearance  required 
by  section  4197  of  the  Revised  Statutes  of  the  United  States  of  any 
vessel  subject  to  this  subsection  that  does  not  have  the  certification 
required  under  this  subsection  or  the  regulations  issued  hereunder. 
In  addition,  subsection  (a)(3)  provides  that  the  Secretary  of  the  de- 
partment in  which  the  Coast  Guard  is  operating  may  (1)  deny  entry 
to  any  facility,  to  any  port  or  place  in  the  United  States,  or  to  the 
navigable  waters,  or  (2)  detain  at  the  facility  or  at  the  port  or  place 
in  the  United  States,  any  vessel  subject  to  this  subsection  that, 
upon  request,  does  not  produce  the  certification  required  under  this 
subsection  or  regulations  issued  hereunder. 

Subsection  (b)  of  Section  405  requires  the  responsible  party  for  a 
facility  to  establish  and  maintain,  in  accordance  with  regulations 
issued  by  the  Secretary,  evidence  of  financial  responsibility  suffi- 
cient to  satisfy  the  maximum  amount  of  liability  to  which  the  re- 
sponsible party  would  be  exposed  in  a  case  where  he  would  be  enti- 
tled to  limit  his  liability  in  accordance  with  Section  404  of  this  Act. 
In  cases  where  the  responsible  party  is  responsible  for  more  than 
one  facility  subject  to  this  subsection,  evidence  of  financial  respon- 
sibility need  be  established  only  to  meet  the  maximum  liability  ap- 
plicable to  one  such  facility. 

Subsection  (c)  of  this  section  provides  that  financial  responsibility 
may  be  established  by  any  one,  or  by  any  combination,  of  the  fol- 
lowing methods  acceptable  to  the  Secretary:  evidence  of  insurance, 
surety  bond,  qualification  as  a  self-insurer,  or  other  evidence  of  fi- 
nancial responsibility.  Any  bond  filed  must  be  issued  by  a  bonding 
company  authorized  to  do  business  in  the  United  States. 

Subsection  (d)  of  this  section  provides  that  a  claim  under  section 
403  (a)  may  be  asserted  directly  against  any  guarantor  providing 
evidence  of  financial  responsibility  as  required  under  this  section 
for  any  responsible  party  with  respect  to  a  facility  or  vessel.  In  de- 
fending against  such  a  claim,  the  guarantor  may  invoke  all  rights 
and  defenses  which  would  be  available  to  the  responsible  party 
under  this  subtitle.  He  may  also  invoke  the  defense  that  the  inci- 
dent was  caused  by  the  willful  misconduct  of  the  responsible  party, 
but  he  may  not  invoke  any  other  defense  that  he  might  be  entitled 
to  invoke  in  proceedings  brought  by  the  responsible  party  against 
him. 

Subsection  (e)  of  this  section  provides  that  nothing  in  subtitle  A 
of  this  Act  is  to  impose  liability  with  respect  to  an  incident  on  any 
guarantor  for  damages  or  removal  costs  which  exceeds,  in  the  ag- 
gregate the  amount  of  financial  responsibility  which  that  guaran- 
tor has  provided  for  the  responsible  party  for  any  vessel  or  facility 
that  was  a  source  of  oil  pollution  in  that  incident.  This  prohibition 
shall  not  be  construed  to  limit  any  other  statutory,  contractual,  or 
common  law  liability  of  a  guarantor  to  any  responsible  party  for 
whom  such  guarantor  provides  evidence  of  financial  responsibility 
including,  but  not  limited  to,  the  liability  of  such  guarantor  for  ne- 
gotiating in  bad  faith  a  settlement  of  any  claim. 


2626 


118 

SECTION  406 — DESIGNATION  OF  SOURCE  AND  ADVERTISEMENT 

Section  406  establishes  the  procedure  for  the  designation  of  the 
responsible  party  for  an  oil  pollution  incident. 

Subsection  (a)  of  this  section  requires  the  Secretary,  upon  receiv- 
ing information  of  an  incident  that  involves  oil  pollution,  where 
possible  and  appropriate,  to  designate  the  source  or  sources  of  the 
oil  pollution.  If  a  designated  source  is  a  vessel  or  a  facility,  the  Sec- 
retary is  required  to  immediately  notify  the  responsible  party  and 
the  guarantor,  if  known,  of  that  designation. 

Subsection  (b)  of  this  section  provides  that  if  a  responsible  party 
or  guarantor  fails  to  inform  the  Secretary,  within  five  days  after 
receiving  notification  of  a  designation,  of  his  denial  of  the  designa- 
tion, the  party  or  guarantor  is  required  to  advertise  the  designation 
and  the  procedures  by  which  claims  may  be  presented  to  such 
party  or  guarantor,  in  accordance  with  regulations  promulgated  by 
the  Secretary.  A  responsible  party  or  guarantor  must  begin  adver- 
tisement no  later  than  fifteen  days  after  the  date  of  the  designa- 
tion. If  the  responsible  party  does  not  advertise,  the  Secretary  is  re- 
quired to  promptly  and  at  the  expense  of  the  responsible  party  or 
guarantor  involved,  advertise  the  designation  and  procedures  by 
which  claims  may  be  presented  to  the  responsible  party  or  guaran- 
tor. The  responsible  party  or  guarantor  must  advertise  for  a  period 
of  not  less  than  thirty  days. 

Subsection  (c)  requires  the  Secretary  to  advertise  or  otherwise 
notify  potential  claimants  of  the  procedures  by  which  claims  may 
be  presented  to  the  Fund  if  the  responsible  party  and  the  guaran- 
tor both  deny  a  designation  within  five  days  after  receiving  notifi- 
cation of  a  designation,  the  source  of  the  oil  pollution  was  a  public 
vessel,  or  the  Secretary  is  unable  to  designate  the  source  or  sources 
of  the  oil  pollution. 

SECTION  407 — CLAIMS  SETTLEMENT 

Section  407  establishes  the  procedure  for  the  presentation  and 
settlement  of  claims.  Subsection  (a)  of  this  section  establishes  the 
general  rule  that  all  claims  must  be  presented  to  the  responsible 
party  or  guarantor  of  the  source  of  the  oil  pollution  incident. 

Subsection  (b)  of  this  section  provides  that  claims  may  be  pre- 
sented directly  to  the  Fund  in  two  instances.  First,  a  claimant  may 
present  a  claim  to  the  Fund  where  the  Secretary  has  advertised  or 
otherwise  notified  claimants  in  accordance  with  section  406(c). 
Second,  a  responsible  party  who  may  assert  a  claim  under  section 
403(a)  may  present  a  claim  to  the  Fund. 

Subsection  (c)  of  this  section  provides  that  a  claimant  who  has 
presented  a  claim  to  a  responsible  party  or  guarantor  may  present 
a  claim  to  the  Fund  in  two  circumstances:  (1)  where  each  person  to 
whom  the  claim  is  presented  denies  all  liability  for  the  claims  or, 
(2)  where  the  claim  is  not  settled  by  any  person  by  payment  within 
180  days  after  the  date  upon  which  the  claim  was  presented,  or  ad- 
vertising was  begun  pursuant  to  section  406  (b),  whichever  is  later. 
If  either  of  these  circumstances  exist,  the  claimant  may  make  an 
irrevocable  and  exclusive  election  to  either  commence  an  action  in 
court  against  the  responsible  party  or  guarantor  or  to  present  the 
claim  to  the  Fund. 
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Subsection  (d)  of  this  section  provides  that  a  claimant  who  has 
presented  a  claim  to  a  responsible  party  or  guarantor  may  present 
a  claim  to  the  Fund  for  uncompensated  damages,  where  full  and 
adequate  compensation  is  unavailable,  either  because  the  claim  ex- 
ceeds the  responsible  party's  limit  of  liability  or  because  the  re- 
sponsible party  and  his  guarantor  are  financially  incapable  of 
meeting  their  obligations. 

Subsection  (e)  of  this  section  requires  the  responsible  party  or 
guarantor  in  the  case  of  a  claim  which  has  been  presented  to  the 
responsible  party  or  guarantor  under  subsection  (a)  and  which  is 
being  presented  to  the  Fund  under  subsection  (c)  or  (d),  at  the  re- 
quest of  the  claimant,  to  transmit  the  claim  and  supporting  docu- 
ments to  the  Fund.  The  Secretary  may,  by  regulation,  prescribe  the 
documents  to  be  so  transmitted  and  the  terms  under  which  they 
are  to  be  transmitted. 

Subsection  (f)  of  this  section  requires  the  Secretary  to  establish 
procedures  and  standards  for  the  prompt  appraisals  and  settlement 
of  claims  against  the  Fund. 

Subsection  (g)  of  this  section  provides  that  the  Secretary  may  use 
the  facilities  and  services  and  private  insurance  and  claims  adjust- 
ing organizations  or  State  agencies  in  processing  claims  against  the 
Fund  and  may  contract  for  those  facilities  and  services.  To  the 
extent  necessitated  by  extraordinary  circumstances,  where  the 
services  or  private  organizations  or  State  agencies  are  inadequate, 
the  Secretary  may  use  Federal  personnel,  on  a  reimbursable  basis, 
to  process  claims  against  the  Fund. 

Subsection  (h)  of  this  section  provides  that  any  claimant,  or  any 
other  person  suffering  legal  wrong  because  of,  or  adversely  affected 
or  aggrieved  by,  a  final  determination  of  the  Secretary  with  respect 
to  a  claim,  may  bring  an  action  for  judicial  review  of  the  determi- 
nation in  accordance  with  chapter  7  of  title  5,  United  States  Code. 
The  action  must  be  brought  under  section  409  and  is  the  exclusive 
judicial  remedy  with  respect  to  such  final  determination  of  the  Sec- 
retary. The  action  must  be  filed  not  later  than  thirty  days  after  the 
Secretary  issues  notification  of  the  final  determination.  Venue  for 
the  action  lies  in  any  district  where  the  claimant  resides,  or  in  any 
district  described  in  section  409(b)  of  this  Act. 

Subsection  (i)  of  this  section  sets  forth  the  procedures  relating  to 
actions  against  responsible  parties  or  guarantors.  In  an  action 
brought  under  this  subtitle  against  a  responsible  party  or  guaran- 
tor, both  the  plaintiff  and  defendant  must  serve  a  copy  of  the  com- 
plaint and  all  subsequent  pleadings  upon  the  Fund  at  the  same 
time  those  pleadings  are  served  upon  the  opposing  parties.  The 
Fund  may  intervene  as  a  party  as  a  matter  of  right  in  any  action 
in  which  a  complaint  has  been  served  upon  the  Fund. 

In  any  action  to  which  the  Fund  is  a  party,  if  the  responsible 
party  or  his  guarantor  admits  liability  under  this  subtitle,  the 
Fund  must  be  dismissed  from  the  action  to  the  extent  of  the  admit- 
ted liability.  If  the  Fund  has  been  served  a  copy  of  the  complaint 
and  all  subsequent  pleadings  in  an  action,  the  Fund  is  bound  by 
any  judgment  entered  therein,  whether  or  not  the  Fund  was  a 
party  to  the  action.  If  the  plaintiff  fails  to  serve  a  copy  of  the  com- 
plaint upon  the  Fund,  the  plaintiff  may  not  recover  from  the  Fund 
any  sums  not  paid  by  the  defendant.  If  the  defendant  fails  to  serve 
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a  copy  of  the  initial  answer  to  a  complaint  upon  the  Fund  the  de- 
fendant loses  his  right  to  limit  his  liability.  If  neither  the  plaintiff 
nor  the  defendant  serves  a  copy  of  the  complaint  and  all  subse- 
quent pleadings  upon  the  Fund,  the  Fund  may  make  a  motion  for  a 
new  trial.  The  motion  must  be  served  not  later  than  ten  days  after 
the  Fund  has  received  notice  of  the  entry  of  the  judgment  in  the 
action,  but  in  no  case  later  than  ninety  days  after  the  entry  of  that 
judgment.  The  Fund  must  establish  in  its  motion  that,  due  to  the 
failure  of  the  plaintiff  or  defendant  to  serve  a  copy  of  any  or  all  of 
the  pleadings  upon  the  Fund,  the  Fund  failed  to  receive  timely 
notice  of  one  or  more  issues  raised  in  the  action,  which  might 
affect  the  liability  of  the  Fund  in  any  case  brought  under  this  sub- 
title. When  the  Fund  does  so,  the  court  must  open  the  judgment,  if 
one  has  been  entered,  and  take  additional  pleadings  and  testimony 
on  the  identified  issue  or  issues.  The  court  may  amend  findings  of 
fact  and  conclusions  of  law  or  make  new  findings  and  conclusions 
and  direct  the  entry  of  a  new  judgment  in  the  action. 

In  any  action  brought  against  the  Fund  the  plaintiff  may  join 
any  responsible  party  or  his  guarantor,  and  the  Fund  may  implead 
any  person,  who  is  or  may  be  liable  to  the  Fund. 

A  claim  may  not  be  presented,  nor  may  any  action  be  com- 
menced for  damages  recoverable  under  subtitle  A  of  this  Act, 
unless  that  claim  is  presented  to,  or  that  action  is  commenced 
against,  a  responsible  party  or  his  guarantor  or  against  the  Fund 
as  to  their  respective  liabilities,  within  three  years  from  the  date  of 
discovery  of  the  economic  loss  for  which  a  claim  may  be  asserted 
under  Section  403(a),  or  within  six  years  of  the  date  of  the  incident 
which  resulted  in  that  loss,  whichever  is  earlier. 

SECTION  408 — SUBROGATION 

Subsection  (a)  of  this  section  provides  that  any  person,  including 
the  Fund,  who  compensates  any  claimant  for  an  economic  loss  com- 
pensable under  section  403  of  this  Act  shall  be  subrogated  to  all  j 
rights,  claims,  and  causes  of  action  which  that  claimant  has  under  ; 
subtitle  A  of  this  Act. 

Subsection  (b)(1)  requires  the  Fund,  in  a  Case  which  the  Fund  has 
compensated  a  claimant  for  a  claim  presented  to  the  Fund  under 
section  407(b)(1)  or  407(c)(1),  to  recover  from  the  responsible  party 
or  guarantor  (a)  the  amount  the  Fund  has  paid  to  the  claimant;  or 
(b)  interest  on  that  amount  for  the  period  beginning  on  the  date  on 
which  the  claim  was  first  presented  by  the  claimant  to  the  Fund  or 
responsible  party  or  quarantor  and  ending  on  the  date  on  which 
the  Fund  is  paid  by  the  responsible  party  or  guarantor,  except  that 
if  the  Fund  offered  to  the  claimant  the  amount  finally  paid  by  the 
Fund  to  the  claimant  in  satisfaction  of  the  claim  against  the  Fund 
the  responsible  party  or  guarantor  is  not  liable  for  interest  for  the 
period  beginning  on  the  date  the  Fund  made  the  offer  and  ending 
on  the  date  on  which  the  claimant  accepted  the  offer;  and  (c)  all 
costs  incurred  by  the  Fund  by  result  of  the  claim  of  the  claimant 
against  the  Fund  and  the  claim  of  the  Fund  agaisnt  the  responsible 
party  or  guarantor. 

Subsection  (b)(2)  of  this  section  requires  the  Fund,  in  a  case  in 
which  the  Fund  has  compensated  a  claimant  for  the  claim  present- 
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ed  to  the  Fund  under  section  407(c)(2)  of  this  Act,  where  the 
amount  the  Fund  has  paid  to  the  claimant  exceeds  the  Largest 
amount,  if  any,  the  responsible  party  or  guarantor  offered  to  the 
claimant  in  satisfaction  of  the  claim  of  the  claimant  against  the  re- 
sponsible party  or  guarantor,  to  recover  from  the  responsible  party 
or  guarantor  (a)  the  amount  the  Fund  has  paid  the  claimant, 
except  that  the  responsible  party  or  guarantor  may  contest  that 
the  portion  of  the  amount  in  excess  of  the  settlement  offered  to  the 
claimant  by  the  responsible  party  or  guarantor;  (b)  interest  on  the 
portion  of  such  excess,  if  any,  which  is  recovered  by  the  Fund,  for  a 
period  determined  in  the  same  manner  as  in  Section  408  (b)(1)(B); 
and  (c)  all  costs  incurred  by  the  Fund  by  reason  of  the  claim  of  the 
Fund  against  the  responsible  party  or  guarantor. 

Subsection  (b)(3)  of  this  section  requires  the  Fund,  in  a  case  in 
which  the  Fund  has  compensated  a  claimant  for  a  claim  presented 
to  the  Fund  under  section  407(c)(2)  where  the  amount  the  Fund  has 
paid  to  the  claimant  is  less  than  or  equal  to  the  largest  amount  the 
responsible  party  or  guarantor  offered  to  the  claimant  in  satisfac- 
tion of  the  claim  of  the  claimant  against  the  responsible  party  or 
guarantor,  to  recover  from  the  responsible  party  or  guarantor  (a) 
the  amount  the  Fund  has  paid  to  the  claimant;  and  (b)  interest  (i) 
for  the  period  beginning  on  the  date  on  which  the  claim  was  pre- 
sented by  the  claimant  to  the  responsible  party  or  guarantor  and 
ending  on  the  date  on  which  the  responsible  party  or  guarantor  of- 
fered to  the  claimant  the  largest  amount  referred  to  in  this  para- 
graph, except  that  if  the  responsible  party  or  guarantor  offered  the 
amount  within  sixty  days  after  the  date  upon  which  the  claim  of 
the  claimant  was  presented  to  the  responsible  party  or  guarantor 
or  advertising  was  commenced  under  section  406,  whichever  is 
later,  the  responsible  party  or  guarantor  is  not  liable  for  interest 
for  that  period;  and  (ii)  for  the  period  beginning  on  the  date  on 
which  the  claim  of  the  Fund  against  the  responsible  party  or  guar- 
antor was  presented  to  the  responsible  party  or  guarantor  to  the 
date  on  which  the  Fund  is  paid,  inclusive,  except  that  if  the  respon- 
sible party  or  guarantor  offers  to  the  Fund  the  amount  finally  paid 
to  the  Fund  in  satisfaction  of  the  claim  of  the  Fund,  the  responsi- 
ble party  or  guarantor  is  not  liable  for  interest  for  the  period  be- 
ginning on  the  date  on  which  such  offer  is  made  and  ending  on  the 
date  on  which  the  Fund  accepts  that  offer,  inclusive. 

Subsection  (b)(4)  of  this  section  provides  that  interest  shall  be  cal- 
culated in  accordance  with  section  404(e);  and  that  the  costs  recov- 
erable by  the  Fund  include,  but  are  not  limited  to,  processing  costs, 
investigating  costs,  court  costs,  and  attorney's  fees. 

Subsection  (c)  of  this  section  requires  the  Fund  to  pay  over  to  the 
claimant  that  portion  of  any  interest  the  Fund  recovers  under  sub- 
sections (b)(1)(B)  and  (b)(2)(B)  for  the  period  beginning  on  the  date 
on  which  the  claim  of  the  claimant  was  first  presented  to  the  Fund 
or  the  responsible  party  or  guarantor  to  the  date  upon  which  the 
claimant  was  paid  by  the  Fund,  inclusive. 

Subsection  (d)  of  this  section  provides  that  the  Fund  is  entitled  to 
recover  for  all  interest  and  costs  specified  in  subsection  (b)  of  this 
section  without  regard  to  any  limitation  of  liability  to  which  the 
responsible  party  or  guarantor  may  be  otherwise  entitled.  The  pay- 
ment of  interest  and  costs  by  a  guarantor  may  not  exceed  the 
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amount  of  financial  responsibility  which  that  guarantor  has  provid- 
ed for  the  responsible  party  for  any  vessel  or  facility  that  was  a 
source  of  oil  pollution  for  that  incident. 

SECTION  409 — JURISDICTION  AND  VENUE 

Subsection  (a)  of  Section  409  provides  that  the  United  States  dis- 
trict courts  have  exclusive  original  jurisdiction  over  all  controver- 
sies arising  under  subtitles  A,  B,  and  C  of  this  Act,  without  regard 
to  the  citizenship  of  the  parties  or  the  amount  in  controversy. 

Subsection  (b)  states  that,  unless  otherwise  provided  in  this  title, 
venue  lies  in  any  district  where  the  injury  occurred,  or  where  the 
responsible  party  or  guarantor  resides,  may  be  found,  or  has  his 
principal  office.  For  purposes  of  this  section,  the  Fund  resides  in 
the  District  of  Columbia. 

SECTION  410 — RELATIONSHIP  TO  THE  OTHER  LAW 

Subsection  (a)  of  this  section  provides  for  Federal  preemption  of 
other  laws  in  three  instances.  First,  except  as  provided  in  this  title, 
no  action  may  be  brought  in  any  court  of  the  United  States,  or  of 
any  State  or  political  subdivision  thereof,  for  an  economic  loss  com- 
pensable under  this  subtitle.  Second,  no  person  may  be  required  to 
contribute  to  any  fund,  the  purpose  of  which  is  to  compensate  for 
damages  for  an  economic  loss  described  in  section  403(a),  except 
that,  for  a  period  of  three  years  beginning  on  the  effective  date  on 
this  section,  any  State  which  on  that  date  has  in  effect  a  statute 
that  requires  such  contributions  may  continue  to  require  such  con- 
tributions within  the  limits  established  by  the  statute  as  those 
limits  exist  on  such  date.  And  third,  no  person  may  be  required  to 
establish  or  maintain  evidence  of  financial  responsibility  relating 
to  the  satisfaction  of  a  claim  compensable  under  this  subtitle. 

Subsection  (b)  provides  that  a  State  may  impose  a  tax  or  fee 
upon  any  person  or  upon  oil  in  order  to  finance  the  purchase  and 
prepositioning  of  oil  pollution  cleanup  and  removal  equipment  or 
to  finance  other  preparations  for  responding  to  a  discharge  of  oil 
which  affects  the  State. 

Subsection  (c)  provides  that  nothing  in  subsection  (a)  of  this  sec- 
tion shall  prohibit  an  action  by  the  Fund  under  any  other  provision 
of  law  to  recover  compensation  paid  under  this  subtitle. 

SECTION  411 — PENALTIES 

Section  411  provides  that  any  person  who,  after  notice  and  an  op- 
portunity for  a  hearing,  is  found  to  have  failed  to  comply  with  the 
requirements  of  section  405  or  the  regulations  issued  thereunder  or 
with  any  denial  or  detention  order  is  liable  to  the  United  States  for 
a  civil  penalty,  not  to  exceed  $10,000  for  each  violation.  The 
amount  of  the  civil  penalty  is  assessed  by  the  Secretary  by  written 
notice.  In  determining  the  amount  of  the  penalty,  the  Secretary  is 
required  to  take  into  account  the  nature,  circumstances,  extent, 
and  gravity  of  the  prohibited  acts  committed  and,  with  respect  to 
the  violator,  the  degree  of  culpability,  any  history  of  prior  offenses, 
ability  to  pay,  and  such  other  matters  as  justice  may  require.  The 
Secretary  may  compromise,  modify,  or  remit  with  or  without  condi- 
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tions,  any  civil  penalty  which  is  subject  to  imposition  or  which  has 
been  imposed  under  this  section.  If  any  person  fails  to  pay  an  as- 
sessment of  a  civil  penalty  after  it  has  become  final,  the  Secretary 
may  refer  the  matter  to  the  Attorney  General  for  collection. 

SECTION  412— AUTHORIZATION  OF  APPROPRIATIONS 

Section  412  authorizes  to  be  appropriated  such  sums  as  may  be 
necessary  to  carry  out  this  title. 

Subtitle  B — Marine  Oil  Pollution  Compensation  Fund 

SECTION  421 — MARINE  OIL  POLLUTION  COMPENSATION  FUND 

Section  421  establishes  the  Marine  Oil  Pollution  Compensation 
Fund.  Subsection  (a)  provides  that  the  Fund  is  to  be  established  in 
the  Treasury  and  administered  by  the  Secretary.  The  Fund  may 
sue  and  be  sued  in  its  own  name. 

Subsection  (b)  of  this  section  provides  that  the  Fund  is  to  be  co- 
mosed  of  the  following:  (1)  premiums  paid  to  the  Fund  under  sec- 
tion 422;  (2)  amounts  recovered,  collected,  or  received  on  behalf  of 
the  Fund  under  Subtitle  A;  (3)  amounts  transferred  to  the  Fund 
under  sections  442(d)  and  442(e);  (4)  income  earned  on  investments 
under  subsection  (d);  and  (5)  amounts  borrowed  under  section 
423(d). 

Subsection  (c)  of  this  section  provides  that  the  Fund  is  available 
for  the  following  purposes:  (1)  immediate  payment  of  removal  costs 
described  in  section  401(24)(A)  and  of  reasonable  costs  incurred  by 
the  President  or  the  Governor  of  a  State  as  a  trustee  under  section 
403(a)(3)  in  assessing  damaged  natural  resources  and  preparing  a 
restoration  and  acquisition  plan  with  respect  to  the  damaged  natu- 
ral resources;  (2)  the  payment  of  claims  under  subtitle  A  of  this  Act 
for  damage  which  is  not  otherwise  compensated;  (3)  carrying  out 
subsections  (c),  (d),  (i),  and  (1)  of  section  311  of  the  Federal  Water 
Pollution  Control  Act  with  respect  to  any  discharge  of  oil  (as  de- 
fined in  that  section);  (4)  carrying  out  section  5  of  the  Intervention 
of  the  High  Seas  Act  relating  to  oil  pollution  or  the  substantial 
threat  of  oil  pollution;  (5)  the  payment  of  costs  of  administration  of 
this  title;  (6)  and  the  payment  of  contributions  to  the  International 
Fund  in  accordance  with  section  464. 

Subsection  (d)  of  this  section  requires  the  Secretary  to  invest  the 
portion  of  the  Fund  that  is  not,  in  the  judgment  of  the  Secretary, 
required  to  meet  current  withdrawals.  The  investments  must  in  ob- 
ligations of  the  United  States  and  obligations  guaranteed  as  to 
principal  and  interest  by  the  United  States,  with  maturities  suita- 
ble for  the  needs  of  the  Fund  and  bearing  interest  at  rates  deter- 
mined by  the  Secretary,  taking  into  consideration  current  market 
yields  on  outstanding  marketable  obligations  of  the  United  States 
of  comparable  maturities,  adjusted  to  the  nearest  one-eighth  of  1 
percent.  Except  as  provided  in  subsection  (e),  the  income  on  such 
investments  shall  be  credited  to  and  form  a  part  of  the  Fund.  The 
Fund  may  not  sell  investments  in  excess  of  $100,000,000  at  one 
time  without  the  approval  of  the  Secretary  of  the  Treasury.  The 
Secretary  of  the  Treasury  may  waive  the  requirement  for  approval 
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under  this  subsection  for  any  period  of  time  or  under  any  condi- 
tions as  the  Secretary  of  the  Treasury  may  decide. 

Subsection  (e)  provides  that  whenever  the  amount  in  the  Fund 
(including  the  value  of  obligations  held  under  subsection  (d))  ex- 
ceeds $300,000,000,  the  amount  of  any  income  from  these  obliga- 
tions must  be  rebated  to  the  owners  of  oil  with  respect  to  which 
premiums  were  first  paid  under  section  422  and  with  respect  to 
which  a  rebate  has  not  previously  been  made  under  this  subsection. 
The  payment  of  rebates  must  be  made  not  less  often  than  annual- 
ly. If  for  any  reason  the  income  cannot  be  rebated  under  this  sub- 
section after  due  diligence  to  do  so,  the  amount  of  this  income  must 
be  retained  by  the  Fund. 

SECTION  422 — PREMIUMS 

Subsection  (a)  of  section  422  requires  that  a  premium  of  not  more 
than  1.3  cents  per  barrel  be  paid  into  the  Fund  on  all  domestic  and 
imported  crude  oils.  Payments  are  to  be  made  by  the  following  per- 
sons: (1)  For  crude  oil  or  other  petroleum  products  entered  into  the 
United  States  for  consumption,  use,  or  warehousing,  the  premium 
is  to  be  paid  by  the  person  entering  the  crude  oil  or  other  petrole- 
um product  into  the  United  States;  (2)  for  crude  oil  received  at  a 
United  States  refinery,  the  premium  is  to  be  paid  by  the  operator 
of  that  refinery;  and  (3)  for  crude  oil  exported  from  the  United 
States,  the  premium  is  to  be  paid  by  the  person  exporting  the 
crude  oil. 

Subsection  (b)  of  this  section  provides  for  a  credit  against  the 
amount  of  premiums  imposed  on  any  person  under  subsection  (a) 
which  is  equal  to  the  amount  paid  by  such  person  into  the  Deepwa- 
ter  Port  Liability  Fund  and  the  Offshore  Oil  Pollution  Compensa- 
tion Fund.  The  subsection  also  authorizes  a  person  entitled  to  a 
credit  under  this  provision  to  transfer  that  entitlement  to  another 
person. 

Subsection  (c)  of  this  section  eliminates  the  possibility  of  double 
collection  by  providing  that  no  premium  shall  be  collected  with  re- 
spect to  any  oil  if  the  person  who  would  be  liable  for  the  premium 
shows  that  a  premium  has  been  previously  imposed  with  respect  to 
that  oil. 

Subsection  (d)  provides  that  the  premium  imposed  by  sebsection 
(a)  is  only  in  effect  during  any  period  when  the  amount  in  the 
Fund  (including  the  value  of  any  securities  held  by  the  Fund  pur- 
suant to  Section  421(d))  is  less  than  $200  million. 

Section  422  also  authorizes  the  Secretary  to  establish  procedures 
by  regulation  for  the  establishment  and  collection  of  the  premium. 
In  addition,  the  Fund  is  authorized  to  bring  an  action  in  the  dis- 
trict court  of  the  United  States  for  the  collection  of  any  premium 
required  to  be  paid. 

SECTION  423 — LIMITATION  ON  FUND'S  LIABILITY 

Subsection  (a)  of  Section  423  provides  that  any  claim  filed 
against  the  Fund  may  only  be  paid  out  of  the  Fund.  Nothing  in 
this  title  (or  in  any  amendment  made  by  this  title)  authorizes  the 
payment  by  the  United  States  of  any  additional  amount  with  re- 
spect to  any  claim  out  of  any  source  other  than  the  Fund. 
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Subsection  (b)  of  this  section  prohibits  payment  of  claims  from 
the  Fund  to  the  extent  that  the  payment  of  that  claim  would  result 
in  the  Fund  having  an  amount  less  than  $30  million.  Removal  costs 
could  be  paid  for  out  of  the  Fund,  however,  even  where  payment 
would  reduce  the  Fund  below  that  amount. 

Subsection  (c)  of  this  section  provides  for  a  priority  of  claims.  If 
at  any  time  the  Fund  is  unable  by  reason  of  subsection  (b)  of  this 
section  to  pay  all  of  the  claims,  other  than  removal  costs  payable  at 
that  time,  those  claims  are  to  be  paid  in  full  in  the  order  in  which 
they  were  finally  determined. 

Subsection  (d)  provides  the  Secretary  with  borrowing  authority. 
Total  outstanding  indebtedness  pursuant  to  such  borrowing  author- 
ity may  not  exceed  $300  million  at  any  time. 

Subsection  (e)  of  this  section  also  limits  the  liability  of  the  Fund 
under  this  title  with  respect  to  one  incident  to  not  more  than  $200 
million.  If  the  Fund  is  unable  to  pay  all  claims  with  respect  to  the 
incident  because  of  the  $200  million  limitation  on  liability  for  an 
incident,  the  claims  for  that  incident  are  to  be  reduced  proportion- 
ately. 

SECTION  424 — SERVICES  AND  FACILITIES  OF  OTHER  AGENCIES 

Section  424  provides  that  the  Fund  may,  with  the  consent  of  the 
agency  concerned,  accept  and  use,  on  a  reimbursable  basis,  the  offi- 
cers, employees,  services,  facilities,  and  information  of  any  agency 
of  the  Federal  Government. 

SECTION  425 — PENALTY  FOR  FAILURE  TO  PAY  PREMIUM 

Section  425  provides  that  any  person  who  fails  to  pay  any  premi- 
um as  required  by  this  title  is  liable  for  a  civil  penalty  not  to 
exceed  $10,000,  to  be  assessed  by  the  Secretary.  The  penatly  is  to  be 
in  addition  to  the  premium  required  to  be  paid  and  interest  on  the 
premium  in  an  amount  equal  to  the  amount  the  premium  would 
have  earned  if  paid  when  due  and  invested  in  accordance  with  sec- 
tion 421(d).  Upon  the  failure  of  any  person  so  liable  to  pay  any  pen- 
alty, premium,  or  interest  upon  demand,  the  Attorney  General 
may,  at  the  request  of  the  Secretary,  bring  an  action  in  the  name 
of  the  Fund  against  that  person  for  the  amount.  If  the  Attorney 
General  does  not  bring  an  action  within  30  days,  the  Secretary  may 
do  so  in  the  name  of  the  Fund. 

SECTION  426 — COORDINATION  WITH  PROVISIONS  OF  THIS  TITLE 

Subsection  (a)  of  this  section  provides  that  if  any  provision  of  this 
title  requires  that  the  balance  in  any  fund  (hereinafter  in  this  sub- 
section referreed  to  as  the  "transferor  fund")  is  to  be  transferred  to 
the  Marine  Oil  Pollution  Compensation  Fund,  any  claim  which 
arises  before  the  effective  date  of  such  transfer  (to  the  extent  such 
claim  would  have  been  payable  out  of  the  transferor  fund),  are  to 
be  paid  out  of  the  Marine  Oil  Pollution  Compensation  Fund  not- 
withstanding any  of  the  limitation  imposed  by  this  subtitle. 

Subsection  (b)(1)  of  this  section  provides  that  if  the  Secretary  or 
the  Secretary's  delegate  determines  that  there  is  a  Trans-Alaska 
Pipeline  Liability  Fund  deficit,  the  premium  imposed  by  section 
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422  on  oil  first  transported  through  the  Trans- Alaska  Pipeline  after 
the  date  of  that  determination  is  to  be  increased  by  2  cents  per 
barrel  until  the  total  amount  of  the  increased  premiums  equals  the 
deficit.  Subsection  (b)(2)  provides  that  a  "Trans- Alaska  Pipeline  Li- 
ability deficit"  is  the  excess  (if  any)  of  the  amount  certified  by  the 
Secretary  of  the  Interior  as  the  total  amount  of  the  claims  out- 
standing against  the  Trans-Alaska  Pipeline  Liability  Fund  under 
section  442(a)(3)  of  this  title,  over  the  total  amount  of  the  assets  of 
the  Trans-Alaska  Pipeline  Liability  Fund  as  of  the  effective  date  of 
this  section. 

SECTION  427 — DEFINITIONS  AND  SPECIAL  RULES 

Subsection  (a)  provides  that  the  terms  defined  in  subtitle  A  have 
the  same  meanings  in  this  subtitle  and  further  defines  the  terms 
"barrel"  and  "United  States".  "Barrel"  is  forty-two  United  States 
gallons  at  sixty  degrees  Fahrenheit.  "United  States",  in  addition  to 
the  meaning  provided  in  section  401,  includes  the  Outer  Continen- 
tal Shelf  and  any  foreign  trade  zone  of  the  United  States. 

Subsection  (b)  provides  a  special  rule  in  the  case  of  any  United 
States  refinery  which  produces  natural  gasoline  from  natural  gas. 
In  such  cases,  the  gasoline  so  produced  is  to  be  treated  as  received 
at  the  refinery  at  the  time  so  produced. 

Subtitle  C — Regulations,  effective  dates,  and  savings  provisions 

SECTION  441 — EFFECTIVE  DATES 

Subsection  (a)  provides  that  this  section,  section  401,  section  402, 
section  412,  subtitle  B  (other  than  sections  421(c),  422(a),  (b),  (c),  and 
(e),  423(b),  (c),  (d),  and  (e),  and  425),  section  442(a)  (1)  and  (3),  section 
443,  section  444,  and  each  provision  of  subtitle  A  that  authorizes 
the  promulgation  of  regulations  will  be  effective  on  the  date  of  the 
enactment  of  this  title. 

Subsection  (b)  provides  that  subtitle  D  will  take  effect  on  the  first 
date  on  which  both  the  International  Convention  on  Civil  Liability 
for  Oil  Pollution  Damage  and  the  International  Convention  on  the 
Establishment  of  an  International  Fund  for  Compensation  for  Oil 
Pollution  Damage  are  in  force  with  respect  to  the  United  States. 

Subsection  (c)  provides  that  all  other  provisions  of  this  title,  and 
the  regulations  issued  under  this  title,  shall  take  effect  180  days 
after  the  date  of  enactment  of  this  title,  except  that  the  penalty 
prescribed  by  section  411  for  failure  to  comply  with  requirements 
of  section  405  or  the  regulations  issued  thereunder  will  not  be  ef- 
fective until  the  ninetieth  day  after  issuance  of  those  regulations  or 
the  two  hundred  and  seventieth  day  after  the  date  of  enactment  of 
this  title,  whichever  is  earlier. 

Subsection  (d)  provides  that  any  regulation  respecting  financial 
responsibility  issued  pursuant  to  any  provision  of  law  repealed  by 
section  442,  and  in  effect  on  the  day  immediately  preceding  the  ef- 
fective date  of  section  442,  will  remain  in  force  until  superseded  by 
regulations  issued  under  subtitle  A. 
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SECTION  442 — CONFORMING  AMENDMENTS 

Section  442  provides  for  conforming  amendments  to  the  Trans- 
Alaska  Pipeline  Authorization  Act,  the  Intervention  on  the  High 
Seas  Act,  Section  311  of  the  Federal  Water  Pollution  Control  Act, 
the  Deepwater  Port  Act  of  1974,  and  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978. 

SECTION  443 — REGULATIONS  AND  DELEGATION  OF  AUTHORITY 

The  Secretary  of  Transportation  may  prescribe  regulations  to 
carry  out  the  functions  of  the  Secretary  of  Transportation  under 
this  title. 

SECTION  444 — SEPARABILITY 

Section  444  provides  that  if  any  provision  of  this  title,  or  the  ap- 
plicability of  any  provision  of  this  title,  is  held  invalid,  the  remain- 
der of  the  title  shall  not  be  affected. 

Subtitle  D — Implementation  of  Conventions 

SECTION  461 — RECOGNITION  OF  THE  INTERNATIONAL  FUND 

Section  461  provides  that  the  International  Oil  Pollution  Com- 
pensation Fund  established  by  article  2  of  the  International  Fund 
Convention  is  recognized  under  the  laws  of  the  United  States  as  a 
legal  person  and  shall  have  the  capacity  under  the  laws  of  the 
United  States  to  contract,  to  acquire  and  xiispose  of  real  and  per- 
sonal property,  to  institute  and  be  a  party  to  legal  proceedings.  The 
Director  of  the  International  Fund  is  recognized  as  the  legal  repre- 
sentative of  the  International  Fund.  The  Director  is  deemed  to 
have  appointed  irrevocably  the  Secretary  of  State  his  agent  for 
service  of  process  in  any  action  against  the  International  Fund  in 
any  court  in  the  United  States. 

SECTION  462 — SERVICE  OF  PROCESS  AND  INTERVENTION 

Subsection  (a)  of  this  section  requries  the  plaintiff  and  defendant 
in  any  action  brought  in  a  court  in  the  United  States  against  the 
owner  of  a  ship  or  his  guarantor  under  the  Civil  Liability  Conven- 
tion to  serve  a  copy  of  the  complaint  and  any  subsequent  pleading 
upon  the  International  Fund  and  the  Marine  Oil  Pollution  Com- 
pensation Fund  at  the  same  time  the  complaint  or  other  pleading 
is  served  upon  the  opposing  parties. 

Subsection  (b)  of  this  section  provides  that  the  Intrenational 
Fund  may  interevene  as  a  party  as  a  matter  of  right  in  any  action 
brought  in  a  court  in  the  United  States  against  the  owner  of  a  ship 
or  his  guarantor  under  the  Civil  Liability  Convention. 

Subsection  (c)  of  this  section  provides  that  if  the  International 
Fund  has  been  served  a  copy  of  the  complaint  and  all  subsequent 
pleadings  in  an  action  brought  in  the  United  States  against  the 
owner  of  a  ship  or  his  guarantor  under  the  Civil  Liability  Conven- 
tion, the  International  Fund  is  bound  by  any  judgment  entered  in 
the  action,  whether  or  not  the  International  Fund  was  a  party  to 
the  action. 
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SECTION  463 — EXEMPTION  FROM  TAXATION      —        " 

Section  463  provides  that  the  International  Fund  and  its  assets 
are  exempt  from  all  direct  taxation  in  the  United  States. 

SECTION  464 — PAYMENT  OF  CONTRIBUTIONS 

Subsection  (a)  of  this  section  requires  that  the  amount  of  any 
contribution  to  the  International  Fund  which  is  required  to  be 
made  under  article  10  of  the  International  Fund  Convention  by  any 
person  with  respect  to  oil  received  in  any  port,  terminal  installa- 
tion, or  other  installation  located  in  the  United  States  be  paid  to 
the  International  Fund  from  the  Marine  Oil  Pollution  compensa- 
tion Fund.  Subsection  (a)  further  provides  that  before  the  Interna- 
tional Fund  Convention  enters  into  force  with  respect  to  the 
United  States,  the  President  shall  make,  and  deposit  with  the  Sec- 
retary-General of  the  International  Maritime  Organization,  a 
declaration  under  article  14  of  the  International  Fund  Convention 
that  the  United  States  assumes  the  obligation  to  pay  contributions 
under  article  10  of  the  Convention  for  oil  received  within  the  terri- 
tory of  the  United  States  and  that  contributions  will  be  paid  from 
the  Marine  Oil  Pollution  Compensation  Fund. 

Subsection  (b)  of  this  section  requires  the  Secretary,  by  regula- 
tion, to  require  persons  who  are  required  to  make  contributions 
with  respect  to  oil  received  in  any  port,  terminal  installation,  or 
other  installation  in  the  United  States  under  article  10  of  the 
International  Fund  Convention  to  transmit  to  the  Secretary  infor- 
mation relating  to  that  oil  as  may  be  necessary  to  carry  out  subsec- 
tion (a). 

SECTION  465 — JURISDICTION  OF  DISTRICT  COURTS 

Subsection  (a)  of  section  465  provides  that  the  United  States  dis- 
trict courts  have  exclusive  original  jurisdiction  of  all  controversies 
arising  under  the  Civil  Liability  Convention  or  the  International 
Fund  Convention  in  the  territory  (including  the  territorial  sea)  of 
the  United  States,  or  the  exclusive  economic  zone  of  the  United 
States  established  by  Proclamation  Numbered  5030,  dated  March 
10,  1983.  The  determination  is  to  be  made  without  regard  to  the 
citizenship  of  the  parties  or  the  amount  in  controversy. 

Subsection  (b)  of  this  section  provides  that  venue  lies  in  any  dis- 
trict in  which  the  injury  complained  of  occured,  or  in  any  district 
in  which  the  defendant  resides,  may  be  found,  or  has  his  principal 
office.  For  purposes  of  this  subsection,  the  International  Fund  re- 
sides in  the  District  of  Columbia. 

SECTION  466 — RECOGNITION  OF  JUDGMENTS 

Section  466  requires  any  court  of  the  United  States  or  of  a  State 
to  recognize  any  final  judgment  of  a  court  of  any  nation  which  is  a 
party  to  the  Civil  Liability  Convention  or  the  International  Fund 
Convention  in  an  action  for  compensation  under  either  convention 
once  that  judgment  has  become  enforceable  in  such  nation  and  is 
no  longer  subject  to  ordinary  forms  of  review.  A  court  of  the 
United  States  or  a  State  is  not  required,  however,  to  recognize  any 
judgment  of  a  court  of  any  nation  where  the  judgment  is  obtained 
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by  fraud  or  where  the  defendant  was  denied  due  process  in  the  un- 
derlying proceeding. 

SECTION  467 — FINANCIAL  RESPONSIBILITY 

Subsection  (a)  of  section  467  requires  the  owner  of  each  ship 
which  is  documented  under  the  laws  of  the  United  States  and  is 
carrying  more  than  two  thousand  tons  of  oil  in  bulk  as  cargo  to  es- 
tablish and  maintain,  in  accordance  with  regulations  promulgated 
by  the  Secretary,  evidence  of  financial  responsibility  in  amounts 
sufficient  to  cover  the  maximum  liability  of  such  owner  for  pollu- 
tion damage  arising  from  one  incident  under  the  Civil  Liability 
Convention.  The  Secretary  is  required  to  issue  a  certificate  to  each 
owner  who  complies  with  this  requirement,  in  the  form  and 
manner  required  by  the  Civil  Liability  Convention. 

Subsection  (b)  requires  the  Secretary  to  issue  to  any  ship  owned 
by  the  United  States  a  certificate  stating  that  the  ship  is  owned  by 
the  United  States  and  that  the  ship's  liability  is  covered  within  the 
limits  of  liability  prescribed  by  the  Civil  Liability  Convention. 

Subsection  (c)  requires  that  the  owner  of  each  ship  (other  than  a 
ship  which  is  documented  under  the  laws  of  the  United  States  and 
is  carrying  more  than  two  thousands  tons  of  oil  in  bulk  as  cargo  or 
a  ship  which  is  owned  by  the  United  States)  wherever  registered, 
which  is  carrying  more  than  two  thousands  ton  of  oil  in  bulk  as 
cargo  and  which  enters  or  leaves  a  port  or  offshore  terminal  in  the 
United  States  (including  the  territorial  seas)  establish  and  main- 
tain, in  accordance  with  regulations  promulgated  by  the  Secretary, 
evidence  of  financial  responsibility  in  amounts  sufficient  to  cover 
the  maximum  liability  of  such  owner  for  pollution  damage  arising 
from  one  incident  under  the  Civil  Liability  Convention.  This  sub- 
section further  provides  that  the  owner  of  a  ship  which  is  regis- 
tered in,  or  flying  the  flag  of,  a  nation  which  is  a  party  to  the  Civil 
Liability  Convention  satisfies  this  requirement  by  carrying  a  certif- 
icate issued  by  such  nation  attesting  that  insurance  or  other  finan- 
cial security  is  in  force  which  meets  the  requirements  of  such  Con- 
vention. 

Subsection  (d)  requires  the  Secretary  of  the  Treasury  to  withhold 
or  revoke  the  clearance  required  by  section  4197  of  the  Revised 
Statutes  of  the  United  States  of  any  ship  which  does  not  have  a 
certificate  showing  compliance  with  the  requirements  of  financial 
responsibility  under  subsection  (a)  or  (c)  of  this  section. 

Subsection  (e)  provides  that  the  Secretary  of  the  department  in 
which  the  Coast  Guard  is  operating  may  (1)  deny  entry  to  any  facil- 
ity, to  any  port  or  place  in  the  United  States,  or  to  the  navigable 
waters,  or  (2)  detain  at  the  facility  or  at  the  port  or  place  in  the 
United  States,  any  vessel  subject  to  this  section  that,  upon  request, 
does  not  produce  the  certificate  required  under  this  section  or  regu- 
lations issued  hereunder. 

SECTION  468 — CIVIL  PENALTY 

Section  468  provides  that  any  person  who,  after  notice  and  an  op- 
portunity for  a  hearing,  if  found  to  have  failed  to  comply  with  the 
requirements  of  section  464(b)  or  467,  the  regulations  issued  under 
either  section,  or  any  denial  or  detention  order  under  section  467(e) 
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is  liable  to  the  United  States  for  a  civil  penalty,  not  to  exceed 
$10,000  for  each  violation,  the  amount  of  the  civil  penalty  shall  be 
assessed  by  the  Secretary  by  written  notice.  The  section  further 
provides  that  in  determining  the  amount  of  the  civil  penalty,  the 
Secretary  is  required  to  take  into  account  the  nature,  circum- 
stances, extent  ,  and  gravity  of  the  prohibited  acts  committed  and, 
with  respect  to  the  violator,  the  degree  of  culpability,  and  history 
of  prior  offenses,  ability  to  pay,  and  such  other  matters  as  justice 
may  require. 

This  section  also  provides  that  the  Secretary  may  compromise, 
modify,  or  remit  with  or  without  conditions  any  civil  penalty  which 
is  subject  to  imposition  or  which  has  been  imposed  under  this  sub- 
section. Finally,  if  any  person  fails  to  pay  an  assessment  of  a  civil 
penalty  after  it  has  become  final,  the  Secretary  may  refer  the 
matter  to  the  Attorney  General  for  collection. 

SECTION  469 — WAIVER  OF  SOVEREIGN  IMMUNITY 

This  section  provides  that  the  United  States  waives  all  defenses 
based  on  its  status  as  a  sovereign  State  with  respect  to  any  contro- 
versy arising  under  the  Civil  Liability  Convention  or  the  Interna- 
tional Fund  Convention  relating  to  any  ship  owned  by  the  United 
States  and  used  for  commercial  purposes. 

SECTION  470 — RULES  AND  REGULATIONS 

This  section  provides  that  the  Secretary  may  issue  such  rules 
and  regulations  as  are  necessary  to  implement  the  Civil  Liability 
Convention  and  the  International  Fund  Convention. 

SECTION  471 — DEFINITIONS 

Section  471  provides  that  the  terms  defined  in  subtitle  A  have 
the  same  meanings  in  this  subtitle  and  further  defines  "Civil  Li- 
ability Convention",  "International  Fund",  and  "International 
Fund  Convention''.  The  term  "Civil  Liability  Convention"  means 
the  International  Convention  on  Civil  Liability  for  Oil  Pollution 
Damage,  1984.  The  term  "International  Fund"  means  the  Interna- 
tional Oil  Pollution  Compensation  Fund  established  by  article  2  of 
the  International  Fund  Convention.  The  term  "International  Fund 
Convention"  means  the  International  Convention  on  the  Establish- 
ment of  an  International  Fund  for  Compensation  for  Oil  Pollution 
Damage,  1984. 

Compliance  With  Clause  2(1)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives 

(1)  With  reference  to  clause  2(1)(3)(A)  of  rule  XI  of  the  House  of 
Representatives,  the  Subcommittee  on  Investigations  and  Oversight 
did  not  hold  hearings  on  the  specific  subject  matter  of  the  legisla- 
tion. 

That  Subcommittee  has,  however,  conducted  investigations  of  the 
implementation  of  various  aspects  of  the  Superfund  Program  over 
the  past  several  years,  and  has  issued  a  number  of  reports  on  these 
matters. 

The  Subcommittee  on  Water  Resources  held  hearings  on  the  bill. 
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(2)  With  respect  to  clause  2(1)(3)(B)  of  rule  XI  of  the  House  of  Rep- 
resentatives, H.R.  2817,  as  reported,  does  not  provide  new  budget 
authority  or  increase  tax  expenditures.  Accordingly,  a  statement 
pursuant  to  section  308(a)  of  the  Congressional  Budget  Act  is  not 
required. 

(3)  With  reference  to  clause  2(1)(3)(C)  of  rule  XI  of  Rules  of  the 
House  of  Representatives,  the  Committee  has  received  a  report  pre- 
pared by  the  Congressional  Budget  Office  under  section  403  of  the 
Congressional  Budget  Act.  That  report  is  as  follows: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  29,  1985. 
Hon.  James  J.  Howard, 

Chairman,  Committee  on  Public  Works  and  Transportation,  House 
of  Representatives,  Rayburn  House  Office  Building,    Washing- 
ton, DC 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.   2817,  the  Superfund 
Amendments  of  1985. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes, 
Sincerely, 

Eric  Hanushek 
(For  Rudolph  G.  Penner). 

Congressional  Budget  Office — Cost  Estimate 

1.  Bill  number:  H.R.  2817. 

2.  Bill  title:  Superfund  Amendments  of  1985. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Public  Works  and  Transportation,  October  10,  1985. 

4.  Bill  purpose:  H.R.  2817  would  reauthorize,  amend  and  expand 
Public  Law  96-510,  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980  (CERCLA).  The  bill  would 
authorize  appropriations  of  $2  billion  a  year  for  the  period  1986- 
1990,  to  be  financed  through  a  combination  of  general  fund  appro- 
priations (up  to  $250  million  a  year)  and  tax  revenues.  Of  this 
amount,  $180  million  a  year  would  be  raised  through  an  unspeci- 
fied new  tax  to  be  credited  to  a  newly  established  Petroleum  Re- 
lease Response  Account  within  the  Superfund.  The  bill  would  also 
create  a  separate  Contingency  Cleanup  Account  within  the  fund  to 
be  credited  with  amounts  collected  from  liable  parties  for  future  re- 
medial actions. 

Out  of  the  $2  billion  authorization,  the  bill  would  earmark  appro- 
priations of  not  less  than  $30  million  a  year  for  activities  per- 
formed by  the  Agency  for  Toxic  Substances  and  Disease  Registry 
and  a  total  of  $113  million  over  five  years  to  the  Department  of 
Health  and  Human  Services  for  hazardous  substance  research  and 
training  activities.  Another  $225  million  through  1990  would  be 
spent  from  the  fund  for  new  programs  and  grants  related  to  activi- 
ties such  as  hazardous  waste  research.  The  bill  would  authorize 
other  uses  of  the  fund  without  specific  monetary  limits.  These  uses 
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include  cleanup  of  federal  facilities  where  the  responsible  agencies 
have  not  acted,  oversight  and  enforcement  of  consent  decrees  en- 
tered into  by  the  United  States  and  liable  parties,  and  grants  to 
citizens  groups  for  technical  assistance. 

H.R.  2817  would  also  authorize  additional  appropriations  from 
the  general  fund  of  the  Treasury  for  related  activities  and  studies. 
The  Federal  Emergency  Management  Agency  (FEMA)  would  be  au- 
thorized to  receive  $52.1  million  a  year  through  1990  for  emergency 
preparedness  and  hazard  mitigation  training  and  grants.  The  Envi- 
ronmental Protection  Agency  (EPA)  would  receive  $4  million  to 
conduct  a  radon  gas  demonstration  program. 

The  taxes  imposed  under  CERCLA  to  fund  Superfund  expired 
September  30,  1985.  H.R.  2817  would  extend  through  1990  the  taxes 
on  crude  oil  and  chemical  feedstocks  at  existing  rates.  Further,  the 
bill  would  establish  a  new  exemption  from  the  feedstock  tax  for 
substances  used  in  the  production  of  animal  feed.  The  bill  would 
mandate  the  imposition  of  four  new  taxes — a  waste  end  tax,  a 
broad-based  corporate  tax,  a  tax  on  imported  chemical  substances, 
and  a  tax  to  fund  the  cleanup  of  underground  storage  tank  leaks. 
The  bill  specifies  that  these  taxes  should  increase  revenues  by  $250 
million,  $720  million,  $300  million,  and  $180  million,  respectively, 
for  each  fiscal  year  through  1990.  Revenues  from  these  taxes  would 
be  automatically  appropriated  to  the  Superfund,  with  revenues 
from  the  fourth  credited  to  a  special  Petroleum  Release  Response 
Account  within  the  fund.  No  details  are  specified  in  the  bill  for 
these  new  taxes. 

H.R.  2817  would  repeal  provisions  in  CERCLA  and  the  Internal 
Revenue  Code  pertaining  to  the  Post-Closure  Liability  Fund  and 
Tax.  (These  provisions  expired  September  30,  1985.)  The  bill  would 
make  no  provision  for  the  disposition  of  funds  that  have  been  col- 
lected under  the  post-closure  process. 

Finally,  Title  IV  of  the  bill  is  the  Comprehensive  Oil  Pollution 
Liability  and  Compensation  Act.  This  act  would  consolidate  federal 
oil  pollution  response  activities  into  one  entity:  a  Marine  Oil  Pollu- 
tion Compensation  Fund  (MOPCF),  which  would  be  credited  with 
the  unobligated  balances  of  the  Deepwater  Port  Liability  and  Off- 
shore Oil  Compensation  funds.  It  would  be  financed  by  a  premium 
of  up  to  1.3  cents  per  barrel  on  crude  oil  received  at  U.S.  refineries 
and  exported,  as  well  as  on  imports  of  crude  oil  and  petroleum 
products. 

5.  Estimated  cost  to  the  Federal  Government:  The  projected 
budget  impact  of  H.R.  2817  is  summarized  in  the  following  table. 


[By  fiscal  years,  in  millions  of  dollars] 

1986  1987  1988  1989  1990 

Estimated  revenues1 1,275  1,286  1,294  1,310  1,317 

Estimated  outlays 1,219  1,700  1,909  2.052  2,052 

Estimated  excess  of  outlays  over  revenues -56  414  615  742  735 

1  These  include  revenue  targets  specified  in  the  bill.  Further  legislative  action  would  be  required  to  specify  the  details  of  the  taxes  necessary  to 
raise  the  stated  amounts. 


These  costs  fall  within  budget  function  300. 
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In  addition  to  the  costs  shown  in  the  table,  Section  120  could 
result  in  added  spending  by  federal  agencies  over  the  next  five 
years  to  complete  remedial  actions  at  federal  facilities.  Such  costs 
would  depend  on  appropriation  actions,  but  to  meet  the  targets  in 
the  bill,  additional  spending  of  between  $1  billion  and  $2.5  billion  a 
year  may  be  required  through  1990. 

The  budget  impact  of  some  provisions  of  the  bill  depends  on 
highly  uncertain  future  events  and  cannot  presently  be  estimated. 
The  above  table,  therefore,  does  not  include  spending  for  the  Con- 
tingency Cleanup  Account,  for  EPA's  indemnification  of  hazardous 
response  contractors,  for  court  action  resulting  from  citizen  suits  or 
judicial  review  of  EPA  actions,  for  claims  paid  out  of  the  Marine 
Oil  Pollution  Compensation  Fund  for  catastrophic  spills,  and  for 
future  contributions  to  the  International  Fund. 

SUPERFUND  AMENDMENTS  OF  1985 

Basis  of  estimate:  For  purposes  of  this  estimate,  it  is  assumed 
that  the  new  taxes  will  be  imposed  at  rates  sufficient  to  raise  the 
revenues  specified  by  the  bill  for  each  fiscal  year.  Revenues  for 
crude  oil  and  chemical  feedstock  have  been  estimated  on  the  basis 
of  information  obtained  from  the  Treasury  Department. 

Authorization  levels  for  FEMA  and  EPA  programs  that  are  not 
funded  by  Superfund  revenues  are  those  stated  in  the  bill.  The  cost 
estimate  does  not  include  any  estimated  costs  for  provisions  that 
may  require  additional  appropriations  to  the  EPA  (for  certain  re- 
quired oversight  activities  and  studies)  and  to  other  agencies  such 
as  the  Department  of  Labor  (to  promulgate  worker  protection 
standards).  CBO  has  been  unable  to  obtain  sufficient  information  to 
estimate  in  detail  the  cost  of  these  provisions,  but  they  are  not  ex- 
pected to  add  substantially  to  the  cost  of  the  bill. 

Outlays  from  the  Superfund  have  been  estimated,  on  the  basis  of 
historical  spending  patterns  and  on  information  obtained  from  the 
EPA,  to  reflect  the  deadlines  stated  in  the  bill.  For  purposes  of  this 
estimate,  it  is  assumed  that  the  EPA  will  be  able  to  hire,  purchase 
or  otherwise  contract  for  the  qualified  personnel  and  technical  re- 
sources that  will  be  required  to  carry  out  the  provisions  of  H.R. 
2817,  including  the  mandatory  schedule  established  in  Section  104. 

General  fund  appropriations  to  the  Superfund  would  be  reduced 
each  year  by  an  amount  equal  to  the  prior  year's  recoveries  from 
responsible  parties.  Such  offsets  are  estimated  to  total  $225  million 
through  fiscal  year  1990. 

The  projected  budget  impact  of  the  Superfund  amendments  is 
summarized  in  the  table  below. 

BUDGET  IMPACT  OF  THE  SUPERFUND  AMENDMENTS  OF  1985 

[By  fiscal  years,  in  millions  of  dollars] 

1986  1987  1988  1989  1990 

Spending  effects: 

Authorization  Level 2,056  2,052  2,052  2,052  2,052 

Estimated  Outlays 1,222  1,741  1,950  2,052  2,052 

Revenue  effects: 

Estimated  Revenues,  Gross  Excise  Taxes 1 1,713  1,740  1,750  1,759  1,768 

Estimated  Revenues,  Net  of  Income  Tax  Offsets » 1,285  1,305  1,313  1,319  1,326 
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BUDGET  IMPACT  OF  THE  SUPERFUND  AMENDMENTS  OF  1985— Continued 

[By  fiscal  years,  in  millions  of  dollars] 

1986  1987  1988  1989  1990 

Total  budget  impact: 

Estimated  Revenues 1,285  1,305  1,313  1,319  1,326 

Estimate  Outlays 1,222  1,741  1,950  2,052  2,052 

Estimated  Increase  or  Decrease  (-)  in  Deficit -63  436  637  733  726 

1  These  include  revenue  targets  specified  in  the  bill.  Further  legislative  action  would  be  required  to  specify  the  details  of  the  taxes  necessary  to 
raise  the  stated  amounts. 

When  compared  to  the  CBO  scorekeeping  baseline,  the  net  reve- 
nue increase  under  H.R.  2817  would  be  $1,087  million  in  each  fiscal 
year.  The  increase  relative  to  the  baseline  is  smaller  than  that 
shown  in  the  table  above  because  the  baseline  assumes  extension  of 
Superfund  taxes  at  current  rates. 

The  above  tables  do  not  reflect  any  budgetary  effects  of  the  bill's 
Contingency  Cleanup  Account  provision.  Under  Section  122,  "Set- 
tlements," the  EPA  may  require  parties  who  are  granted  a  liability 
limitation  in  their  settlement  agreements  to  pay  future  liability 
premiums  into  the  separate  account.  Sums  collected  would  be  used 
to  cover  future  cleanup  costs.  CBO  expects  this  provision  to  result 
in  increased  federal  receipts  to  the  fund  in  the  early  years  and  in 
possible  increases  in  fund  outlays  in  later  years  (as  new  conditions 
are  discovered  that  necessitate  further  cleanup  efforts).  The  net 
effect,  however,  would  depend  on  future  events  that  cannot  be  fore- 
seen. 

Section  120  of  the  bill  would  set  requirements  for  handling  haz- 
ardous waste  sites  at  federal  facilities.  Each  federal  agency  would 
be  required  to  include  in  its  annual  budget  request  sufficient  funds 
to  complete  remedial  actions  at  these  sites.  The  ultimate  budget 
impact  of  this  section  is  uncertain  and  would  depend  on  appropria- 
tion actions.  Because  the  agencies  generally  have  existing  author- 
ity to  perform  these  duties,  the  net  effect  over  time  of  the  bill's 
provisions,  when  compared  to  current  law,  is  minimal.  However, 
the  schedule  for  federal  actions  required  by  the  bill  could  affect  the 
timing  of  federal  outlays,  assuming  that  agencies  are  able  to  speed 
up  their  activities  to  accommodate  the  bill's  stringent  deadlines. 
Most  federal  agencies  have  already  begun  to  identify,  assess  and  in 
some  cases  clean  up  their  hazardous  waste  sites.  While  the  budgets 
of  these  agencies  include  money  for  these  activities,  however,  the 
programs  are  largely  in  preliminary  stages  and  do  not  contain 
amounts  large  enough  to  fully  address  all  sites.  For  example,  it  is 
possible  that  the  Department  of  the  Interior's  total  cleanup  costs 
could  exceed  $500  million.  To  date,  however,  only  a  few  million  dol- 
lars have  actually  been  budgeted,  mainly  for  preliminary  work.  If 
the  timetables  established  by  H.R.  2817  are  to  be  met  by  the  Interi- 
or Department,  appropriations  for  this  purpose  would  have  to  total 
over  $500  million  over  the  next  five  years.  Similarly,  the  Depart- 
ment of  Defense  (DoD)  estimates  the  total  cost  for  site  cleanup  ac- 
tivities to  be  $5-10  billion  over  the  next  10  years,  or  at  least  $500 
million  a  year.  (In  1985,  $314  million  was  appropriated  to  the  DoD 
for  this  purpose,  and  about  $350  million  is  authorized  for  fiscal 
year  1986.)  If  the  bill's  cleanup  schedules  are  to  be  met,  the  10-year 
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anticipated  cleanup  period  would  be  compressed  into  about  one-half 
that  time,  for  annual  expenditures  of  at  least  $1  billion.  Other  af- 
fected federal  agencies  include  the  Department  of  Energy,  which 
has  estimated  its  potential  costs  to  range  between  $1  billion  and  $3 
billion. 

While  the  primary  result  of  the  bill's  specified  timetable  may  be 
a  change  in  the  timing  of  already-anticipated  federal  expenditures, 
other  requirements  may  result  in  an  absolute  increase  in  federal 
site  cleanup  costs.  Under  Section  120,  federal  agencies  would  be  re- 
quired to  obey  all  state  laws,  including  permit  requirements,  for 
onsight  treatment  of  hazardous  wastes.  In  issuing  permits,  states 
would  be  able  to  require  cleanup  standards  and  emissions  limita- 
tions that  may  be  more  stringent  than  federal  standards.  The  effect 
of  this  provision  is  very  uncertain  because  we  do  not  know  which 
sites  may  be  affected  and  what  standards  individual  negotiations 
might  produce. 

The  amended  bill  would  authorize  the  EPA  to  indemnify  its  haz- 
ardous response  action  contractors  against  any  liability  arising 
from  a  contractor's  performance  unless  gross  negligence  or  inten- 
tional misconduct  is  involved.  If  claims  were  to  arise  from  a  settle- 
ment or  legal  costs  if  it  has  entered  into  an  indemnification  agree- 
ment. As  is  often  the  case  in  liability  suits,  potential  costs  could  be 
substantial.  However,  because  this  authority  is  discretionary  and 
because  the  nature  of  future  legal  action  is  impossible  to  predict, 
we  cannot  estimate  the  potential  exposure  of  the  federal  govern- 
ment. 

Section  113  of  the  bill  would  provide  for  judicial  review  of  the 
hazardous  substance  response  actions  undertaken  or  ordered  to  be 
undertaken  by  the  EPA.  In  certain  cases,  courts  would  be  author- 
ized to  award  legal  costs,  some  response  costs  and  compensatory 
damages  to  an  objecting  party  if  the  EPA's  actions  or  orders  are 
found  to  have  been  arbitrary  or  capricious.  Sums  awarded  would 
not  be  paid  from  the  Superfund.  If  this  provision  results  in  judg- 
ments against  the  agency  and  reimbursements  that  would  not  have 
otherwise  occurred,  federal  outlays  would  be  increased. 

Finally,  H.R.  2817  would  create  a  new  Section  310,  "Citizens 
Suits,"  within  CERCLA.  The  section  would  permit  a  private  person 
to  sue  in  federal  courts  any  other  person,  including  (with  certain 
limitations)  a  governmental  entity,  for  violations  of  the  act  or  in 
conjunction  with  hazardous  substance  releases.  Suits  may  also  be 
brought  against  the  EPA  or  other  federal  agencies  for  failure  to 
perform  non-discretionary  duties. 

In  the  case  of  suits  against  federal,  state,  or  local  government 
agencies  that  own  or  operate  hazardous  waste  sites,  the  court 
would  have  the  authority  to  enforce  CERCLA  requirements  and, 
where  substantial  and  imminent  endangerment  is  involved,  to  re- 
quire any  necessary  action  to  abate  a  release.  Complaints  of  non- 
performance of  duty  against  the  EPA  or  other  federal  agencies 
could  be  remedied  by  ordering  the  agency  to  perform  the  act  or 
duty  involved. 

Because  it  may  be  possible  to  obtain  such  remedies  in  a  state 
court  or  through  some  other  cause  of  action,  it  is  uncertain  wheth- 
er Section  310  would  have  any  net  effect  on  federal,  state,  or  local 
government  expenditures.  Moreover,  to  the  extent  that  a  court- 


2644 


136 


ordered  action  has  already  been  planned  by  the  affected  agency, 
the  result  may  only  be  a  change  in  the  timing  of  outlays.  Regard- 
less of  the  outcome  of  such  cases,  the  provision  may  increase  the 
caseload  of  federal  courts  by  either  encouraging  new  suits  or  at- 
tracting plaintiffs  who  otherwise  would  have  brought  suit  under 
some  other  cause  of  action  in  a  state  court.  This  could  increase  the 
costs  of  the  federal  judicial  system  and  of  the  Department  of  Jus- 
tice. The  uncertainty  surrounding  such  future  events  makes  it  im- 
possible to  estimate  these  costs. 

COMPREHENSIVE  OIL  POLLUTION  LIABILITY  AND  COMPENSATION  ACT 

Based  on  information  obtained  from  the  U.S.  Coast  Guard,  CBO 
estimates  that  the  MOPCF's  beginning  balance  after  transfers  from 
existing  funds  would  be  approximately  $105  million,  assuming  an 
effective  date  for  the  transfers  of  March  30,  1986.  If  the  transfers 
occur  at  a  later  point  in  the  fiscal  year,  this  balance  would  most 
likely  increase  by  a  very  small  amount.  These  transfers  will  have 
no  net  impact  on  the  federal  budget. 

CBO  estimates  that  gross  collections,  before  credits,  from  the  1.3 
cents  per  barrel  premium  would  be  about  $27  million  in  fiscal  year 
1986  (based  on  an  effective  date  of  March  30,  1986)  and  would  aver- 
age about  $65  million  a  year  thereafter  through  1990.  Fund  re- 
ceipts in  the  first  few  years  of  collection  would  be  reduced  by  an 
estimated  $73  million,  because  the  bill  grants  credit  for  sums  paid 
to  the  Deepwater  Port  Liability  and  Offshore  Oil  Compensation 
funds.  These  credits  are  assumed  to  be  taken  by  the  end  of  fiscal 
year  1988.  At  that  time,  the  fund  balance  is  likely  to  reach  $200 
million,  and  the  premium  payments  would  cease.  As  a  result,  pre- 
mium receipts  are  estimated  to  be  $3  million  in  1986,  and  $41  mil- 
lion each  in  1987  and  1988.  If  the  provisions  of  Section  422  do  not 
take  effect  until  after  March  30,  1986,  gross  and  net  collections 
would  be  somewhat  lower  for  fiscal  year  1986. 

The  bill  would  repeal  the  current  tax  on  Outer  Continental  Shelf 
oil  production,  estimated  to  produce  gross  revenues  of  about  $12 
million  annually.  The  net  revenue  loss  from  repealing  this  tax  is 
partially  offset  by  resulting  income  tax  changes,  assuming  constant 
GNP  levels.  The  projected  budget  impact  of  the  Comprehensive  Oil 
Pollution  Liability  and  Compensation  Act  is  summarized  in  the 
table  below. 

BUDGET  IMPACT  OF  THE  COMPREHENSIVE  OIL  POLLUTION  LIABILITY  AND  COMPENSATION  ACT 

[By  fiscal  years,  in  millions  of  dollars] 


1986 

1987 

1988 

1989 

1990 

Estimated  outlay  decrease: 

From  new  premium 

Estimated  revenue  effects: 

From  repeal  of  existing  tax  (gross) 

-3 

-12 

-41 

-12 
-7 

-19 
-22 

-41  ... 

-12 
-7 

-19 
-22 

-12 
3 

-9 

9 

-12 

From  offsetting  income  tax  changes 

2 

3 

Net  revenue  effect 

Net  Increase  or  Decrease  (-)  to  Deficit 

-10 

7 

-9 
9 
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Outlays  from  the  MOPCF  are  impossible  to  predict  with  preci- 
sion, because  significant  oil  spills  are  rare  and  unpredictable.  No 
fund  payments  for  spills  at  offshore  or  deepwater  port  facilities 
have  been  made  since  those  funds  were  established.  While  thou- 
sands of  spills  from  vessels  may  occur  in  any  year,  most  are  quick- 
ly cleaned  up  by  the  responsible  parties,  and  most  are  so  small  that 
their  total  costs,  including  claims,  would  not  be  high  enough  to 
trigger  the  bill's  specified  liability  limitations.  While  major  spills 
have  been  declining  generally,  they  increased  in  1984  to  four  from 
only  one  the  year  before.  Obligations  from  the  311k  fund  totaled 
$130  million  between  1971  and  1984,  for  an  average  annual  cost  of 
$10  million,  but  obligations  ranged  from  $280  thousand  in  1971  to 
over  $25  million  in  1980.  Obligations  in  1985  were  about  $4.8  mil- 
lion. Typically  the  Coast  Guard  recovers  about  one-half  of  the 
amount  it  spends  on  cleanup.  If  recent  experience  continues  for  all 
types  of  spills  (that  is,  no  major  facilities  spills  and  between  one 
and  four  major  vessel  spills  a  year),  it  is  likely  that  no  more  than 
$4  million  (in  fiscal  year  1985  dollars)  would  be  spent  from  the 
fund  on  cleanup  activities  each  year,  about  one-half  of  which  would 
be  reimbursed  by  responsible  parties.  Since  such  outlays  would 
occur  under  current  law  from  the  311k  fund,  they  represent  no  net 
increase  in  federal  spending. 

Unlike  the  311k  fund,  the  MOPCF  will  also  pay  claims  for  losses 
when  responsible  parties  cannot  be  located  or  do  not  pay,  or  when 
claims  exceed  liability  limitations.  Outlays  for  this  type  of  expendi- 
ture are  even  more  difficult  to  estimate:  a  spill  costing  only  minor 
amounts  to  clean  may  generate  millions  of  dollars  in  damage 
claims.  For  example,  the  Alvenus  spill  off  of  the  Louisiana  coast  in 
1984  cost  the  spiller  less  than  $5  million  in  cleanup  costs,  yet  gen- 
erated damage  claims  of  $100  million.  No  estimate  of  payments  for 
claims  is  included  in  the  cost  estimate  table. 

Administrative  expenses  paid  from  the  fund  are  estimated  to  av- 
erage about  $400,000  a  year.  An  additional  $2  million  could  be 
spent  on  start-up  activities  during  fiscal  years  1986  and  1987,  in- 
cluding expenses  incurred  by  the  Secretary  of  Transportation  and 
reimbursed  from  the  fund. 

If  catastrophic  spills  do  occur,  outlays  would  be  limited  to 
amounts  in  the  fund  at  the  time  claims  are  made  or  costs  are  in- 
curred, plus  potential  borrowings  of  up  to  $300  million  from  the 
Treasury. 

Title  IV  would  provide  that  the  bill's  damage  and  liability  provi- 
sions would  not  apply  during  any  period  in  which  both  the  Interna- 
tional Convention  on  Civil  Liability  for  Oil  Pollution  Damage,  1984, 
and  the  International  Convention  on  the  Establishment  of  an  Inter- 
national Fund  for  Compensation  for  Oil  Pollution  Damage,  1984, 
are  in  force  with  respect  to  the  United  States.  The  bill  would  fur- 
ther provide  that,  if  and  when  these  conventions  are  ratified  by  the 
United  States,  annurl  contributions  to  the  International  Fund  due 
from  U.S.  interests  would  be  paid  from  the  MOPCF.  Coast  Guard 
analyses  of  various  international  scenarios  indicate  an  expected 
contribution  of  about  $8  million  annually  during  the  1990s,  if  the 
International  Convention  is  ratified.  MOPCF  administrative  ex- 
penses of  about  $0.4  million  a  year  would  continue  to  be  incurred, 
but  expected  net  cleanup  costs  of  $2  million  a  year  could  be  partial- 
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ly  offset  by  the  contribution  because  some  of  these  expenses  would 
then  be  reimbursed  from  the  International  Fund.  Net  costs  to  the 
MOPCF  would  be  less  than  $10  million  a  year  in  the  absence  of 
any  major  spills. 

6.  Estimated  cost  to  state  and  local  governments:  CBO  has  not 
completed  its  estimate  of  the  costs  to  state  and  local  governments. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Deb  Reis. 

10.  Estimate  approved  by:  C.G.  Nuckols  (for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis). 

(4)  With  reference  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  Committee  has  not  received  a 
report  from  the  Committee  on  Government  Operations  pertaining 
to  this  subject  matter. 

(5)  With  reference  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  information  is  provided: 
The  effect  of  carrying  out  H.R.  2817,  as  reported,  should  be  mini- 
mal with  respect  to  prices  and  costs. 

COST  OF  LEGISLATION 

Clause  7(a)  of  rule  XIII  of  the  Rules  of  the  House  of  Representa- 
tives requires  a  statement  of  the  estimated  costs  to  the  United 
States  which  would  be  incurred  in  carrying  out  H.R.  2817,  as  re- 
ported, in  Fiscal  Year  1986,  and  each  of  the  following  five  years. 
However,  under  paragraph  (d)  of  clause  7,  its  provisions  do  not 
apply  when  the  Committee  has  received  a  timely  report  from  the 
Congressional  Budget  Office. 

COMMITTEE  ACTION  AND  VOTE 

The  Committee,  in  compliance  with  rule  XI(2)(1)(2)(A)  of  the 
Rules  of  the  House  of  Representatives,  reports  favorably  the  bill 
H.R.  3678.  The  Committee  ordered  the  bill  reported  by  voice  vote. 
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Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980 


TITLE  I— HAZARDOUS  SUBSTANCES  RELEASES,  LIABILITY, 

COMPENSATION 

definitions 

Sec.  101.  (a)  In  General. — For  purpose  of  this  title,  the  term — 

(1)  "act  of  God"  means  an  unanticipated  grave  natural  disas- 
ter or  other  natural  phenomenon  of  an  exceptional,  inevitable, 
and  irresistible  character,  the  effects  of  which  could  not  have 
been  prevented  or  avoided  by  the  exercise  of  due  care  or  fore- 
sight; 

(2)  '  'Administrator"  means  the  Administrator  of  the  United 
States  Environmental  Protection  Agency,  except  as  provided  in 
subsection  (b); 

(3)  "barrel"  means  forty-two  United  States  gallons  at  sixty 
degrees  Fahrenheit; 

(4)  "claim"  means  a  demand  in  writing  for  a  sum  certain; 

(5)  "claimant"  means  any  person  who  presents  a  claim  for 
compensation  under  this  Act; 

(6)  "damages"  means  damages  for  injury  or  loss  of  natural 
resources  as  set  forth  in  section  107(a)  or  111(b)  of  this  Act; 

(7)  "drinking  water  supply"  means  any  raw  or  finished  water 
source  that  is  or  may  be  used  by  a  public  water  system  (as  de- 
fined in  the  Safe  Drinking  Water  Act)  or  as  drinking  water  by 
one  or  more  individuals; 

(8)  "environment"  means  (A)  the  navigable  waters,  the 
waters  of  the  contiguous  zone,  and  the  ocean  waters  of  which 
the  natural  resources  are  under  the  exclusive  management  au- 
thority of  the  United  States  under  the  Fishery  Conservation 
and  Management  Act  of  1976,  and  (B)  any  other  surface  water, 
ground  water,  drinking  water  supply,  land  surface  or  subsur- 
face strata,  or  ambient  air  within  the  United  States  or  under 
the  jurisdiction  of  the  United  States; 

(9)  "facility"  means  (A)  any  building,  structure,  installation, 
equipment,  pipe  or  pipeline  (including  any  pipe  into  a  sewer  or 
publicly  owned  treatment  works),  well,  pit,  pond,  lagoon,  im- 
poundment, ditch,  landfill,  storage  container,  motor  vehicle, 
rolling  stock,  or  aircraft,  or  (B)  any  site  or  area  where  a  haz- 
ardous substance  has  been  deposited,  stored,  disposed  of,  or 
placed,  or  otherwise  come  to  be  located;  but  does  not  include 
any  consumer  product  in  consumer  use  or  any  vessel; 
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(10)  "federally  permitted  release"  means  (A)  discharges  in 
compliance  with  a  permit  under  section  402  of  the  Federal 
Water  Pollution  Control  Act,  (B)  discharges  resulting  from  cir- 
cumstances identified  and  reviewed  and  made  part  of  the 
public  record  with  respect  to  a  permit  issued  or  modified  under 
section  402  of  the  Federal  Water  Pollution  Control  Act  and 
subject  to  a  condition  of  such  permit,  (C)  continuous  or  antici- 
pated intermittent  discharges  from  a  point  source,  identified  in 
a  permit  or  permit  application  under  section  402  of  the  Federal 
Water  Pollution  Control  Act,  which  are  caused  by  events  oc- 
curring within  the  scope  of  relevant  operating  or  treatment 
systems,  (D)  discharges  in  compliance  with  a  legally  enforcea- 
ble permit  under  section  404  of  the  Federal  Water  Pollution 
Control  Act,  (E)  releases  in  compliance  with  a  legally  enforcea- 
ble final  permit  issued  pursuant  to  section  3005  (a)  through  (d) 
of  the  Solid  Waste  Disposal  Act  from  a  hazardous  waste  treat- 
ment, storage,  or  disposal  facility  when  such  permit  specifical- 
ly identifies  the  hazardous  substances  and  makes  such  sub- 
stances subject  to  a  standard  of  practice,  control  procedure  or 
bioassay  limitation  or  condition,  or  other  control  on  the  haz- 
ardous substances  in  such  releases,  (F)  any  release  in  compli- 
ance with  a  legally  enforceable  permit  issued  under  section  102 
or  section  103  of  the  Marine  Protection,  Research,  and  Sanctu- 
aries Act  of  1972,  (G)  any  injection  of  fluids  authorized  under 
Federal  underground  injection  control  programs  or  State  pro- 
grams submitted  for  Federal  approval  (and  not  disapproved  by 
the  Administrator  of  the  Environmental  Protection  Agency) 
pursuant  to  part  C  of  the  Safe  Drinking  Water  Act,  (H)  any 
emission  into  the  air  subject  to  a  permit  or  control  regulation 
under  section  111,  section  112,  title  I  part  C,  title  I  part  D,  or 
State  implementation  plans  submitted  in  accordance  with  sec- 
tion 110  of  the  Clean  Air  Act  (and  not  disapproved  by  the  Ad- 
ministrator of  the  Environmental  Protection  Agency),  includ- 
ing any  schedule  or  waiver  granted,  promulgated,  or  approved 
under  these  sections,  (I)  any  injection  of  fluids  or  other  materi- 
als authorized  under  applicable  State  law  (i)  for  the  purpose  of 
stimulating  or  treating  wells  for  the  production  of  crude  oil, 
natural  gas,  or  water,  (ii)  for  the  purpose  of  secondary,  terti- 
ary, or  other  enhanced  recovery  of  crude  oil  or  natural  gas,  or 
(iii)  which  are  brought  to  the  surface  in  conjunction  with  the 
production  of  crude  oil  or  natural  gas  and  which  are  reinject- 
ed, (J)  the  introduction  of  any  pollutant  into  a  publicly  owned 
treatment  works  when  such  pollutant  is  specified  in  and  in 
compliance  with  applicable  pretreatment  standards  of  section 
307  (b)  or  (c)  of  the  Clean  Water  Act  and  enforceable  require- 
ments in  a  pretreatment  program  submitted  by  a  State  or  mu- 
nicipality for  Federal  approval  under  section  402  of  such  Act, 
and  (K)  any  release  of  source,  special  nuclear,  or  byproduct 
material,  as  those  terms  are  defined  in  the  Atomic  Energy  Act 
of  1954,  in  compliance  with  a  legally  enforceable  license, 
permit,  regulation,  or  order  issued  pursuant  to  the  Atomic 
Energy  Act  of  1954; 
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(11)  "Fund"  or  "Trust  Fund"  means  the  Hazardous  Sub- 
stance Response  Fund  established  by  section  221  of  this  Act 
[or,  in  the  case  of  a  hazardous  waste  disposal  facility  for 
which  liability  has  been  transferred  under  section  107(k)  of 
this  Act,  the  Post-closure  Liability  Fund  established  by  section 
232  of  this  Act;]; 

(12)  "ground  water"  means  water  in  a  saturated  zone  or  stra- 
tum beneath  the  surface  of  land  or  water; 

(13)  "guarantor"  means  any  person,  other  than  the  owner  or 
operator,  who  provides  evidence  of  financial  responsibility  for 
an  owner  or  operator  under  this  Act; 

(14)  "hazardous  substance"  means  (A)  any  substance  desig- 
nated pursuant  to  section  311(b)(2)(A)  of  the  Federal  Water  Pol- 
lution Control  Act,  (B)  any  element,  compound,  mixture,  solu- 
tion, or  substance  designated  pursuant  to  section  102  of  this 
Act,  (C)  any  hazardous  waste  having  the  characteristics  identi- 
fied under  or  listed  pursuant  to  section  3001  of  the  Solid  Waste 
Disposal  Act  (but  not  including  any  waste  the  regulation  of 
which  under  the  Solid  Waste  Disposal  Act  has  been  suspended 
by  Act  of  Congress),  (D)  any  toxic  pollutant  listed  under  section 
307(a)  of  the  Federal  Water  Pollution  Control  Act,  (E)  any  haz- 
ardous air  pollutant  listed  under  section  112  of  the  Clean  Air 
Act,  and  (F)  any  imminently  hazardous  chemical  substance  or 
mixture  with  respect  to  which  the  Administrator  has  taken 
action  pursuant  to  section  7  of  the  Toxic  Substances  Control 
Act.  The  term  does  not  include  petroleum,  including  crude  oil 
or  any  fraction  thereof  which  is  not  otherwise  specifically 
listed  or  designated  as  a  hazardous  substance  under  subpara- 
graphs (A)  through  (F)  of  this  paragraph,  and  the  term  does 
not  include  natural  gas,  natural  gas  liquids,  liquefied  natural 
gas,  or  synthetic  gas  usable  for  fuel  (or  mixtures  of  natural  gas 
and  such  synthetic  gas); 

(15)  "navigable  waters"  or  "navigable  waters  of  the  United 
States"  means  the  waters  of  the  United  States,  including  the 
territorial  seas; 

(16)  "natural  resources"  means  land,  fish,  wildlife,  biota,  air, 
water,  ground  water,  drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by,  held  in  trust  by,  apper- 
taining to,  or  otherwise  controlled  by  the  United  States  (includ- 
ing the  resources  of  the  fishery  conservation  zone  established 
by  the  Fishery  Conservation  and  Management  Act  of  1976), 
any  State  or  local  government,  [or]  any  foreign  government 
any  Indian  tribe,  or,  if  such  resources  are  subject  to  a  trust  re- 
striction on  alienation,  any  member  of  an  Indian  tribe; 

(17)  "offshore  facility"  means  any  facility  of  any  kind  located 
in,  on,  or  under,  any  of  the  navigable  waters  of  the  United 
States,  and  any  facility  of  any  kind  which  is  subject  to  the  ju- 
risdiction of  the  United  States  and  is  located  in,  on,  or  under 
any  other  waters,  other  than  a  vessel  or  a  public  vessel; 

(18)  "onshore  facility"  means  any  facility  (including,  but  not 
limited  to,  motor  vehicles  and  rolling  stock)  of  any  kind  located 
in,  on,  or  under,  any  land  or  nonnavigable  waters  within  the 
United  States; 
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(19)  "otherwise  subject  to  the  jurisdiction  of  the  United 
States"  means  subject  to  the  jurisdiction  of  the  United  States 
by  virtue  of  United  States  citizenship,  United  States  vessel  doc- 
umentation or  numbering,  or  as  provided  by  international 
agreement  to  which  the  United  States  is  a  party; 

(20)(A)  "owner  or  operator"  means  (i)  in  the  case  of  a  vessel, 
any  person  owning,  operating,  or  chartering  by  demise,  such 
vessel,  (ii)  in  the  case  of  an  onshore  facility  or  an  offshore  facil- 
ity, any  person  owning  or  operating  such  facility,  and  (iii)  in 
the  case  of  any  abandoned  facility,  any  person  who  owned,  op- 
erated, or  otherwise  controlled  activities  at  such  facility  imme- 
diately prior  to  such  abandonment.  Such  term  does  not  include 
a  person,  who,  without  participating  in  the  management  of  a 
vessel  or  facility,  holds  indicia  of  ownership  primarily  to  pro- 
tect his  security  interest  in  the  vessel  or  facility; 

(B)  in  the  case  of  a  hazardous  substance  which  has  been  ac- 
cepted for  transportation  by  a  common  or  contract  carrier  and 
except  as  provided  in  section  107(a)  (3)  or  (4)  of  this  Act,  (i)  the 
term  "owner  or  operator"  shall  mean  such  common  carrier  or 
other  bona  fide  for  hire  carrier  acting  as  an  independent  con- 
tractor during  such  transportation,  (ii)  the  shipper  of  such  haz- 
ardous substance  shall  not  be  considered  to  have  caused  or  con- 
tributed to  any  release  during  such  transportation  which  re- 
sulted solely  from  circumstances  or  conditions  beyond  his  con- 
trol; 

(C)  in  the  case  of  a  hazardous  substance  which  has  been  de- 
livered by  a  common  or  contract  carrier  to  a  disposal  or  treat- 
ment facility  and  except  as  provided  in  section  107(a)  (3)  or  (4) 
(i)  the  term  "owner  or  operator"  shall  not  include  such 
common  or  contract  carrier,  and  (ii)  such  common  or  contract 
carrier  shall  not  be  considered  to  have  caused  or  contributed  to 
any  release  at  such  disposal  or  treatment  facility  resulting 
from  circumstances  or  conditions  beyond  its  control; 

(21)  "person"  means  an  individual,  firm,  corporation,  associa- 
tion, partnership,  consortium,  joint  venture,  commercial  entity, 
United  States  Government,  State,  municipality,  commission, 
political  subdivision  of  a  State,  or  any  interstate  body; 

(22)  "release"  means  any  spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  discharging,  injecting,  escaping,  leaching, 
dumping,  or  disposing  into  the  environment  (including  the 
abandonment  or  discarding  of  barrels,  containers,  and  other 
closed  receptacles  containing  any  hazardous  substance  or  pollut- 
ant or  contaminant),  but  excludes  (A)  any  release  which  results 
in  exposure  to  persons  solely  within  a  workplace,  with  respect 
to  a  claim  which  such  persons  may  assert  against  the  employer 
of  such  persons,  (B)  emissions  from  the  engine  exhaust  of  a 
motor  vehicle,  rolling  stock,  aircraft,  vessel,  or  pipeline  pump- 
ing station  engine,  (C)  release  of  source,  byproduct,  or  special 
nuclear  material  from  a  nuclear  incident,  as  those  terms  are 
defined  in  the  Atomic  Energy  Act  of  1954,  if  such  release  is 
subject  to  requirements  with  respect  to  financial  protection  es- 
tablished by  the  Nuclear  Regulatory  Commission  under  section 
170  of  such  Act,  or,  for  the  purposes  of  section  104  of  this  title 
or  any  other  response  action,  any  release  of  source  byproduct, 
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or  special  nuclear  material  from  any  processing  site  designated 
under  section  102(a)(1)  or  302(a)  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978,  and  (D)  the  normal  application 
of  fertilizer; 

(23)  "remove"  or  "removal"  means  the  cleanup  or  removal  of 
released  hazardous  substances  from  the  environment,  such  ac- 
tions as  may  be  necessary  taken  in  the  event  of  the  threat  of 
release  of  hazardous  substances  into  the  environment,  such  ac- 
tions as  may  be  necessary  to  monitor,  assess,  and  evaluate  the 
release  or  threat  of  release  of  hazardous  substances,  the  dispos- 
al of  removed  material,  or  the  taking  of  such  other  actions  as 
may  be  necessary  to  prevent,  minimize,  or  mitigate  damage  to 
the  public  health  or  welfare  or  to  the  environment,  which  may 
otherwise  result  from  a  release  or  threat  of  release.  The  term 
includes,  in  addition,  without  being  limited  to,  security  fencing 
or  other  measures  to  limit  access,  provision  of  alternative 
water  supplies,  temporary  evacuation  and  housing  of  threat- 
ened individuals  not  otherwise  provided  for,  action  taken 
under  section  104(b)  of  this  Act,  and  any  emergency  assistance 
which  may  be  provided  under  the  Disaster  Relief  Act  of  1974; 

(24)  "remedy"  or  "remedial  action"  means  those  actions  con- 
sistent with  permanent  remedy  taken  instead  of  or  in  addition 
to  removal  actions  in  the  event  of  a  release  or  threatened  re- 
lease of  a  hazardous  substance  into  the  environment,  to  pre- 
vent or  minimize  the  release  of  hazardous  substances  so  that 
they  do  not  migrate  to  cause  substantial  danger  to  present  or 
future  public  health  or  welfare  or  the  environment.  The  term 
includes,  but  is  not  limited  to,  such  actions  at  the  location  of 
the  release  as  storage,  confinement,  perimeter  protection  using 
dikes,  trenches,  or  ditches,  clay  cover,  neutralization,  cleanup 
of  released  hazardous  substances  [or]  and  associated  contami- 
nated materials,  recycling  or  reuse,  diversion,  destruction,  seg- 
regation of  reactive  wastes,  dredging  or  excavations,  repair  or 
replacement  of  leaking  containers,  collection  of  leachate  and 
runoff,  onsite  treatment  or  incineration,  provision  of  alterna- 
tive water  supplies,  and  any  monitoring  reasonably  required  to 
assure  that  such  actions  protect  the  public  health  and  welfare 
and  the  environment.  The  term  includes  the  costs  of  perma- 
nent relocation  of  residents  and  businesses  and  community  fa- 
cilities where  the  [President]  Administrator  determines  that, 
alone  or  in  combination  with  other  measures,  such  relocation 
is  more  cost-effective  than  and  environmentally  preferable  to 
the  transportation,  storage,  treatment,  destruction,  or  secure 
disposition  offsite  of  hazardous  substances,  or  may  otherwise 
be  necessary  to  protect  the  public  health  or  [welfare.  The 
term  does  not  include  offsite  transport  of  hazardous  sub- 
stances, or  the  storage,  treatment,  destruction,  or  secure  dispo- 
sition offsite  of  such  hazardous  substances  or  contaminated 
materials  unless  the  President  determines  that  such  actions 
(A)  are  more  cost-effective  than  other  remedial  actions,  (B)  will 
create  new  capacity  to  manage,  in  compliance  with  subtitle  C 
of  the  Solid  Waste  Disposal  Act,  hazardous  substances  in  addi- 
tion to  those  located  at  the  affected  facility,  or  (C)  are  neces- 
sary to  protect  public  health  or  welfare  or  the  environment 
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from  a  present  or  potential  risk  which  may  be  created  by  fur- 
ther exposure  to  the  continued  presence  of  such  substances  or 
materials;]  welfare;  the  term  includes  off  site  transport  and  off- 
site  storage,  treatment,  destruction,  or  secure  disposition  of  haz- 
ardous substances  and  associated  contaminated  materials; 

(25)  "respond"  or  "response"  means  remove,  removal, 
remedy,  [andj  remedial  action,  and  enforcement  activities  re- 
lated thereto; 

(26)  "transport"  or  "transportation"  means  the  movement  of 
a  hazardous  substance  by  any  mode,  including  pipeline  (as  de- 
fined in  the  Pipeline  Safety  Act),  and  in  the  case  of  a  hazard- 
ous substance  which  has  been  accepted  for  transportation  by  a 
common  or  contract  carrier,  the  term  "transport"  or  "trans- 
portation" shall  include  any  stoppage  in  transit  which  is  tem- 
porary, incidental  to  the  transportation  movement,  and  at  the 
ordinary  operating  convenience  of  a  common  or  contract  carri- 
er, and  any  such  stoppage  shall  be  considered  as  a  continuity 
of  movement  and  not  as  the  storage  of  a  hazardous  substance; 

(27)  "United  States"  and  "State"  include  the  several  States 
of  the  United  States,  the  District  of  Columbia,  the  Common- 
wealth of  Puerto  Rico,  Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the  Commonwealth  of  the  Northern 
Marianas,  and  any  other  territory  or  possession  over  which  the 
United  States  has  jurisdiction; 

(28)  "vessel"  means  every  description  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water; 

(29)  "disposal",  "hazardous  waste",  and  "treatment"  shall 
have  the  meaning  provided  in  section  1004  of  the  Solid  Waste 
Disposal  Act; 

(30)  "territorial  sea"  and  "contiguous  zone"  shall  have  the 
meaning  provided  in  section  502  of  the  Federal  Water  Pollu- 
tion Control  Act. 

(31)  "national  contingency  plan"  means  the  national  contin- 
gency plan  published  under  section  311(c)  of  the  Federal  Water 
Pollution  Control  Act  or  revised  pursuant  to  section  105  of  this 
Act;  [and] 

(32)  "liable"  or  "liability"  under  this  title  shall  be  construed 
to  be  the  standard  of  liability  which  obtains  under  section  311 
of  the  Federal  Water  Pollution  Control  Act  [.J;  and 

(33)  "pollutant  or  contaminant"  shall  include,  but  not  be  lim- 
ited to,  any  element,  substance,  compound,  or  mixture,  includ- 
ing disease-causing  agents,  which  after  release  into  the  environ- 
ment and  upon  exposure,  ingestion,  inhalation,  or  assimilation 
into  any  organism,  either  directly  from  the  environment  or  indi- 
rectly by  ingestion  through  food  chains,  will  or  may  reasonably 
be  anticipated  to  cause  death,  disease,  behavioral  abnormali- 
ties, cancer,  genetic  mutation,  physiological  malfunctions  (in- 
cluding malfunctions  in  reproduction)  or  physical  deformations, 
in  such  organisms  or  their  offspring;  except  that  the  term  "pol- 
lutant or  contaminant"  shall  not  include  petroleum,  including 
crude  oil  or  any  fraction  thereof  which  is  not  otherwise  specifi- 
cally listed  or  designated  as  a  hazardous  substance  under  sub- 
paragraphs (A)  through  (F)  of  paragraph  (W  and  shall  not  in- 
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elude  natural  gas,    liquefied  natural  gas,   or  synthetic  gas  of 
pipeline  quality  (or  mixtures  of  natural  gas  and  such  synthetic 
gas), 
(b)  Use  of  Term  "Administrator".— 

(1)  Delegations  retained.  — Where,  before  the  date  of  the  en- 
actment of  the  Superfund  Amendments  of  1985,  any  authority 
under  this  Act  was  delegated  to  the  head  of  any  other  depart- 
ment, agency,  or  instrumentality  of  the  United  States  (or  where 
any  such  authority  has  been  retained  by  the  President),  the  term 
"Administrator"  refers  to  the  head  of  such  department,  agency, 
or  instrumentality  (or  to  the  President  in  the  case  of  an  author- 
ity retained  by  the  President). 

(2)  Exception  for  federal  facilities. — Paragraph  (1)  shall 
not  apply  to  any  authority  delegated  to  a  department  agency  or 
instrumentality  with  respect  to  any  facility  owned  or  operated 
by  that  department,  agency,  or  instrumentality.  With  respect  to 
such  facilities,  the  term  "Administrator"  when  used  in  this  Act 
refers  to  the  Administrator  of  the  Environmental  Protection 
Agency. 

REPORTABLE  QUANTITIES  AND  ADDITIONAL  DESIGNATIONS 

Sec.  102.  (a)  The  Administrator  shall  promulgate  and  revise  as 
may  be  appropriate,  regulations  designating  as  hazardous  sub- 
stances, in  addition  to  those  referred  to  in  section  101(14)  of  this 
title,  such  elements,  compounds,  mixtures,  solutions,  and  sub- 
stances which,  when  released  into  the  environment  may  present 
substantial  danger  to  the  public  health  or  welfare  or  the  environ- 
ment, and  shall  promulgate  regulations  establishing  that  quantity 
of  any  hazardous  substance  the  release  of  which  shall  be  reported 
pursuant  to  section  103  of  this  title.  The  Administrator  may  deter- 
mine that  one  single  quantity  shall  be  the  reportable  quantity  for 
any  hazardous  substance,  regardless  of  the  medium  into  which  the 
hazardous  substance  is  released.  The  Administrator  shall  promul- 
gate regulations  establishing  such  reportable  quantities  for  all  haz- 
ardous substances  by  December  31,  1986. 

(b)  Unless  and  until  superseded  by  regulations  establishing  a  re- 
portable quantity  under  subsection  (a)  of  this  section  for  any  haz- 
ardous substance  as  defined  in  section  101(14)  of  this  title,  (1)  a 
quantity  of  one  pound,  or  (2)  for  those  hazardous  substances  for 
which  reportable  quantities  have  been  established  pursuant  to  sec- 
tion 311(b)(4)  of  the  Federal  Water  Pollution  Control  Act,  such  re- 
portable quantity,  shall  be  deemed  that  quantity,  the  release  of 
which  requires  notification  pursuant  to  section  103  (a)  or  (b)  of  this 
title. 

NOTICES,  PENALTIES 

Sec.  103.  (a)  Any  person  in  charge  of  a  vessel  or  an  offshore  or  an 
onshore  facility  shall,  as  soon  as  he  has  knowledge  of  any  release 
(other  than  a  federally  permitted  release)  of  a  hazardous  substance 
from  such  vessel  or  facility  in  quantities  equal  to  or  greater  than 
those  determined  pursuant  to  section  102  of  this  title,  immediately 
notify  the  National  Response  Center  established  under  the  Clean 
Water  Act  of  such  release.  The  National  Response  Center  shall 
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convey  the  notification  expeditiously  to  all  appropriate  Govern- 
ment agencies,  including  the  Governor  of  any  affected  State. 

[The  bill  amends  section  103(b),  in  part,  by  adjusting  the  left 
hand  margin  of  the  text  following  the  words  "federally  permitted 
release,"  so  that  there  is  no  indentation.] 

(b)  Any  person — 

(1)  in  charge  of  a  vessel  from  which  a  hazardous  substance  is 
released,  other  than  a  federally  permitted  release,  into  or  upon 
the  navigable  waters  of  the  United  States,  adjoining  shorelines, 
or  into  or  upon  the  waters  of  the  contiguous  zone,  or 

(2)  in  charge  of  a  vessel  from  which  a  hazardous  substance  is 
released,  other  than  a  federally  permitted  release,  which  may 
affect  natural  resources  belonging  to,  appertaining  to,  or  under 
the  exclusive  management  authority  of  the  United  States  (in- 
cluding resources  under  the  Fishery  Conservation  and  Manage- 
ment Act  of  1976),  and  who  is  otherwise  subject  to  the  jurisdic- 
tion of  the  United  States  at  the  time  of  the  release,  or 

(3)  in  charge  of  a  facility  from  which  a  hazardous  substance 
is  released,  other  than  a  federally  permitted  release, 

in  a  quantity  equal  to  or  .greater  than  that  determined  pursuant  to 
section  102  of  this  title  who  fails  to  notify  immediately  the  appro- 
priate agency  of  the  United  States  Government  as  soon  as  he  has 
knowledge  of  such  release  or  who  submits  in  such  a  notification 
any  information  which  he  knows  to  be  false  or  misleading  shall, 
upon  conviction,  be  fined  [not  more  than  $10,000  or  imprisoned  for 
not  more  than  one  year,  or  both.]  in  accordance  with  section  3623 
(or  3571  if  applicable)  of  title  18  of  the  United  States  Code  or  im- 
prisoned for  not  more  than  three  years,  or  both.  Any  such  person 
shall  also  be  subject  to  a  civil  penalty  of  not  more  than  $25,000  for 
each  day  during  which  such  failure  continues.  Notification  received 
pursuant  to  this  [paragraph]  subsection  or  information  obtained 
by  the  exploitation  of  such  notification  shall  not  be  used  against 
any  such  person  in  any  criminal  case,  except  a  prosecution  for  per- 
jury or  for  giving  a  false  statement. 

(c)  Within  one  hundred  and  eighty  days  after  the  enactment  of 
this  Act,  any  person  who  owns  or  operates  or  who  at  the  time  of 
disposal  owned  or  operated,  or  who  accepted  hazardous  substances 
for  transport  and  selected,  a  facility  at  which  hazardous  substances 
(as  defined  in  section  101(14)(C)  of  this  title)  are  or  have  been 
stored,  treated,  or  disposed  of  shall,  unless  such  facility  has  a 
permit  issued  under,  or  has  been  accorded  interim  status  under, 
subtitle  C  of  the  Solid  Waste  Disposal  Act,  notify  the  Administrator 
of  the  Environmental  Protection  Agency  of  the  existence  of  such 
facility,  specifying  the  amount  and  type  of  any  hazardous  sub- 
stance to  be  found  there,  and  any  known,  suspected,  or  likely  re- 
leases of  such  substances  from  such  facility.  The  Administrator 
may  prescribe  in  greater  detail  the  manner  and  form  of  the  notice 
and  the  information  included.  The  Administrator  shall  notify  the 
affected  State  agency,  or  any  department  designated  by  the  Gover- 
nor to  receive  such  notice,  of  the  existence  of  such  facility.  Any 
person  who  knowingly  fails  to  notify  the  Administrator  of  the  ex- 
istence of  any  such  facility  shall,  upon  conviction,  be  fined  not 
more  than  $10,000,  or  imprisoned  for  not  more  than  one  year,  or 
both.  In  addition,  any  such  person  who  knowingly  fails  to  provide 
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the  notice  required  by  this  subsection  shall  not  be  entitled  to  any 
limitation  of  liability  or  to  any  defenses  to  liability  set  out  in  sec- 
tion 107  of  this  Act:  Provided,  however,  That  notification  under  this 
subsection  is  not  required  for  any  facility  which  would  be  report- 
able hereunder  solely  as  a  result  of  any  stoppage  in  transit  which 
is  temporary,  incidental  to  the  transportation  movement,  or  at  the 
ordinary  operating  convenience  of  a  common  or  contract  carrier, 
and  such  stoppage  shall  be  considered  as  a  continuity  of  movement 
and  not  as  the  storage  of  a  hazardous  substance.  Notification  re- 
ceived pursuant  to  this  subsection  or  information  obtained  by  the 
exploitation  of  such  notification  shall  not  be  used  against  any  such 
person  in  any  criminal  case,  except  a  prosecution  for  perjury  or  for 
giving  a  false  statement. 

(d)(1)  The  Administrator  of  the  Environmental  Protection  Agency 
is  authorized  to  promulgate  rules  and  regulations  specifying,  with 
respect  to — 

(A)  the  location,  title,  or  condition  of  a  facility,  and 

(B)  the  identity,  characteristics,  quantity,  origin,  or  condition 
(including  containerization  and  previous  treatment)  of  any  haz- 
ardous substances  contained  or  deposited  in  a  facility; 

the  records  which  shall  be  retained  by  any  person  required  to  pro- 
vide the  notification  of  a  facility  set  out  in  subsection  (c)  of  this  sec- 
tion. Such  specification  shall  be  in  accordance  with  the  provisions 
of  this  subsection. 

(2)  Beginning  with  the  date  of  enactment  of  this  Act,  for  fifty 
years  thereafter  or  for  fifty  years  after  the  date  of  establishment  of 
a  record  (whichever  is  later),  or  at  any  such  earlier  time  as  a 
waiver  if  obtained  under  paragraph  (3)  of  this  subsection,  it  shall 
be  unlawful  for  any  such  person  knowingly  to  destroy,  mutilate, 
erase,  dispose  of,  conceal,  or  otherwise  render  unavailable  or  un- 
readable or  falsify  any  records  identified  in  paragraph  (1)  of  this 
subsection.  Any  person  who  violates  this  paragraph  shall,  upon 
conviction,  be  fined  [not  more  than  $20,000,  or  imprisoned  for  not 
more  than  one  year,  or  both.]  in  accordance  with  section  3623  (or 
3571  if  applicable)  of  title  18  of  the  United  States  Code  or  impris- 
oned for  not  more  than  three  years,  or  both.  Any  such  person  shall 
also  be  subject  to  a  civil  penalty  of  not  more  than  $25,000  for  each 
day  during  which  such  violation  continues. 

(3)  At  any  time  prior  to  the  date  which  occurs  fifty  years  after 
the  date  of  enactment  of  this  Act,  any  person  identified  under 
paragraph  (1)  of  this  subsection  may  apply  to  the  Administrator  of 
the  Environmental  Protection  Agency  for  a  waiver  of  the  provi- 
sions of  the  first  sentence  of  paragraph  (2)  of  this  subsection.  The 
Administrator  is  authorized  to  grant  such  waiver  if,  in  his  discre- 
tion, such  waiver  would  not  unreasonably  interfere  with  the  attain- 
ment of  the  purposes  and  provisions  of  this  Act.  The  Administrator 
shall  promulgate  rules  and  regulations  regarding  such  a  waiver  so 
as  to  inform  parties  of  the  proper  application  procedure  and  condi- 
tions for  approval  of  such  a  waiver. 

(4)  Notwithstanding  the  provisions  of  this  subsection,  the  Admin- 
istrator of  the  Environmental  Protection  Agency  may  in  his  discre- 
tion require  any  such  person  to  retain  any  record  identified  pursu- 
ant to  paragraph  (1)  of  this  subsection  for  such  a  time  period  in 
excess  of  the  period  specified  in  paragraph  (2)  of  this  subsection  as 
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the  Administrator  determines  to  be  necessary  to  protect  the  public 
health  or  welfare. 

(e)  This  section  shall  not  apply  to  the  application  of  a  pesticide 
product  registered  under  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  or  to  the  handling  and  storage  of  such  a  pesticide 
product  by  an  agricultural  producer. 

(f)  No  notification  shall  be  required  under  subsection  (a)  or  (b)  of 
this  section  for  any  release  of  a  hazardous  substance — 

(1)  which  is  required  to  be  reported  (or  specifically  exempted 
from  a  requirement  for  reporting)  under  subtitle  C  of  the  Solid 
Waste  Disposal  Act  or  regulations  thereunder  and  which  has 
been  reported  to  the  National  Response  Center,  or 

(2)  which  is  a  continuous  release,  stable  in  quantity  and  rate, 
and  is — 

(A)  from  a  facility  for  which  notification  has  been  given 
under  subsection  (c)  of  this  section,  or 

(B)  a  release  of  which  notification  has  been  given  under 
subsections  (a)  and  (b)  of  this  section  for  a  period  sufficient 
to  establish  the  continuity,  quantity,  and  regularity  of 
such  release: 

Provided,  That  notification  in  accordance  with  subsections  (a) 
and  (b)  of  this  paragraph  shall  be  given  for  releases  subject  to 
this  paragraph  annually,  or  at  such  time  as  there  is  any  statis- 
tically significant  increase  in  the  quantity  of  any  hazardous 
substance  or  constituent  thereof  released,  above  that  previous- 
ly reported  or  occurring. 

RESPONSE  AUTHORITIES 

Sec.  104.  (a)(1)  Whenever  (A)  any  hazardous  substance  is  released 
or  there  is  a  substantial  threat  of  such  a  release  into  the  environ- 
ment, or  (B)  there  is  a  release  or  substantial  threat  of  release  into 
the  environment  of  any  pollutant  or  contaminant  which  may 
present  an  imminent  and  substantial  danger  to  the  public  health 
or  welfare,  the  [President]  Administrator  is  authorized  to  act, 
consistent  with  the  national  contingency  plan,  to  remove  or  ar- 
range for  the  removal  of,  and  provide  for  remedial  action  relating 
to  such  hazardous  substance,  pollutant,  or  contaminant  at  any  time 
(including  its  removal  from  any  contaminated  natural  resource),  or 
take  any  other  response  measure  consistent  with  the  national  con- 
tingency plan  which  the  [President]  Administrator  deems  neces- 
sary to  protect  the  public  health  or  welfare  or  the  environment.  [, 
unless  the  President  determines  that  such  removal  and  remedial 
action  will  be  done  properly  by  the  owner  or  operator  of  the  vessel 
or  facility  from  which  the  release  or  threat  of  release  emanates,  or 
by  any  other  responsible  party.]  When  the  Administrator  deter- 
mines that  such  removal  and  remedial  action  will  be  done  properly 
and  promptly  by  the  owner  or  operator  of  the  vessel  or  facility  from 
which  the  release  or  threat  of  release  emanates,  or  by  any  other  re- 
sponsible party,  the  Administrator  shall  require  such  owner  or  oper- 
ator or  party  to  carry  out  the  removal  or  remedial  action  in  accord- 
ance with  section  122.  In  no  event  shall  the  Administrator  permit 
the  owner  or  operator  of  the  vessel  or  facility  from  which  the  release 
or  threat  of  release  emanates,  or  any  other  responsible  party,  to  con- 
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duct  a  remedial  investigation  to  determine  the  nature  and  extent  of 
the  problem  presented  by  the  release  or  threat  of  release  or  a  feasi- 
bility study  of  alternatives  to  remedy  the  problem  presented  by  the 
release  or  threat  of  release.  The  Administrator  shall  give  primary 
attention  to  those  releases  which  he  deems  may  present  a  public 
health  threat. 

[(2)  For  the  purposes  of  this  section,  "pollutant  or  contaminant" 
shall  include,  but  not  be  limited  to,  any  element,  substance,  com- 
pound, or  mixture,  including  disease-causing  agents,  which  after  re- 
lease into  the  environment  and  upon  exposure,  ingestion,  inhala- 
tion, or  assimilation  into  any  organism,  either  directly  from  the  en- 
vironment or  indirectly  by  ingestion  through  food  chains,  will  or 
may  reasonably  be  anticipated  to  cause  death,  disease,  behavioral 
abnormalities,  cancer,  genetic  mutation,  physiological  malfunctions 
(including  malfunctions  in  reproduction)  or  physical  deformations, 
in  such  organisms  or  their  offspring.  The  term  does  not  include  pe- 
troleum, including  crude  oil  and  any  fraction  thereof  which  is  not 
otherwise  specifically  listed  or  designated  as  hazardous  substances 
under  section  101(14)  (A)  through  (F)  of  this  title,  nor  does  it  in- 
clude natural  gas,  liquefied  natural  gas,  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and  such  synthetic  gas).] 

(2)  Removal  Action. — Any  removal  action  undertaken  by  the  Ad- 
ministrator under  this  subsection  (or  by  any  other  person  referred  to 
in  section  122)  shall  contribute  to  the  efficient  performance  of  any 
long  term  remedial  action  to  the  maximum  extent  practicable  with 
respect  to  the  release  or  threatened  release  concerned. 

(b)  Whenever  the  [President]  Administrator  is  authorized  to  act 
pursuant  to  subsection  (a)  of  this  section,  or  whenever  the  [Presi- 
dent] Administrator  has  reason  to  believe  that  a  release  has  oc- 
curred or  is  about  to  occur,  or  that  illness,  disease,  or  complaints 
thereof  may  be  attributable  to  exposure  to  a  hazardous  substance* 
pollutant,  or  contaminant  and  that  a  release  may  have  occurred  or 
be  occurring,  he  may  undertake  such  investigations,  monitoring, 
surveys,  testing,  and  other  information  gathering  as  he  may  deem 
necessary  or  appropriate  to  identify  the  existence  and  extent  of  the 
release  or  threat  thereof,  the  source  and  nature  of  the  hazardous 
substances,  pollutants  or  contaminants  involved,  and  the  extent  of 
danger  to  the  public  health  or  welfare  or  to  the  environment.  In 
addition,  the  [President]  Administrator  may  undertake  such  plan- 
ning, legal,  fiscal,  economic,  engineering,  architectural,  and  other 
studies  or  investigations  as  he  may  deem  necessary  or  appropriate 
to  plan  and  direct  response  actions,  to  recover  the  costs  thereof, 
and  to  enforce  the  provisions  of  this  Act. 

(c)(1)  Unless  (A)  the  [President]  Administrator  finds  that  (i)  con- 
tinued response  actions  are  immediately  required  to  prevent,  limit, 
or  mitigate  an  emergency,  (ii)  there  is  an  immediate  risk  to  public 
health  or  welfare  or  the  environment,  and  (iii)  such  assistance  will 
not  otherwise  be  provided  on  a  timely  basis,  or  (B)  the  [President] 
Administrator  has  determined  the  appropriate  remedial  actions 
pursuant  to  paragraph  (2)  of  this  subsection  and  the  State  or  States 
in  which  the  source  of  the  release  is  located  have  complied  with 
the  requirements  of  paragraph  (3)  of  this  subsection,  or  (C)  contin- 
ued response  action  is  otherwise  appropriate  and  consistent  with  the 
remedial  action  to  be  taken,  obligations  from  the  Fund,  other  than 
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those  authorized  by  subsection  (b)  of  this  section,  shall  not  continue 
after  C$1,000,0003  $2,000,000  has  been  obligated  for  response  ac- 
tions or  [six]  12  months  has  elapsed  from  the  date  of  initial  re- 
sponse to  a  release  or  threatened  release  of  hazardous  substances. 

(2)  The  [President]  Administrator  shall  consult  with  the  affect- 
ed State  or  States  before  determining  any  appropriate  remedial 
action  to  be  taken  pursuant  to  the  authority  granted  under  subsec- 
tion (a)  of  this  section. 

(3)  The  [President]  Administrator  shall  not  provide  any  remedi- 
al actions  pursuant  to  this  section  unless  the  State  in  which  the 
release  occurs  first  enters  into  a  contract  or  cooperative  agreement 
with  the  [President]  Administrator  providing  assurances  deemed 
adequate  by  the  [President]  Administrator  that  (A)  the  State  will 
assure  all  future  maintenance  of  the  removal  and  remedial  actions 
provided  for  the  expected  life  of  such  actions  as  determined  by  the 
[President]  Administrator,  (B)  the  State  will  assure  the  availabil- 
ity of  a  hazardous  waste  disposal  facility  acceptable  to  the  [Presi- 
dent] Administrator  and  in  compliance  with  the  requirements  of 
subtitle  C  of  the  Solid  Waste  Disposal  Act  for  any  necessary  off  site 
storage,  destruction,  treatment,  or  secure  disposition  of  the  hazard- 
ous substances;  [and  (C)]  (C)  the  State  will  assure  the  availability 
of  hazardous  waste  treatment  or  disposal  facilities  which  (i)  are 
within  the  State  or  outside  the  State  in  accordance  with  an  inter- 
state agreement  or  regional  agreement  or  authority,  (ii)  are  accepta- 
ble to  the  Administrator,  (Hi)  are  in  compliance  with  the  require- 
ments of  subtitle  C  of  the  Solid  Waste  Disposal  Act,  and  (iv)  have 
adequate  capacity  for  the  destruction,  treatment,  or  secure  disposi- 
tion of  all  hazardous  wastes  that  are  reasonably  expected  to  be  gen- 
erated within  the  State  during  the  20-year  period  following  the  date 
of  such  contract  or  cooperative  agreement  and  to  be  disposed  of, 
treated,  or  destroyed;  and  (D)  the  State  will  pay  or  assure  payment 
of  (i)  10  per  centum  of  the  costs  of  the  remedial  action,  including 
all  future  maintenance,  or  [(ii)  at  least  50  per  centum  or  such 
greater  amount  as  the  President  may  determine  appropriate, 
taking  into  account  the  degree  of  responsibility  of  the  State  or  po- 
litical subdivision,  of  any  sums  expended  in  response  to  a  release  at 
a  facility  that  was  owned  at  the  time  of  any  disposal  of  hazardous 
substances  therein  by  the  State  or  a  political  subdivision  thereof. 
The  President  shall  grant  the  State  a  credit  against  the  share  of 
the  costs  for  which  it  is  responsible  under  this  paragraph  for  any 
documented  direct  out-of-pocket  non-Federal  funds  expended  or  ob- 
ligated by  the  State  or  a  political  subdivision  thereof  after  January 
1,  1978,  and  before  the  date  of  enactment  of  this  Act  for  cost-eligi- 
ble response  actions  and  claims  for  damages  compensable  under 
section  111  of  this  title  relating  to  the  specific  release  in  question: 
Provided,  however,  That  in  no  event  shall  the  amount  of  the  credit 
granted  exceed  the  total  response  costs  relating  to  the  release.]  (ii) 
50  percent  of  any  sums  expended  in  response  to  a  release  at  a  facili- 
ty that  was  owned  and  operated  at  the  time  of  any  disposal  of  haz- 
ardous substances  therein  by  the  State  or  a  political  subdivision 
thereof 

(4)  State  Credits.— 

(A)  Granting  of  credit. — The  Administrator  shall  grant  a 
State  a  credit  against  the  share  of  the  costs,  for  which  it  is  re- 
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sponsible  under  paragraph  (J)  with  respect  to  a  facility  listed  on 
the  National  Priorities  List  under  the  National  Contingency 
Plan,  for  amounts  expended  by  a  State  for  remedial  action  at 
such  facility  pursuant  to  a  contract  or  cooperative  agreement 
with  the  Administrator.  The  credit  under  this  paragraph  shall 
be  limited  to  those  State  expenses  which  the  Administrator  de- 
termines to  be  reasonable,  documented,  direct  out-of-pocket  ex- 
penditures of  non-Federal  funds. 

(B)  Expenses  before  listing  or  agreement. — The  credit 
under  this  paragraph  shall  include  expenses  for  remedial  action 
at  a  facility  incurred  before  the  listing  of  the  facility  on  the  Na- 
tional Priorities  List  or  before  a  contract  or  cooperative  agree- 
ment is  entered  into  under  subsection  (d)  for  the  facility  if— 

(i)  after  such  expenses  are  incurred  the  facility  is  listed 
on  such  list  and  a  contract  or  cooperative  agreement  is  en- 
tered into  for  the  facility,  and 

(ii)  the  Administrator  determines  that  such  expenses 
would  have  been  credited  to  the  State  under  subparagraph 
(A)  had  the  expenditures  been  made  after  listing  of  the  fa- 
cility on  such  list  and  after  the  date  on  which  such  con- 
tract or  cooperative  agreement  is  entered  into. 

(C)  Administrative  expenses.— The  credit  under  this  para- 
graph shall  include  amounts  expended  or  obligated  by  the  State 
or  political  subdivision  for  administration  of  this  Act.  The  Ad- 
ministrator shall  promulgate  such  rules  as  may  be  necessary  to 
implement  this  subparagraph. 

(D)  Response  actions  between  197 8  and  1980. — The  credit 
under  this  paragraph  shall  include  funds  expended  or  obligated 
by  the  State  or  a  political  subdivision  thereof  after  January  1, 
1978,  and  before  December  11,  1980,  for  cost-eligible  response  ac- 
tions and  claims  for  damages  compensable  under  section  111. 

(E)  State  expenses  after  dec.  11,  1980,  in  excess  of  10  per- 
cent of  costs. — The  credit  under  this  paragraph  shall  include 
90  percent  of  State  expenses  incurred  at  a  facility  owned,  but 
not  operated,  by  such  State  or  by  a  political  subdivision  thereof. 
Such  credit  applies  only  to  expenses  incurred  pursuant  to  a  con- 
tract or  cooperative  agreement  under  subsection  (d)  and  only  to 
expenses  incurred  after  December  11,  1980,  but  before  the  date 
of  the  enactment  of  this  paragraph. 

(F)  Item-by-item  approval.— In  the  case  of  expenditures 
made  after  the  date  of  the  enactment  of  this  paragraph,  the  Ad- 
ministrator may  require  prior  approval  of  each  item  of  expendi- 
ture as  a  condition  of  granting  a  credit  under  this  paragraph. 

(G)  Use  of  credits. — Credits  granted  under  this  paragraph 
for  funds  expended  with  respect  to  a  facility  may  be  used  by  the 
State  to  reduce  all  or  part  of  the  share  of  costs  otherwise  re- 
quired to  be  paid  by  the  State  under  paragraph  (3)  in  connec- 
tion with  remedial  actions  (and  future  maintenance  thereof)  at 
such  facility.  If  the  amount  of  funds  for  which  credit  is  allowed 
under  this  paragraph  exceeds  such  share  of  costs  for  such  facili- 
ty, the  State  may  use  the  amount  of  such  excess  to  reduce  all  or 
part  of  the  share  of  such  costs  at  other  facilities  in  that  State. 
A  credit  shall  not  entitle  the  State  to  any  direct  payment. 
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[(4)  The  President  shall  select  appropriate  remedial  actions  de- 
termined to  be  necessary  to  carry  out  this  section  which  are  to  the 
extent  practicable  in  accordance  with  the  national  contingency 
plan  and  which  provide  for  that  cost-effective  response  which  pro- 
vides a  balance  between  the  need  for  protection  of  public  health 
and  welfare  and  the  environment  at  the  facility  under  consider- 
ation, and  the  availability  of  amounts  from  the  Fund  established 
under  title  II  of  this  Act  to  respond  to  other  sites  which  present  or 
may  present  a  threat  to  public  health  or  welfare  or  the  environ- 
ment, taking  into  consideration  the  need  for  immediate  action.] 

(5)  Selection  of  Remedial  Action. — The  Administrator  shall 
select  the  remedial  actions  to  carry  out  this  section  in  accordance 
with  section  121  of  this  Act  (relating  to  cleanup  standards). 

(6)  Operation  and  Maintenance. — For  the  purposes  of  para- 
graph (3)  of  this  subsection,  in  the  case  of  ground  or  surface  water 
contamination,  completed  remedial  action  includes  the  completion 
of  treatment  or  other  measures,  whether  taken  onsite  or  offsite,  nec- 
essary to  restore  ground  and  surface  water  quality  to  a  level  that 
assures  protection  of  human  health  and  the  environment.  Activities 
required  to  maintain  the  effectiveness  of  such  measures  following 
the  completion  of  remedial  action  shall  be  considered  maintenance. 

(d)[(l)  Where  the  President  determines  that  a  State  or  political 
subdivision  thereof  has  the  capability  to  carry  out  any  or  all  of  the 
actions  authorized  in  this  section,  the  President  may,  in  his  discre- 
tion, enter  into  a  contract  or  cooperative  agreement  with  such 
State  or  political  subdivision  to  take  such  actions  in  accordance 
with  criteria  and  priorities  established  pursuant  to  section  105(8)  of 
this  title  and  to  be  reimbursed  for  the  reasonable  response  costs 
thereof  from  the  Fund.  Any  contract  made  hereunder  shall  be  sub- 
ject to  the  cost-sharing  provisions  of  subsection  (c)  of  this  section.] 
Coop  era  ti  ve  A  greements  With  St  a  tes.  — 
(1)  In  general. — 

(A)  State  applications. — A  State  or  political  subdivi- 
sion thereof  may  apply  to  the  Administrator  to  carry  out  ac- 
tions authorized  in  this  section.  If  the  Administrator  deter- 
mines that  the  State  or  political  subdivision  has  the  capa- 
bility to  carry  out  any  or  all  of  such  actions  in  accordance 
with  the  criteria  and  priorities  established  pursuant  to  sec- 
tion 105(a)(8)  and  to  carry  out  related  enforcement  actions, 
the  Administrator  may  enter  into  a  contract  or  cooperative 
agreement  with  the  State  or  political  subdivision  to  carry 
out  such  actions.  The  Administrator  shall  make  a  determi- 
nation regarding  such  an  application  within  90  days  after 
the  Administrator  receives  the  application. 

(B)  Terms  and  conditions. — A  contract  or  cooperative 
agreement  under  this  paragraph  shall  be  subject  to  such 
terms  and  conditions  as  the  Administrator  may  prescribe. 
The  contract  or  cooperative  agreement  may  cover  a  specific 
facility  or  specific  facilities. 

(C)  Grants. — To  assist  a  State  or  political  subdivision 
determined  to  have  the  capability  to  carry  out  actions 
under  subparagraph  (A)  of  this  paragraph,  the  Administra- 
tor may  make  grants  from  amounts  in  the  Fund  to  a  State 
or  political  subdivision  thereof  with  which  the  Administra- 
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tor  has  entered  into  a  contract  or  cooperative  agreement 
under  this  paragraph.  Such  grants  shall  be  in  accordance 
with  the  terms  and  conditions  of  such  contract  or  coopera- 
tive agreement  and  shall  be  in  amounts  not  to  exceed  the 
Federal  share  of  the  cost  of  the  actions  to  be  carried  out  by 
the  State  or  political  subdivision  under  the  contract  or 
agreement. 

(D)  Reimbursements. — Any  State  which  expended  funds 
during  the  period  beginning  September  30,  1985,  and 
ending  on  the  date  of  the  enactment  of  this  subparagraph 
for  response  actions  at  any  site  included  on  the  National 
Priorities  List  and  subject  to  a  cooperative  agreement  under 
this  Act  shall  be  reimbursed  for  the  share  of  costs  of  such 
actions  for  which  the  Federal  Government  is  responsible 
under  this  Act. 

(2)  If  the  [President]  Administrator  enters  into  a  cost-sharing 
agreement  pursuant  to  subsection  (c)  of  this  section  or  a  contract  or 
cooperative  agreement  pursuant  to  this  subsection,  and  the  State 
or  political  subdivision  thereof  fails  to  comply  with  any  require- 
ments of  the  contract,  the  [President]  Administrator  may,  after 
providing  sixty  days  notice,  seek  in  the  appropriate  Federal  district 
court  to  enforce  the  contract  or  to  recover  any  funds  advanced  or 
any  costs  incurred  because  of  the  breach  of  the  contract  by  the 
State  or  political  subdivision. 

(3)  Where  a  State  or  a  political  subdivision  thereof  is  acting  in 
behalf  of  the  [President]  Administrator,  the  [President]  Admin- 
istrator is  authorized  to  provide  technical  and  legal  assistance  in 
the  administration  and  enforcement  of  any  contract  or  subcontract 
in  connection  with  response  actions  assisted  under  this  title,  and  to 
intervene  in  any  civil  action  involving  the  enforcement  of  such  con- 
tract or  subcontract. 

(4)  Where  two  or  more  noncontiguous  facilities  are  reasonably  re- 
lated on  the  basis  of  geography,  or  on  the  basis  of  the  threat,  or 
potential  threat  to  the  public  health  or  welfare  or  the  environment, 
the  [President]  Administrator  may,  in  his  discretion,  treat  these 
related  facilities  as  one  for  purposes  of  this  section. 

[(e)(1)  For  purposes  of  assisting  in  determining  the  need  for  re- 
sponse to  a  release  under  this  title  or  enforcing  the  provisions  of 
this  title,  any  person  who  stores,  treats,  or  disposes  of,  or,  where 
necessary  to  ascertain  facts  not  available  at  the  facility  where  such 
hazardous  substances  are  located,  who  generates,  transports,  or 
otherwise  handles  or  has  handled,  hazardous  substances  shall, 
upon  request  of  any  officer,  employee,  or  representative  of  the 
President,  duly  designated  by  the  President,  or  upon  request  of  any 
duly  designated  officer,  employee,  or  representative  of  a  State, 
where  appropriate,  furnish  information  relating  to  such  substances 
and  permit  such  person  at  all  reasonable  times  to  have  access  to, 
and  to  copy  all  records  relating  to  such  substances.  For  the  pur- 
poses specified  in  the  preceding  sentence,  such  officers,  employees, 
or  representatives  are  authorized — 

[(A)  to  enter  at  reasonable  times  any  establishment  or  other 
place  where  such  hazardous  substances  are  or  have  been  gener- 
ated, stored,  treated,  or  disposed  of,  or  transported  from; 
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[(B)  to  inspect  and  obtain  samples  from  any  person  of  any 
such  substance  and  samples  of  any  containers  or  labeling  for 
such  substances.  Each  such  inspection  shall  be  commenced  and 
completed  with  reasonable  promptness.  If  the  officer,  employ- 
ee, or  representative  obtains  any  samples,  prior  to  leaving  the 
premises,  he  shall  give  to  the  owner,  operator,  or  person  in 
charge  a  receipt  describing  the  sample  obtained  and  if  request- 
ed a  portion  of  each  such  sample  equal  in  volume  of  weight  to 
the  portion  retained.  If  any  analysis  is  made  of  such  samples,  a 
copy  of  the  results  of  such  analysis  shall  be  furnished  promptly 
to  the  owner,  operator,  or  person  in  charge.] 
(e)  Information  Gathering  and  Access.— 

(1)  Action  authorized. — Any  officer,  employee,  or  representa- 
tive of  the  Administrator,  duly  designated  by  the  Administra- 
tor, is  authorized  to  take  action  under  paragraph  (2),  (3),  or  (4) 
for  any  combination  thereof)  at  a  facility,  establishment,  place, 
or  property,  or,  in  the  case  of  paragraph  (3)  or  (4),  at  any  facili- 
ty, establishment,  place,  property,  or  location  which  is  adjacent 
to  the  establishment,  place,  property,  or  location  referred  to  in 
such  paragraph  (3)  or  (4).  Any  duly  designated  officer,  employee, 
or  representative  of  a  State  under  a  contract  or  cooperative 
agreement  under  subsection  (d)(1)  is  also  authorized  to  take 
such  action.  The  authority  of  paragraphs  (3)  and  (4)  may  be  ex- 
ercised only  if  there  is  a  reasonable  basis  to  believe  there  may  be 
a  release  or  threat  of  release  of  a  hazardous  substance  or  pollut- 
ant or  contaminant  at  such  facility,  establishment,  place,  prop- 
erty, or  location.  The  authority  of  this  subsection  may  be  exer- 
cised only  for  the  purposes  of  determining  the  need  for  response, 
or  choosing  or  taking  any  response  action  under  this  title,  or 
otherwise  enforcing  the  provisions  of  this  title. 

(2)  Access  to  information. — Any  officer,  employee,  or  repre- 
sentative described  to  in  paragraph  (1)  may  require  any  person 
who  has  or  may  have  information  relevant  to  any  of  the  follow- 
ing to  furnish,  upon  reasonable  notice,  information  or  docu- 
ments relating  to  such  matter: 

(A)  The  identification  or  nature  of  materials  generated, 
treated,  stored,  transported  to,  or  disposed  of  at  a  facility. 

(B)  The  nature  or  extent  of  a  release  or  threatened  release 
of  a  hazardous  substance  or  pollutant  or  contaminant  at  or 
from  a  facility. 

(C)  Information  relating  to  the  ability  of  a  person  to  pay 
for  or  to  perform  a  cleanup. 

In  addition,  upon  reasonable  notice,  such  person  either  shall 
grant  any  such  officer,  employee,  or  representative  access  at  all 
reasonable  times  to  any  facility,  establishment,  place,  or  proper- 
ty to  inspect  or  copy  all  documents  or  records  relating  to  such 
matters  or  shall  copy  and  furnish  to  the  officer,  employee,  or 
representative  all  such  documents  or  records,  at  the  option  of 
such  person. 

(3)  Entry. — Any  officer,  employee,  or  representative  described 
in  paragraph  (1)  is  authorized  to  enter  at  reasonable  times  any 
of  the  following: 

(A)  Any  facility,  establishment,  or  other  place  or  property 
where  any  hazardous  substance  or  pollutant  or  contami- 
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nant,  may  be,  or  has  been  generated,  stored,   treated,  dis- 
posed of,  or  transported  from. 

(B)  Any  facility,  establishment,  or  other  place  or  property 
from  which  or  to  which  a  hazardous  substance  or  pollutant 
or  contaminant  has  been  or  may  have  been  released. 

(C)  Any  facility,  establishment,  or  other  place  or  property 
where  such  release  is  or  may  be  threatened. 

(D)  Any  facility,  establishment,  or  other  place  or  property 
where  entry  is  needed  to  determine  the  need  for  response  or 
the  appropriate  response  or  to  effectuate  a  response  action 
under  this  title. 

(4)  Inspection  and  samples.— 

(A)  Authority. — Any  officer,  employee  or  representative 
described  in  paragraph  (1)  is  authorized  to  inspect  and 
obtain  samples  from  any  facility,  establishment,  or  other 
place  or  property  referred  to  in  paragraph  (3)  or  from  any 
location  of  any  suspected  hazardous  substance  or  pollutant 
or  contaminant.  Any  such  officer,  employee,  or  representa- 
tive is  authorized  to  inspect  and  obtain  samples  of  any  con- 
tainers or  labeling  for  suspected  hazardous  substances  or 
pollutant  or  contaminants.  Each  such  inspection  shall  be 
completed  with  reasonable  promptness. 

(B)  Samples. — If  the  officer,  employee,  or  representative 
obtains  any  samples,  before  leaving  the  premises  he  shall 
give  to  the  owner,  operator,  tenant,  or  other  person  in 
charge  of  the  place  from  which  the  samples  were  obtained  a 
receipt  describing  the  sample  obtained  and,  if  requested,  a 
portion  of  each  such  sample.  A  copy  of  the  results  of  any 
analysis  made  of  such  samples  shall  be  furnished  promptly 
to  the  owner,  operator,  tenant,  or  other  person  in  charge,  if 
such  person  can  be  located. 

(5)  Compliance  orders. — 

(A)  Issuance. — If  consent  is  not  granted  regarding  any 
request  made  by  an  officer,  employee,  or  representative 
under  paragraph  (2),  (3),  or  (4),  the  Administrator  may  issue 
an  order  directing  compliance  with  the  request.  The  order 
may  be  issued  after  such  notice  and  opportunity  for  consul- 
tation as  is  reasonably  appropriate  under  the  circum- 
stances. 

(B)  Compliance. — The  Administrator  may  ask  the  Attor- 
ney General  to  commence  a  civil  action  to  compel  compli- 
ance with  a  request  or  order  referred  to  in  subparagraph 
(A).  Where  there  is  a  reasonable  basis  to  believe  there  may 
be  a  release  or  threat  of  a  release  of  a  hazardous  substance 
or  pollutant  or  contaminant,  the  court  shall  take  the  fol- 
lowing actions: 

(i)  In  the  case  of  interference  with  entry  or  inspection, 
the  court  shall  enjoin  such  interference  or  direct  com- 
pliance with  orders  to  prohibit  interference  with  entry 
or  inspection. 

(ii)  In  the  case  of  information  or  document  requests 
or  orders,  the  court  shall  enjoin  interference  with  such 
information  or  document  requests  or  orders  or  direct 
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compliance  with  the  requests  or  orders  to  provide  such 

information  or  documents. 
The  court  may  assess  a  civil  penalty  not  to  exceed  $25,000 
for  each  day  of  noncompliance  against  any  person  who  un- 
reasonably fails  to  comply  with  the  provisions  of  paragraph 
(2),  (3),  or  (4)  or  an  order  issued  pursuant  to  subparagraph 
(A)  of  this  paragraph. 

(6)  Other  authority. — Nothing  in  this  subsection  shall  pre- 
clude the  Administrator  from  securing  access  or  obtaining  in- 
formation in  any  other  lawful  manner. 

(7)  Clearance. — Notwithstanding  this  subsection,  entry  to  lo- 
cations and  access  to  information  properly  classified  to  protect 
the  national  security  may  be  granted  only  to  any  officer,  em- 
ployee, or  representative  of  the  Administrator  who  is  properly 
cleared. 

[The  bill  amends  section  104(e)(8),  in  part,  by  realigning  its 
margin  to  conform  to  the  margins  of  subsections  (e)(1)  through  (7), 
as  amended:] 

[(2)]  (8)  Confidentiality  of  information. — (A)  Any 
records,  reports,  or  information  obtained  from  any  person 
under  this  section  (including  records,  reports,  or  information 
obtained  by  representatives  of  the  [President]  Administrator) 
shall  be  available  to  the  public,  except  that  upon  a  showing 
satisfactory  to  the  [President]  Administrator  (or  the  State,  as 
the  case  may  be)  by  any  person  that  records,  reports,  or  infor- 
mation, or  particular  part  thereof  (other  than  health  or  safety 
effects  data),  to  which  the  [President]  Administrator  (or  the 
State,  as  the  case  may  be)  or  any  officer,  employee,  or  repre- 
sentative has  access  under  this  section  if  made  public  would  di- 
vulge information  entitled  to  protection  under  section  1905  of 
title  18  of  the  United  States  Code,  such  information  or  particu- 
lar portion  thereof  shall  be  considered  confidential  in  accord- 
ance with  the  purposes  of  that  section,  except  that  such  record, 
report,  document  or  information  may  be  disclosed  to  other  offi- 
cers, employees,  or  authorized  representatives  of  the  United 
States  concerned  with  carrying  out  this  Act,  or  when  relevant 
in  any  proceeding  under  this  Act. 

(B)  Any  person  not  subject  to  the  provisions  of  section  1905 
of  title  18  of  the  United  States  Code  who  knowingly  and  will- 
fully divulges  or  discloses  any  information  entitled  to  protec- 
tion under  this  subsection  shall,  upon  conviction,  be  subject  to 
a  fine  of  not  more  than  $5,000  or  to  imprisonment  not  to 
exceed  one  year,  or  both. 

(C)  In  submitting  data  under  this  Act,  a  person  required  to 
provide  such  data  may  (i)  designate  the  data  which  such  person 
believes  is  entitled  to  protection  under  this  subsection  and  (ii) 
submit  such  designated  data  separately  from  other  data  sub- 
mitted under  this  Act.  A  designation  under  this  paragraph 
shall  be  made  in  writing  and  in  such  manner  as  the  [Presi- 
dent] Administrator  may  prescribe  by  regulation. 

(D)  Notwithstanding  any  limitation  contained  in  this  section 
or  any  other  provision  of  law,  all  information  reported  to  or 
otherwise  obtained  by  the  [President]  Administrator  (or  any 
representative  of  the   [President]  Administrator)  under  this 
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Act  shall  be  made  available,  upon  written  request  of  any  duly 
authorized  committee  of  the  Congress,  to  such  committee. 

(9)  Civil  penalty. — Any  person  who  fails  or  refuses  to  comply 
with  a  request  or  order  under  this  subsection  shall  be  subject  to 
a  civil  penalty  of  not  more  than  $25,000  for  each  day  during 
which  such  failure  or  refusal  continues. 
(f)  In  awarding  contracts  to  any  person  engaged  in  response  ac- 
tions, the    [President]   Administrator  or  the  State,  in  any  case 
where  it  is  awarding  contracts  pursuant  to  a  contract  entered  into 
under  subsection  (d)  of  this  section,  shall  require  compliance  with 
Federal   health   and   safety   standards   established    under   section 
301(f)  of  this  Act  by  contractors  and  subcontractors  as  a  condition 
of  such  contracts. 

(g)(1)  All  laborers  and  mechanics  employed  by  contractors  or  sub- 
contractors in  the  performance  of  construction,  repair,  or  alter- 
ation work  funded  in  whole  or  in  part  under  this  section  shall  be 
paid  wages  at  rates  not  less  than  those  prevailing  on  projects  of  a 
character  similar  in  the  locality  as  determined  by  the  Secretary  of 
Labor  in  accordance  with  the  Davis-Bacon  Act.  The  [President] 
Administrator  shall  not  approve  any  such  funding  without  first  ob- 
taining adequate  assurance  that  required  labor  standards  will  be 
maintained  upon  the  construction  work. 

(2)  The  Secretary  of  Labor  shall  have,  with  respect  to  the  labor 
standards  specified  in  paragraph  (1),  the  authority  and  functions 
set  forth  in  Reorganization  Plan  Numbered  14  of  1950  (15  F.R. 
3176;  64  Stat.  1267)  and  section  276c  of  title  40  of  the  United  States 
Code. 

(h)  Notwithstanding  any  other  provision  of  law,  subject  to  the 
provisions  of  section  111  of  this  Act,  the  [President]  Administra- 
tor may  authorize  the  use  of  such  emergency  procurement  powers 
as  he  deems  necessary  to  effect  the  purpose  of  this  Act.  Upon  deter- 
mination that  such  procedures  are  necessary,  the  [President]  Ad- 
ministrator shall  promulgate  regulations  prescribing  the  circum- 
stances under  which  such  authority  shall  be  used  and  the  proce- 
dures governing  the  use  of  such  authority. 

[(i)  There  is  hereby  established  within  the  Public  Health  Service 
an  agency,  to  be  known  as  the  Agency  for  Toxic  Substances  and 
Disease  Registry,  which  shall  report  directly  to  the  Surgeon  Gener- 
al of  the  United  States.  The  Administrator  of  said  Agency  shall, 
with  the  cooperation  of  the  Administrator  of  the  Environmental 
Protection  Agency,  the  Commissioner  of  the  Food  and  Drug  Admin- 
istration, the  Directors  of  the  National  Institute  of  Medicine,  Na- 
tional Institute  of  Environmental  Health  Sciences,  National  Insti- 
tute of  Occupational  Safety  and  Health,  Centers  for  Disease  Con- 
trol, the  Administrator  of  the  Occupational  Safety  and  Health  Ad- 
ministration, and  the  Administrator  of  the  Social  Security  Admin- 
istration, effectuate  and  implement  the  health  related  authorities 
of  this  Act.  In  addition,  said  Administrator  shall — 

[(1)  in  cooperation  with  the  States,  establish  and  maintain  a 
national  registry  of  serious  diseases  and  illnesses  and  a  nation- 
al registry  of  persons  exposed  to  toxic  substances; 

[(2)  establish  and  maintain  inventory  of  literature,  research, 
and  studies  on  the  health  effects  of  toxic  substances; 
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[(3)  in  cooperation  with  the  States,  and  other  agencies  of  the 
Federal  Government,  establish  and  maintain  a  complete  listing 
of  areas  closed  to  the  public  or  otherwise  restricted  in  use  be- 
cause of  toxic  substance  contamination; 

[(4)  in  cases  of  public  health  emergencies  caused  or  believed 
to  be  caused  by  exposure  to  toxic  substances,  provide  medical 
care  and  testing  to  exposed  individuals,  including  but  not  limit- 
ed to  tissue  sampling,  chromosomal  testing,  epidemiological 
studies,  or  any  other  assistance  appropriate  under  the  circum- 
stances; and 

[(5)  either  independently  or  as  part  of  other  health  status 
survey,  conduct  periodic  survey  and  screening  programs  to  de- 
termine relationships  between  exposure  to  toxic  substances 
and  illness.  In  cases  of  public  health  emergencies,  exposed  per- 
sons shall  be  eligible  for  admission  to  hospitals  and  other  fa- 
cilities and  services  operated  or  provided  by  the  Public  Health 
Service.] 
(i)  Mandatory  Schedule. — 

(1)  Listing  of  facilities  on  npl. — The  Administrator  shall 
list  not  fewer  than  1,600  facilities  on  the  National  Priorities 
List  by  January  1,  1988. 

(2)  RIFS  for  existing  npl  facilities. — The  Administrator 
shall  ensure  commencement  of  remedial  investigations  and  fea- 
sibility studies  for  all  facilities  which  are  listed,  as  of  the  date 
of  the  enactment  of  Superfund  Amendments  of  1985,  on  the  Na- 
tional Priorities  List  in  accordance  with  the  following  schedule: 

(A)  One-third  of  such  facilities  within  eight  months  after 
such  date  of  enactment. 

(B)  Two-thirds  of  such  facilities  within  16  months  after 
such  date  of  enactment. 

(C)  All  of  such  facilities  within  24  months  after  such 
date  of  enactment. 

(3)  RIFS  for  newly  listed  facilities. — The  Administrator 
shall  ensure  commencement  of  remedial  investigations  and  fea- 
sibility studies  for  each  facility  which  is  added  to  the  National 
Priorities  List  after  the  date  of  the  enactment  of  the  Superfund 
Amendments  of  1985.  Such  remedial  investigations  and  feasi- 
bility studies  shall  be  commenced  in  accordance  with  a  sched- 
ule which  provides  for  such  commencement — 

(A)  at  200  facilities  during  the  first  12  months  after  the 
24-month  period  beginning  on  such  date  of  enactment, 

(B)  at  225  facilities  during  the  second  12  months  after 
such  period, 

(C)  at  250  facilities  during  the  third  12  months  after 
such  period,  and 

(D)  at  275  facilities,  or  the  remaining  number  of  such  fa- 
cilities, whichever  is  less,  during  the  fourth  12  months  after 
such  period. 

(4)  Commencement  of  remedial  action. — The  Administra- 
tor shall  take  such  steps  as  may  be  necessary  to  ensure  that  sub- 
stantial and  continuous  physical  on-site  remedial  action  com- 
mences at  facilities  on  the  National  Priorities  List  at  a  rate  of 
not  fewer  than  150  facilities  per  year  beginning  on  October  1, 
1986. 
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(5)  Completion  of  preliminary  assessments. — Not  later 
than  January  1,  1987,  the  Administrator  shall  complete  prelim- 
inary assessments  of  all  facilities  which  are  listed,  as  of  the 
date  of  the  enactment  of  the  Superfund  Amendments  of  1985, 
on  the  Comprehensive  Environmental  Response,  Compensation, 
and  Liability  Information  System  list  Each  preliminary  assess- 
ment shall  include  a  statement  as  to  whether  a  site  inspection 
is  necessary  and  by  whom  it  should  be  carried  out. 

(6)  Completion  of  site  inspections. — Not  later  than  Janu- 
ary 1,  1988,  the  Administrator  shall  complete  site  inspections  at 
all  facilities  for  which  the  Administrator  has  stated  under 
paragraph  (5)  that  a  site  inspection  was  necessary. 

(7)  Completion  of  remedial  action  at  existing  npl  facili- 
ties.— The  Administrator  shall  take  such  steps  as  may  be  neces- 
sary to  ensure  that  remedial  action  is  completed,  to  the  maxi- 
mum extent  practicable,  for  all  facilities  listed  on  the  National 
Priorities  List,  as  of  the  date  of  the  enactment  of  the  Superfund 
Amendments  of  1985,  within  five  years  after  such  date  of  enact- 
ment. If  remedial  action  is  not  completed  at  such  facilities 
within  such  five-year  period,  the  Administrator  shall  publish 
an  explanation  of  why  such  remedial  action  could  not  be  com- 
pleted within  such  period. 

(j)  Miscellaneous  Provisions. — 

(1)  Scope  of  program. — The  Administrator  shall  not  respond 
under  this  Act  to  any  of  the  following: 

(A)  A  release  or  threat  of  a  release  of  a  hazardous  sub- 
stance or  pollutant  or  contaminant  from  residential  dwell- 
ings or  businesses  or  community  structures  where  such 
dwellings  or  structures  are  not  used  for  the  deposition,  stor- 
age, processing,  treatment,  transportation,  or  disposal  of 
hazardous  substances. 

(B)  A  release  or  threat  of  a  release  of  a  hazardous  sub- 
stance or  pollutant  or  contaminant  into  public  or  private 
drinking  water  supplies  due  to  deterioration  of  the  system 
through  ordinary  use. 

(C)  A  release  or  threat  of  a  release  resulting  exclusively 
from  the  mining  of  coal  for  which  a  timely  response  action 
is  available  and  authorized  under  the  Surface  Mine  Con- 
trol and  Reclamation  Act  of  1977. 

(D)  A  release  or  threat  of  a  release  of  a  naturally  occur- 
ring substance  (other  than  radon)  in  its  unaltered  form,  or 
altered  solely  through  naturally  occurring  processes  or  phe- 
nomena, from  a  location  where  it  is  naturally  found. 

Notwithstanding  the  preceding  provisions  of  this  paragraph, 
the  Administrator  may  respond  under  this  Act  to  any  release  or 
threat  of  release  of  a  hazardous  substance  or  pollutant  or  con- 
taminant in  any  form  if  the  Administrator  determines,  in  his 
discretion,  that  the  release  or  threat  of  release  constitutes  a 
major  public  health  or  environmental  emergency.  As  used  in 
this  paragraph,  the  term  "respond  under  this  Act"  includes  re- 
spouse  action  under  this  section  and  abatement  action  under 
section  106. 

(2)  High  priority  for  wells  and  certain  aquifers.— For 
pu  poses  of  taking  action  under  this  section  or  section  106  and 
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listing  facilities  on  the  National  Priorities  List,  the  Adminis- 
trator shall  give  high  priority  to  facilities  where  the  release  of 
hazardous  substances  or  pollutants  or  contaminants  has  result- 
ed in  the  closing  of  drinking  water  wells  or  has  contaminated  a 
sole  or  principal  drinking  water  source  designated  under  section 
1424(e)  of  title  XIV  of  the  Public  Health  Service  Act  (the  Safe 
Drinking  Water  Act). 

NATIONAL  CONTINGENCY  PLAN 

Sec.  105.  (a)  Revision  and  Republication. — Within  one  hundred 
and  eighty  days  after  the  enactment  of  this  Act,  the  [President] 
Administrator  shall,  after  notice  and  opportunity  for  public  com- 
ments, revise  and  republish  the  national  contingency  plan  for  the 
removal  of  oil  and  hazardous  substances,  originally  prepared  and 
published  pursuant  to  section  311  of  the  Federal  Water  Pollution 
Control  Act,  to  reflect  and  effectuate  the  responsibilities  and 
powers  created  by  this  Act,  in  addition  to  those  matters  specified  in 
section  311(c)(2).  Such  revision  shall  include  a  section  of  the  plan  to 
be  known  as  the  national  hazardous  substance  response  plan  which 
shall  establish  procedures  and  standards  for  responding  to  releases 
of  hazardous  substances,  pollutants,  and  contaminants,  which  shall 
include  at  a  minimum: 

(1)  methods  for  discovering  and  investigating  facilities  at 
which  hazardous  substances  have  been  disposed  of  or  otherwise 
come  to  be  located; 

(2)  methods  for  evaluating,  including  analyses  of  relative 
cost,  and  remedying  any  releases  or  threats  of  releases  from  fa- 
cilities which  pose  substantial  danger  to  the  public  health  or 
the  environment; 

(3)  methods  and  criteria  for  determining  the  appropriate 
extent  of  removal,  remedy,  and  other  measures  authorized  by 
this  Act; 

(4)  appropriate  roles  and  responsibilities  for  the  Federal, 
State,  and  local  governments  and  for  interstate  and  nongovern- 
mental entities  in  effectuating  the  plan; 

(5)  provision  for  identification,  procurement,  maintenance, 
and  storage  of  response  equipment  and  supplies; 

(6)  a  method  for  and  assignment  of  responsibility  for  report- 
ing the  existence  of  such  facilities  which  may  be  located  on  fed- 
erally owned  or  controlled  properties  and  any  releases  of  haz- 
ardous substances  from  such  facilities; 

(7)  means  of  assuring  that  remedial  action  measures  are  cost- 
effective  over  the  period  of  potential  exposure  to  the  hazardous 
substances  or  contaminated  materials; 

(8)(A)  criteria  for  determining  priorities  among  releases  or 
threatened  releases  throughout  the  United  States  for  the  pur- 
pose of  taking  remedial  action  and,  to  the  extent  practicable 
taking  into  account  the  potential  urgency  of  such  action,  for 
the  purpose  of  taking  removal  action.  Criteria  and  priorities 
under  this  paragraph  shall  be  based  upon  relative  risk  or 
danger  to  public  health  or  welfare  or  the  environment,  in  the 
judgment  of  the  [President]  Administrator,  taking  into  ac- 
count to  the  extent  possible  the  population  at  risk,  the  hazard 
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potential  of  the  hazardous  substances  at  such  facilities,  the  po- 
tential for  contamination  of  drinking  water  supplies,  the  poten- 
tial for  direct  human  contact,  the  potential  for  destruction  of 
sensitive  eco-systems,  the  contamination  or  potential  contami- 
nation of  the  ambient  air  which  is  associated  with  the  release 
or  threatened  release,  State  preparedness  to  assume  State  costs 
and  responsibilities,  and  other  appropriate  factors; 

(B)  based  upon  the  criteria  set  forth  in  subparagraph  (A)  of 
this  paragraph,  the  [President]  Administrator  shall  list  as 
part  of  the  plan  national  priorities  among  the  known  releases 
or  threatened  releases  throughout  the  United  States  and  shall 
revise  the  list  no  less  often  than  annually.  Within  one  year 
after  the  date  of  enactment  of  this  Act,  and  annually  thereaf- 
ter, each  State  shall  establish  and  submit  for  consideration  by 
the  [President]  Administrator  priorities  for  remedial  action 
among  known  releases  and  potential  releases  in  that  State 
based  upon  the  criteria  set  forth  in  subparagraph  (A)  of  this 
paragraph.  In  assembling  or  revising  the  national  list,  the 
[President]  Administrator  shall  consider  any  priorities  estab- 
lished by  the  States.  To  the  extent  practicable,  [at  least  four 
hundred  of]  the  highest  priority  facilities  shall  be  designated 
individually  and  shall  be  referred  to  as  the  "top  priority 
among  known  response  targets",  and,  to  the  extent  practicable, 
shall  include  among  the  one  hundred  highest  priority  facilities 
[at  least]  one  such  facility  from  each  State  which  shall  be  the 
facility  designated  by  the  State  as  presenting  the  greatest 
danger  to  public  health  or  welfare  or  the  environment  among 
the  known  facilities  in  such  State.  Other  priority  facilities  or 
incidents  may  be  listed  singly  or  grouped  for  response  priority 
purposes;  [and] 

(9)  specified  roles  for  private  organizations  and  entities  in 
preparation  for  response  and  in  responding  to  releases  of  haz- 
ardous substances,  including  identification  of  appropriate 
qualifications  and  capacity  therefor  [.];  and 

(10)  standards  and  testing  procedures  by  which  alternative 
and  innovative  treatment  technologies  can  be  determined  to  be 
appropriate  for  utilization  in  remedial  actions  authorized  by 
this  Act 

The  plan  shall  specify  procedures,  techniques,  materials,  equip- 
ment, and  methods  to  be  employed  in  identifying,  removing,  or 
remedying  releases  of  hazardous  substances  comparable  to  those 
required  under  section  311(c)(2)  (F)  and  (G)  and  (jXD  of  the  Federal 
Water  Pollution  Control  Act.  Following  publication  of  the  revised 
national  contingency  plan,  the  response  to  and  actions  to  minimize 
damage  from  hazardous  substances  releases  shall,  to  the  greatest 
extent  possible,  be  in  accordance  with  the  provisions  of  the  plan. 
The  [President]  Administrator  may,  from  time  to  time,  revise  and 
republish  the  national  contingency  plan. 

(b)  Petition  for  Assessment  of  Release. — Any  person  who  is, 
or  may  be,  affected  by  a  release  or  threatened  release  of  a  hazardous 
substance  or  pollutant  or  contaminant  may  petition  the  Administra- 
tor to  conduct  a  preliminary  assessment  of  the  hazards  to  human 
health  and  the  environment  which  are  associated  with  such  release 
or  threatened  release.  If  the  Administrator  has  not  previously  con- 
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ducted  a  preliminary  assessment  of  such  release,  the  Administrator 
shall,  within  12  months  after  the  receipt  of  any  such  petition,  com- 
plete such  assessment  or  provide  an  explanation  of  why  the  assess- 
ment is  not  appropriate.  If  the  preliminary  assessment  indicates 
that  the  release  or  threatened  release  concerned  may  pose  a  threat  to 
human  health  or  the  environment,  the  Administrator  shall  prompt- 
ly evaluate  such  release  or  threatened  release  in  accordance  with  the 
hazard  ranking  system  under  paragraph  (8XA)  of  subsection  (a)  to 
determine  the  national  priority  of  such  release  or  threatened  release. 

(c)  Releases  From  Earlier  Sites. — Whenever  there  has  been, 
after  January  1,  1985,  a  significant  release  of  hazardous  substances 
or  pollutants  or  contaminants  from  a  site  which  is  listed  by  the  Ad- 
ministrator as  a  "Site  Cleaned  Up  To  Date"  on  the  National  Prior- 
ities List  (revised  edition,  December  1984)  the  site  shall  be  restored 
to  the  National  Priorities  List,  without  application  of  the  hazard 
ranking  system. 

(d)  State  Inventories. — Each  State  shall  make  an  inventory  of 
all  underground  storage  tanks  in  such  State  containing  any  hazard- 
ous substance  and  those  of  such  tanks  from  which  there  is  a  known 
or  threatened  release  of  such  substance.  Each  State  shall  submit  its 
inventories  to  the  Administrator  not  later  than  six  months  after  the 
date  of  the  enactment  of  this  subsection. 

ABATEMENT  ACTION 

Sec.  106.  (a)  In  addition  to  any  other  action  taken  by  a  State  or 
local  government,  when  the  [President]  Administrator  deter- 
mines that  there  may  be  an  imminent  and  substantial  endanger- 
ment  to  the  public  health  or  welfare  or  the  environment  because  of 
an  actual  or  threatened  release  of  a  hazardous  substance  from  a  fa- 
cility, he  may  require  the  Attorney  General  of  the  United  States  to 
secure  such  relief  as  may  be  necessary  to  abate  such  danger  or 
threat,  and  the  district  court  of  the  United  States  in  the  district  in 
which  the  threat  occurs  shall  have  jurisdiction  to  grant  such  relief 
as  the  public  interest  and  the  equities  of  the  case  may  require.  The 
[President]  Administrator  may  also,  after  notice  to  the  affected 
State,  take  other  action  under  this  section  including,  but  not  limit- 
ed to,  issuing  such  orders  as  may  be  necessary  to  protect  public 
health  and  welfare  and  the  environment. 

(b)  Any  person  who,  without  sufficient  cause,  willfully  violates,  or 
fails  or  refuses  to  comply  with,  any  order  of  the  [President]  Ad- 
ministrator under  subsection  (a)  may,  in  an  action  brought  in  the 
appropriate  United  States  district  court  to  enforce  such  order,  be 
fined  not  more  than  [$5,000]  $25,000  for  each  day  in  which  such 
violation  occurs  or  such  failure  to  comply  continues. 

(c)  Within  one  hundred  and  eighty  days  after  enactment  of  this 
Act,  the  Administrator  of  the  Environmental  Protection  Agency 
shall,  after  consultation  with  the  Attorney  General,  establish  and 
publish  guidelines  for  using  the  imminent  hazard,  enforcement, 
and  emergency  response  authorities  of  this  section  and  other  exist- 
ing statutes  administered  by  the  Administrator  of  the  Environmen- 
tal Protection  Agency  to  effectuate  the  responsibilities  and  powers 
created  by  this  Act.  Such  guidelines  shall  to  the  extent  practicable 
be  consistent  with  the  national  hazardous  substance  response  plan, 
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and  shall  include,  at  a  minimum,  the  assignment  of  responsibility 
for  coordinating  response  actions  with  the  issuance  of  administra- 
tive orders,  enforcement  of  standards  and  permits,  the  gathering  of 
information,  and  other  imminent  hazard  and  emergency  powers 
authorized  by  (1)  sections  311(c)(2),  308,  309,  and  504(a)  of  the  Feder- 
al Water  Pollution  Control  Act,  (2)  sections  3007,  3008,  3013,  and 
7003  of  the  Solid  Waste  Disposal  Act,  (3)  sections  1445  and  1431  of 
the  Safe  Drinking  Water  Act,  (4)  sections  113,  114,  and  303  of  the 
Clean  Air  Act,  and  (5)  section  7  of  the  Toxic  Substances  Control 
Act. 

(d)  Pesticides. — The  Administrator  shall  not  take  action  under 
this  section  with  respect  to  any  release  or  threatened  release  result- 
ing from  the  normal  application  of  a  pesticide  product  registered 
under  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act. 
Nothing  in  this  subsection  shall  affect  or  modify  in  any  way  the  ob- 
ligations or  liability  of  any  person  under  any  other  provision  of 
State  or  Federal  law,  including  common  law,  for  damages,  injury, 
or  loss  resulting  from  a  release  of  any  hazardous  substance  or  for 
removal  or  remedial  action  or  the  costs  of  removal  or  remedial 
action  for  such  hazardous  substance. 

(e)  Reimbursement  Procedure. — 

(1)  Abatement  action  costs. — Any  person  who  is  issued  and 
complies  with  any  order  under  subsection  (a)  may,  within  60 
days  of  completion  of  the  required  action,  petition  the  Adminis- 
trator for  reimbursement  from  the  Fund  for  the  reasonable  costs 
of  such  action,  plus  interest. 

(2)  Court  action. — If  the  Administrator  refuses  to  grant  all 
or  part  of  a  petition  made  under  this  subsection,  the  petitioner 
may  within  30  days  of  receipt  of  such  refusal  file  an  action 
against  the  Administrator  in  the  appropriate  United  States  dis- 
trict court  seeking  reimbursement  from  the  Fund. 

(3)  Requirements;  evidence. — Except  as  provided  in  para- 
graph (4),  to  obtain  reimbursement,  the  petitioner  shall  estab- 
lish by  a  preponderance  of  the  evidence  that  it  is  not  liable  for 
response  costs  under  section  107(a)  and  that  costs  for  which  it 
seeks  reimbursement  are  reasonable  in  light  of  the  action  re- 
quired by  the  relevant  order. 

(4)  Response  costs. — A  petitioner  who  is  liable  for  response 
costs  under  section  107(a)  may  also  recover  its  reasonable  costs 
of  response  to  the  extent  that  it  can  demonstrate,  on  the  admin- 
istrative record,  that  the  Administrators  decision  in  selecting 
the  response  action  ordered  was  arbitrary  and  capricious  or  was 
otherwise  not  in  accordance  with  law.  Reimbursement  awarded 
under  this  paragraph  shall  include  all  reasonable  response 
costs  incurred  by  the  petitioner  pursuant  to  the  portions  of  the 
order  found  to  be  arbitrary  and  capricious  or  otherwise  not  in 
accordance  with  law. 

(5)  Interest. — Any  interest  payable  under  this  subsection 
shall  accrue  on  the  amounts  expended  from  the  date  of  expendi- 
ture at  the  same  rate  that  applies  to  investments  of  the  Fund 
under  section  223(b)  of  this  Act. 

(6)  Court  costs;  compensatory  damages. — Reimbursement 
awarded  by  a  court  under  paragraph  (3)  or  (4)  may  include  ap- 
propriate costs,  fees,  and  other  expenses  in  accordance  with  sub- 
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sections  (a)  and  (d)  of  section  21^12  of  title  28  of  the  United 
States  Code.  A  petitioner  who  has  established  pursuant  to  para- 
graph (3)  that  the  petitioner  is  not  liable  for  any  response  costs 
may  also  receive  compensatory  damages. 

(7)  Limitation  on  source  of  payments— Any  reimburse- 
ment awarded  under  this  subsection  shall  not  be  paid  from  the 
Hazardous  Substances  Superfund. 

LIABILITY 

Sec.  107.  (a)  Notwithstanding  any  other  provision  or  rule  of  law, 
and  subject  only  to  the  defenses  set  forth  in  subsection  (b)  of  this 
section — 

(1)  the  owner  and  operator  of  a  vessel  [(otherwise  subject  to 
the  jurisdiction  of  the  United  States)}  or  a  facility, 

(2)  any  person  who  at  the  time  of  disposal  of  any  hazardous 
substance  owned  or  operated  any  facility  at  which  such  hazard- 
ous substances  were  disposed  of, 

(3)  any  person  who  by  contract,  agreement,  or  otherwise  ar- 
ranged for  disposal  or  treatment,  or  arranged  with  a  transport- 
er for  transport  for  disposal  or  treatment,  of  hazardous  sub- 
stances owned  or  possessed  by  such  person,  by  any  other  party 
or  entity,  at  any  facility  owned  or  operated  by  another  party  or 
entity  and  containing  such  hazardous  substances,  and 

(4)  any  person  who  accepts  or  accepted  any  hazardous  sub- 
stances for  transport  to  disposal  or  treatment  facilities  or  sites 
selected  by  such  person,  from  which  there  is  a  release,  or  a 
threatened  release  which  causes  the  incurrence  of  response 
costs,  of  a  hazardous  substance,  shall  be  liable  for — 

(A)  all  costs  of  removal  or  remedial  action  incurred  by 
the  United  States  Government  or  a  State  or  an  Indian 
tribe  not  inconsistent  with  the  national  contingency  plan 
and  all  costs  incurred  by  the  United  States  Government  or 
a  State  under  section  104(b); 

(B)  any  other  necessary  costs  of  response  incurred  by 
any  other  person  consistent  with  the  national  contingency 
plan;  [and] 

(C)  damages  for  injury  to,  destruction  of,  or  loss  of  natu- 
ral resources,  including  the  reasonable  costs  of  assessing 
such  injury,  destruction,  or  loss  resulting  from  such  a  re- 
lease [.J;  and 

(D)  the  costs  of  any  health  assessment  or  health  effects 
study  carried  out  under  section  116. 

The  amounts  recoverable  in  an  action  under  this  section  shall  in- 
clude interest  on  the  amounts  recoverable  under  subparagraphs  (A) 
through  (D).  Such  interest  shall  accrue  from  90  days  after  the  date 
on  which  an  action  for  recovery  of  such  amounts  is  filed.  The  rate 
of  interest  on  the  outstanding  unpaid  balance  of  the  amounts  recov- 
erable under  this  section  shall  be  the  same  rate  as  is  applicable  to 
investments  of  the  Fund  under  section  223(b)  of  this  Act.  For  pur- 
poses of  applying  section  223(b),  the  term  "comparable  maturity" 
shall  be  determined  with  reference  to  the  date  90  days  after  the  date 
of  filing  of  the  action  for  recovery  under  this  section. 
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(b)  There  shall  be  no  liability  under  subsection  (a)  of  this  section 
for  a  person  otherwise  liable  who  can  establish  by  a  preponderance 
of  the  evidence  that  the  release  or  threat  of  release  of  a  hazardous 
substance  and  the  damages  resulting  therefrom  were  caused  solely 
by- 

(1)  an  act  of  God; 

(2)  an  act  of  war; 

(3)  an  act  or  omission  of  a  third  party  other  than  an  employ- 
ee or  agent  of  the  defendant,  or  than  one  whose  act  or  omis- 
sion occurs  in  connection  with  a  contractual  relationship,  exist- 
ing directly  or  indirectly,  with  the  defendant  (except  where  the 
sole  contractual  arrangement  arises  from  a  published  tariff 
and  acceptance  for  carriage  by  a  common  carrier  by  rail),  if 
the  defendant  establishes  by  a  preponderance  of  the  evidence 
that  (a)  he  exercised  due  care  with  respect  to  the  hazardous 
substance  concerned,  taking  into  consideration  the  characteris- 
tics of  such  hazardous  substance,  in  light  of  all  relevant  facts 
and  circumstances,  and  (b)  he  took  precautions  against  foresee- 
able acts  or  omissions  of  any  such  third  party  and  the  conse- 
quences that  could  foreseeably  result  from  such  acts  or  omis- 
sions; or 

(4)  any  combination  of  the  foregoing  paragraphs. 

(c)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  the 
liability  under  this  section  of  an  owner  or  operator  or  other  respon- 
sible person  for  each  release  of  a  hazardous  substance  or  incident 
involving  release  of  a  hazardous  substance  shall  not  exceed — 

(A)  for  any  vessel  which  carries  any  hazardous  substance  as 
cargo  or  residue,  $300  per  gross  ton,  or  $5,000,000,  whichever  is 
greater; 

(B)  for  any  other  vessel,  $300  per  gross  ton,  or  $500,000, 
whichever  is  greater; 

(C)  for  any  motor  vehicle,  aircraft,  pipeline  (as  defined  in  the 
Hazardous  Liquid  Pipeline  Safety  Act  of  1979),  or  rolling  stock, 
$50,000,000  or  such  lesser  amount  as  the  [President  J  Admin- 
istrator shall  establish  by  regulation,  but  in  no  event  less  than 
$5,000,000  (or,  for  releases  of  hazardous  substances  as  defined 
in  section  101(14)(A)  of  this  title  into  the  navigable  waters, 
$8,000,000).  Such  regulations  shall  take  into  account  the  size, 
type,  location,  storage,  and  handling  capacity  and  other  mat- 
ters relating  to  the  likelihood  of  release  in  each  such  class  and 
to  the  economic  impact  of  such  limits  on  each  such  class;  or 

(D)  for  any  facility  other  than  those  specified  in  subpara- 
graph (C)  of  this  paragraph,  the  total  of  all  costs  of  response 
plus  $50,000,000  for  any  damages  under  this  title. 

(2)  Notwithstanding  the  limitations  in  paragraph  (1)  of  this  sub- 
section, the  liability  of  an  owner  or  operator  or  other  responsible 
person  under  this  section  shall  be  the  full  and  total  costs  of  re- 
sponse and  damages,  if  (A)(i)  the  release  or  threat  of  release  of  a 
hazardous  substance  was  the  result  of  willful  misconduct  or  willful 
negligence  within  the  privity  or  knowledge  of  such  person,  or  (ii) 
the  primary  cause  of  the  release  was  a  violation  (within  the  privity 
or  knowledge  of  such  person)  of  applicable  safety,  construction,  or 
operating  standards  or  regulations;  or  (B)  such  person  fails  or  re- 
fuses to  provide  all  reasonable  cooperation  and  assistance  request- 
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ed  by  a  responsible  public  official  in  connection  with  response  ac- 
tivities under  the  national  contingency  plan  with  respect  to  regu- 
lated carriers  subject  to  the  provisions  of  title  49  of  the  United 
States  Code  or  vessels  subject  to  the  provisions  of  title  33  or  46  of 
the  United  States  Code,  subparagraph  (A)(ii)  of  this  paragraph 
shall  be  deemed  to  refer  to  Federal  standards  or  regulations. 

(3)  If  any  person  who  is  liable  for  a  release  or  threat  of  release  of 
a  hazardous  substance  fails  without  sufficient  cause  to  properly 
provide  removal  or  remedial  action  upon  order  of  the  [President] 
Administrator  pursuant  to  section  104  or  106  of  this  Act,  such 
person  may  be  liable  to  the  United  States  for  punitive  damages  in 
an  amount  at  least  equal  to,  and  not  more  than  three  times,  the 
amount  of  any  costs  incurred  by  the  Fund  as  a  result  of  such  fail- 
ure to  take  proper  action.  The  [President J  Administrator  is  au- 
thorized to  commence  a  civil  action  against  any  such  person  to  re- 
cover the  punitive  damages,  which  shall  be  in  addition  to  any  costs 
recovered  from  such  person  pursuant  to  section  112(c)  of  this  Act. 
Any  moneys  received  by  the  United  States  pursuant  to  this  subsec- 
tion shall  be  deposited  in  the  Fund. 

(d)  No  person  shall  be  liable  under  this  title  for  costs  and  dam- 
ages as  a  result  of  actions  taken  or  omitted  in  the  course  of  render- 
ing care,  assistance,  or  advice  in  accordance  with  the  national  con- 
tingency plan  or  at  the  direction  of  an  onscene  coordinator  appoint- 
ed under  such  plan,  with  respect  to  an  incident  creating  a  danger 
to  public  health  or  welfare  or  the  environment  as  a  result  of  any 
release  of  a  hazardous  substance  or  the  threat  thereof.  This  subsec- 
tion shall  not  alter  the  liability  of  any  person  who  is  liable  or  poten- 
tially liable  under  subsection  (a)  of  this  section  who  subsequently 
undertakes  a  response  action.  This  subsection  shall  not  preclude  li- 
ability for  costs  and  damages  as  the  result  of  gross  negligence  or 
intentional  misconduct  on  the  part  of  such  person.  For  the  pur- 
poses of  the  preceding  sentence,  reckless,  willful,  or  wanton  miscon- 
duct shall  constitute  gross  negligence. 

(e)(1)  No  indemnification,  hold  harmless,  or  similar  agreement  or 
conveyance  shall  be  effective  to  transfer  from  the  owner  or  opera- 
tor of  any  vessel  or  facility  or  from  any  person  who  may  be  liable 
for  a  release  or  threat  of  release  under  this  section,  to  any  other 
person  the  liability  imposed  under  this  section.  Nothing  in  this  sub- 
section shall  bar  any  agreement  to  insure,  hold  harmless,  or  indem- 
nify a  party  to  such  agreement  for  any  liability  under  this  section. 

(2)  Nothing  in  this  title,  including  the  provisions  of  paragraph  (1) 
of  this  subsection,  shall  bar  a  cause  of  action  that  an  owner  or  op- 
erator or  any  other  person  subject  to  liability  under  this  section,  or 
a  guarantor,  has  or  would  have,  by  reason  of  subrogation  or  other- 
wise against  any  person. 

(f>%>  Natural  Resources  Liability. — In  the  case  of  an  injury  to, 
destruction  of,  or  loss  of  natural  resources  under  subparagraph  (C) 
of  subsection  (a)  liability  shall  be  to  the  United  States  Government 
and  to  any  State  for  natural  resources  within  the  State  or  belong- 
ing to,  managed  by,  controlled  by,  or  appertaining  to  such  State: 
Provided,  however,  That  no  liability  to  the  United  States  or  State 
shall  be  imposed  under  subparagraph  (C)  of  subsection  (a),  where 
the  party  sought  to  be  charged  has  demonstrated  that  the  damages 
to  natural  resources  complained  of  were  specifically  identified  as 
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an  irreversible  and  irretrievable  commitment  of  natural  resources 
in  an  environmental  impact  statement,  or  other  comparable  envi- 
ronment analysis,  and  the  decision  to  grant  a  permit  or  license  au- 
thorizes such  commitment  of  natural  resources,  and  the  facility  or 
project  was  otherwise  operating  within  the  terms  of  its  permit  or 
license.  The  [President]  Administrator,  or  the  authorized  repre- 
sentative of  any  State,  shall  act  on  behalf  of  the  public  as  trustee 
of  such  natural  resources  to  recover  for  such  damages.  Sums  recov- 
ered shall  be  available  for  use  to  restore,  rehabilitate,  or  acquire 
the  equivalent  of  such  natural  resources  by  the  appropriate  agen- 
cies of  the  Federal  Government  or  the  State  government,  but  the 
measure  of  such  damages  shall  not  be  limited  by  the  sums  which 
can  be  used  to  restore  or  replace  such  resources.  There  shall  be  no 
recovery  under  the  authority  of  subparagraph  (C)  of  subsection  (a) 
where  such  damages  and  the  release  of  a  hazardous  substance  from 
which  such  damages  resulted  have  occurred  wholly  before  the  en- 
actment of  this  Act. 
(2)  Designation  of  Federal  and  State  Officials. — 

(A)  Federal. — The  President  shall  designate  the  Federal  offi- 
cials who  shall  act  on  behalf  of  the  public  as  trustees  for  natu- 
ral resources  under  this  Act  and  section  311  of  the  Federal 
Water  Pollution  Control  Act.  The  Administrator  shall  publish 
a  list  of  such  officials  in  the  National  Contingency  Plan  pub- 
lished under  section  105  of  this  Act.  Such  officials  shall  assess 
damages  to  natural  resources  for  the  purposes  of  this  Act  and 
section  311  of  the  Federal  Water  Pollution  Control  Act  for  those 
resources  under  their  trusteeship,  and  may  upon  request  of  and 
reimbursement  from  a  State  and  at  the  Federal  officials'  discre- 
tion, assess  damages  for  those  natural  resources  under  a  States 
trusteeship. 

(B)  State. — The  Governor  of  each  State  shall  designate  the 
State  officials  who  may  act  on  behalf  of  the  public  as  trustees 
for  natural  resources  under  this  Act  and  section  311  of  the  Fed- 
eral Water  Pollution  Control  Act  and  shall  notify  the  Adminis- 
trator of  such  designations.  Such  State  officials  shall  assess 
damages  to  natural  resources  for  the  purposes  of  this  Act  and 
section  311  of  the  Federal  Water  Pollution  Control  Act  for  those 
resources  under  their  trusteeship. 

(C)  Rebuttable  presumption. — Any  determination  or  assess- 
ment of  damages  to  natural  resources  for  the  purposes  of  this 
Act  and  section  311  of  the  Federal  Water  Pollution  Control  Act 
made  by  a  Federal  or  State  trustee  in  accordance  with  the  regu- 
lations promulgated  under  section  301(c)  of  this  Act  shall  have 
the  force  and  effect  of  a  rebuttable  presumption  on  behalf  of  the 
trstee  in  any  judicial  proceeding  under  this  Act  or  section  311 
of  the  Federal  Water  Pollution  Control  Act 

[(g)  Each  department,  agency,  or  instrumentality  of  the  execu- 
tive, legislative,  and  judicial  branches  of  the  Federal  Government 
shall  be  subject  to,  and  comply  with,  this  Act  in  the  same  manner 
and  to  the  same  extent,  both  procedurally  and  substantively,  as 
any  nongovernmental  entity,  including  liability  under  this  sec- 
tion.] 

(g)  Federal  Lien.— 


2676 
168 


(1)  In  general. — All  costs  and  damages  for  which  a  person  is 
liable  to  the  United  States  under  subsection  (a)  of  this  section 
shall  constitute  a  lien  in  favor  of  the  United  States  upon  all 
real  property  and  rights  to  such  property  which — 

(A)  belong  to  such  person;  and 

(B)  are  subject  to  or  affected  by  a  removal  or  remedial 
action. 

(2)  Duration. — The  lien  imposed  by  this  subsection  shall 
arise  at  the  time  costs  are  first  incurred  by  the  United  States 
with  respect  to  a  response  action  under  this  Act.  Such  lien  shall 
continue  until  the  liability  for  the  costs  (or  a  judgment  against 
the  person  arising  out  of  such  liability)  is  satisfied  or  becomes 
unenforceable  through  operation  of  the  statute  of  limitations 
provided  in  section  113. 

(3)  Notice  and  validity. — The  lien  imposed  by  this  subsec- 
tion shall  be  subject  to  the  rights  of  any  purchaser,  holder  of  a 
security  interest,  or  judgment  lien  creditor  whose  interest  is  per- 
fected under  applicable  State  law  before  notice  of  the  lien  has 
been  filed  in  the  appropriate  office  within  the  State  (or  county 
or  other  governmental  subdivision),  as  designated  by  State  law, 
in  which  the  real  property  subject  to  the  lien  is  located.  Any 
such  purchaser,  holder  of  a  security  interest,  or  judgment  lien 
creditor  shall  be  afforded  the  same  protections  against  the  lien 
imposed  by  this  subsection  as  are  afforded  under  State  law 
against  a  judgment  lien  which  arises  out  of  an  unsecured  obli- 
gation and  which  arises  as  of  the  time  of  the  filing  of  the  notice 
of  the  lien  imposed  by  this  subsection.  If  the  State  has  not  by 
law  designated  one  office  for  the  receipt  of  such  notices  of  liens, 
the  notice  shall  be  filed  in  the  office  of  the  clerk  of  the  United 
States  district  court  for  the  district  in  which  the  real  property  is 
located.  For  purposes  of  this  subsection,  the  terms  "purchaser" 
and  "security  interest"  shall  have  the  definitions  provided 
under  section  6323(h)  of  the  Internal  Revenue  Code  of  1954- 
This  paragraph  shall  not  apply  with  respect  to  any  person  who 
has  or  reasonably  should  have  actual  notice  or  knowledge  that 
the  United  States  has  incurred  costs  giving  rise  to  a  lien  under 
paragraph  (1)  of  this  subsection. 

(4)  Action  in  rem. — The  costs  constituting  the  lien  may  be  re- 
covered in  an  action  in  rem  in  the  United  States  district  court 
for  the  district  in  which  the  removal  or  remedial  action  is  oc- 
curring or  has  occurred.  Nothing  in  this  subsection  shall  affect 
the  right  of  the  United  States  to  bring  an  action  against  any 
person  to  recover  all  costs  and  damages  for  which  such  person 
is  liable  under  subsection  (a)  of  this  section. 

(h)  The  owner  or  operator  of  a  vessel  shall  be  liable  in  accord- 
ance with  this  section  and  as  provided  under  section  114  of  this  Act 
notwithstanding  any  provision  of  the  Act  of  March  3,  1851  (46 
U.S.C.  183ff). 

(i)  No  person  (including  the  United  States  or  any  State  or  Indian 
tribe)  may  recover  under  the  authority  of  this  section  for  any  re- 
sponse costs  or  damages  resulting  from  the  normal  application  of  a 
pesticide  product  registered  under  the  Federal  Insecticide,  Fungi- 
cide, and  Rodenticide  Act.  Nothing  in  this  paragraph  shall  affect  or 
modify  in  any  way  the  obligations  or  liability  of  any  person  under 
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any  other  provision  of  State  or  Federal  law,  including  common  law, 
for  damages,  injury,  or  loss  resulting  from  a  release  of  any  hazard- 
ous substance  or  for  removal  or  remedial  action  or  the  costs  of  re- 
moval or  remedial  action  of  such  hazardous  substance. 

(j)  Recovery  by  any  person  (including  the  United  States  or  any 
State  or  Indian  tribe)  for  response  costs  or  damages  resulting  from 
a  federally  permitted  release  shall  be  pursuant  to  existing  law  in 
lieu  of  this  section.  Nothing  in  this  paragraph  shall  affect  or 
modify  in  any  way  the  obligations  or  liability  of  any  person  under 
any  other  provision  of  State  or  Federal  law,  including  common  law, 
for  damages,  injury,  or  loss  resulting  from  a  release  of  any  hazard- 
ous substance  or  for  removal  or  remedial  action  or  the  costs  of  re- 
moval or  remedial  action  of  such  hazardous  substance.  In  addition, 
costs  of  response  incurred  by  the  Federal  Government  in  connec- 
tion with  a  discharge  specified  in  section  101(10)  (B)  or  (C)  shall  be 
recoverable  in  an  action  brought  under  section  309(b)  of  the  Clean 
Water  Act. 

[(k)(l)  The  liability  established  by  this  section  or  any  other  law 
for  the  owner  or  operator  of  a  hazardous  waste  disposal  facility 
which  has  received  a  permit  under  subtitle  C  of  the  Solid  Waste 
Disposal  Act,  shall  be  transferred  to  and  assumed  by  the  Post-clo- 
sure Liability  Fund  established  by  section  232  of  this  Act  when — 
[(A)  such  facility  and  the  owner  and  operator  thereof  has 
complied  with  the  requirements  of  subtitle  C  of  the  Solid 
Waste  Disposal  Act  and  regulations  issued  thereunder,  which 
may  affect  the  performance  of  such  facility  after  closure;  and 
[(B)  such  facility  has  been  closed  in  accordance  with  such 
regulations  and  the  conditions  of  such  permit,  and  such  facility 
and  the  surrounding  area  have  been  monitored  as  required  by 
such  regulations  and  permit  conditions  for  a  period  not  to 
exceed  five  years  after  closure  to  demonstrate  that  there  is  no 
substantial  likelihood  that  any  migration  offsite  or  release 
from  confinement  of  any  hazardous  substance  or  other  risk  to 
public  health  or  welfare  will  occur. 
[(2)  Such  transfer  of  liability  shall  be  effective  ninety  days  after 
the  owner  or  operator  of  such  facility  notifies  the  Administrator  of 
the  Environmental  Protection  Agency  (and  the  State  where  it  has 
an  authorized  program  under  section  3006(b)  of  the  Solid  Waste 
Disposal  Act)  that  the  conditions  imposed  by  this  subsection  have 
been  satisfied.  If  within  such  ninety-day  period  the  Administrator 
of  the  Environmental  Protection  Agency  or  such  State  determines 
that  any  such  facility  has  not  complied  with  all  the  conditions  im- 
posed by  this  subsection  or  that  insufficient  information  has  been 
provided  to  demonstrate  such  compliance,  the  Administrator  or 
such  State  shall  so  notify  the  owner  and  operator  of  such  facility 
and  the  administrator  of  the  Fund  established  by  section  232  of 
this  Act,  and  the  owner  and  operator  of  such  facility  shall  continue 
to  be  liable  with  respect  to  such  facility  under  this  section  and 
other  law  until  such  time  as  the  Administrator  and  such  State  de- 
termines that  such  facility  has  complied  with  all  conditions  im- 
posed by  this  subsection.  A  determination  by  the  Administrator  or 
such  State  that  a  facility  has  not  complied  with  all  conditions  im- 
posed by  this  subsection  or  that  insufficient  information  has  been 
supplied  to  demonstrate  compliance,  shall  be  a  final  administrative 
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action  for  purposes  of  judicial  review.  A  request  for  additional  in- 
formation shall  state  in  specific  terms  the  data  required. 

[(3)  In  addition  to  the  assumption  of  liability  of  owners  and  oper- 
ators under  paragraph  (1)  of  this  subsection,  the  Post-closure  Li- 
ability Fund  established  by  section  232  of  this  Act  may  be  used  to 
pay  costs  of  monitoring  and  care  and  maintenance  of  a  site  in- 
curred by  other  persons  after  the  period  of  monitoring  required  by 
regulations  under  subtitle  C  of  the  Solid  Waste  Disposal  Act  for 
hazardous  waste  disposal  facilities  meeting  the  conditions  of  para- 
graph (1)  of  this  subsection. 

[(4)(A)  Not  later  than  one  year  after  the  date  of  enactment  of 
this  Act,  the  Secretary  of  the  Treasury  shall  conduct  a  study  and 
shall  submit  a  report  thereon  to  the  Congress  on  the  feasibility  of 
establishing  or  qualifying  an  optional  system  of  private  insurance 
for  postclosure  financial  responsibility  for  hazardous  waste  disposal 
facilities  to  which  this  subsection  applies.  Such  study  shall  include 
a  specification  of  adequate  and  realistic  minimum  standards  to 
assure  that  any  such  privately  placed  insurance  will  carry  out  the 
purposes  of  this  subsection  in  a  reliable,  enforceable,  and  practical 
manner.  Such  a  study  shall  include  an  examination  of  the  public 
and  private  incentives,  programs,  and  actions  necessary  to  make 
privately  placed  insurance  a  practical  and  effective  option  to  the 
financing  system  for  the  Post-closure  Liability  Fund  provided  in 
title  II  of  this  Act. 

[(B)  Not  later  than  eighteen  months  after  the  date  of  enactment 
of  this  Act  and  after  a  public  hearing,  the  President  shall  by  rule 
determine  whether  or  not  it  is  feasible  to  establish  or  qualify  an 
optional  system  of  private  insurance  for  postclosure  financial  re- 
sponsibility for  hazardous  waste  disposal  facilities  to  which  this 
subsection  applies.  If  the  President  determines  the  establishment 
or  qualification  of  such  a  system  would  be  infeasible,  he  shall 
promptly  publish  an  explanation  of  the  reasons  for  such  a  determi- 
nation. If  the  President  determines  the  establishment  or  qualifica- 
tion of  such  a  system  would  be  feasible,  he  shall  promptly  publish 
notice  of  such  determination.  Not  later  than  six  months  after  an 
affirmative  determination  under  the  preceding  sentence  and  after 
a  public  hearing,  the  President  shall  by  rule  promulgate  adequate 
and  realistic  minimum  standards  which  must  be  met  by  any  such 
privately  placed  insurance,  taking  into  account  the  purposes  of  this 
Act  and  this  subsection.  Such  rules  shall  also  specify  reasonably  ex- 
peditious procedures  by  which  privately  placed  insurance  plans  can 
qualify  as  meeting  such  minimum  standards. 

[(C)  In  the  event  any  privately  placed  insurance  plan  qualifies 
under  subparagraph  (B),  any  person  enrolled  in,  and  complying 
with  the  terms  of,  such  plan  shall  be  excluded  from  the  provisions 
of  paragraphs  (1),  (2),  and  (3)  of  this  subsection  and  exempt  from 
the  requirements  to  pay  any  tax  or  fee  to  the  Post-closure  Liability 
Fund  under  title  II  of  this  Act. 

[(D)  The  President  may  issue  such  rules  and  take  such  other  ac- 
tions as  are  necessary  to  effectuate  the  purposes  of  this  para- 
graph J 
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FINANCIAL  RESPONSIBILITY 

Sec.  108.  (a)(1)  The  owner  or  operator  of  each  vessel  (except  a 
non-self-propelled  barge  that  does  not  carry  hazardous  substances 
as  cargo)  over  three  hundred  gross  tons  that  uses  any  port  or  place 
in  the  United  States  or  the  navigable  waters  or  any  offshore  facili- 
ty, shall  establish  and  maintain,  in  accordance  with  regulations 
promulgated  by  the  [President J  Administrator,  evidence  of  finan- 
cial responsibility  of  $300  per  gross  ton  (or  for  a  vessel  carrying 
hazardous  substances  as  cargo,  or  $5,000,000,  whichever  is  greater). 
Financial  responsibility  may  be  established  by  any  one,  or  any 
combination,  of  the  following:  insurance,  guarantee,  surety  bond,  or 
qualification  as  a  self-insurer.  Any  bond  filed  shall  be  issued  by  a 
bonding  company  authorized  to  do  business  in  the  United  States.  In 
cases  where  an  owner  or  operator  owns,  operates,  or  charters  more 
than  one  vessel  subject  to  this  subsection,  evidence  of  financial  re- 
sponsibility need  be  established  only  to  meet  the  maximum  liabil- 
ity applicable  to  the  largest  of  such  vessels. 

(2)  The  Secretary  of  the  Treasury  shall  withhold  or  revoke  the 
clearance  required  by  section  4197  of  the  Revised  Statutes  of  the 
United  States  of  any  vessel  subject  to  this  subsection  that  does  not 
have  certification  furnished  by  the  [President]  Administrator 
that  the  financial  responsibility  provisions  of  paragraph  (1)  of  this 
subsection  have  been  complied  with. 

(3)  The  Secretary  of  Transportation,  in  accordance  with  regula- 
tions issued  by  him,  shall  (A)  deny  entry  to  any  port  or  place  in  the 
United  States  or  navigable  waters  to,  and  (B)  detain  at  the  port  or 
place  in  the  United  States  from  which  it  is  about  to  depart  for  any 
other  port  or  place  in  the  United  States,  any  vessel  subject  to  this 
subsection  that,  upon  request,  does  not  produce  certification  fur- 
nished by  the  [President]  Administrator  that  the  financial  re- 
sponsibility provisions  of  paragraph  (1)  of  this  subsection  have  been 
complied  with. 

(b)(1)  Beginning  not  earlier  than  five  years  after  the  date  of  en- 
actment of  this  Act  and  not  later  than  one  year  after  the  date  of  the 
enactment  of  the  Superfund  Amendments  of  1985,  the  [President] 
Administrator  shall  promulgate  requirements  (for  facilities  in  addi- 
tion to  those  under  subtitle  C  of  the  Solid  Waste  Disposal  Act  and 
other  Federal  law)  that  classes  of  facilities  establish  and  maintain 
evidence  of  financial  responsibility  consistent  with  the  degree  and 
duration  of  risk  associated  with  the  production,  transportation, 
treatment,  storage,  or  disposal  of  hazardous  substances.  Not  later 
than  three  years  after  the  date  of  enactment  of  the  Act,  the 
[President]  Administrator  shall  identify  those  classes  for  which 
requirements  will  be  first  developed  and  publish  notice  of  such 
identification  in  the  Federal  Register.  Priority  in  the  development 
of  such  requirements  shall  be  accorded  to  those  classes  of  facilities, 
owners,  and  operators  which  the  [President]  Administrator  deter- 
mines present  the  highest  level  of  risk  of  injury. 

(2)  The  level  of  financial  responsibility  shall  be  initially  estab- 
lished, and,  when  necessary,  adjusted  to  protect  against  the  level  of 
risk  which  the  [President]  Administrator  in  his  discretion  be- 
lieves is  appropriate  based  on  the  payment  experience  of  the  Fund, 
commercial  insurers,  courts  settlements  and  judgments,  and  volun- 
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tary  claims  satisfaction.  To  the  maximum  extent  practicable,  the 
[President]  Administrator  shall  cooperate  with  and  seek  the 
advice  of  the  commercial  insurance  industry  in  developing  finan- 
cial responsibility  requirements.  Financial  responsibility  may  be  es- 
tablished by  any  one,  or  any  combination,  of  the  following:  insur- 
ance, guarantee,  surety  bond,  letter  of  credit,  or  qualification  as  a 
self-insurer.  In  promulgating  requirements  under  this  section,  the 
Administrator  is  authorized  to  specify  policy  or  other  contractual 
terms,  conditions,  or  defenses  which  are  necessary,  or  which  are  un- 
acceptable, in  establishing  such  evidence  of  financial  responsibility 
in  order  to  effectuate  the  purposes  of  this  Act. 

(3)  Regulations  promulgated  under  this  subsection  shall  incre- 
mentally impose  financial  responsibility  requirements  [over  a 
period  of  not  less  than  three  and  no  more  than  six  years]  as  quick- 
ly as  can  reasonably  be  achieved  but  in  no  event  more  than  four 
years  after  the  date  of  promulgation.  Where  possible,  the  level  of 
financial  responsibility  which  the  [President]  Administrator  be- 
lieves appropriate  as  a  final  requirement  shall  be  achieved  through 
incremental,  annual  increases  in  the  requirements. 

(4)  Where  a  facility  is  owned  or  operated  by  more  than  one 
person,  evidence  of  financial  responsibility  covering  the  facility 
may  be  established  and  maintained  by  one  of  the  owners  or  opera- 
tors, or,  in  consolidated  form,  by  or  on  behalf  of  two  or  more 
owners  or  operators.  When  evidence  of  financial  responsibility  is 
established  in  a  consolidated  form,  the  proportional  share  of  each 
participant  shall  be  shown.  The  evidence  shall  be  accompanied  by  a 
statement  authorizing  the  applicant  to  act  for  and  in  behalf  of  each 
participant  in  submitting  and  maintaining  the  evidence  of  financial 
responsibility. 

(5)  The  requirements  for  evidence  of  financial  responsibility  for 
motor  carriers  covered  by  this  Act  shall  be  determined  under  sec- 
tion 30  of  the  Motor  Carrier  Act  of  1980,  Public  Law  96-296. 

[(c)  Any  claim  authorized  by  section  107  or  111  may  be  asserted 
directly  against  any  guarantor  providing  evidence  of  financial  re- 
sponsibility as  required  under  this  section.  In  defending  such  a 
claim,  the  guarantor  may  invoke  all  rights  and  defenses  which 
would  be  available  to  the  owner  or  operator  under  this  title.  The 
guarantor  may  also  invoke  the  defense  that  the  incident  was 
caused  by  the  willful  misconduct  of  the  owner  or  operator,  but  such 
guarantor  may  not  invoke  any  other  defense  that  such  guarantor 
might  have  been  entitled  to  invoke  in  a  proceeding  brought  by  the 
owner  or  operator  against  him. 

[(d)  Any  guarantor  acting  in  good  faith  against  which  claims 
under  this  Act  are  asserted  as  a  guarantor  shall  be  liable  under 
section  107  or  section  112(c)  of  this  title  only  up  to  the  monetary 
limits  of  the  policy  of  insurance  or  indemnity  contract  such  guar- 
antor has  undertaken  or  of  the  guaranty  of  other  evidence  of  finan- 
cial responsibility  furnished  under  section  108  of  this  Act,  and  only 
to  the  extent  that  liability  is  not  excluded  by  restrictive  endorse- 
ment: Provided,  That  this  subsection  shall  not  alter  the  liability  of 
any  person  under  section  107  of  this  Act.] 

(c)  Direct  Action  in  Case  of  Bankruptcy,  Etc. — In  any  case 
where  a  person  liable  under  section  107  is  in  bankruptcy,  reorgani- 
zation, or  arrangement  pursuant  to  title  11,  United  Siates  Code,  or 
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where  with  reasonable  diligence  jurisdiction  cannot  be  obtained  in 
Federal  court  over  a  person  liable  under  section  107  likely  to  be  sol- 
vent at  the  time  of  judgment,  any  claim  authorized  by  section  107  or 
111  may  be  asserted  directly  against  the  guarantor  providing  evi- 
dence of  financial  responsibility  for  that  person.  In  the  case  of  any 
action  pursuant  to  this  subsection,  such  guarantor  shall  be  entitled 
to  invoke  all  rights  and  defenses  which  would  have  been  available 
to  the  person  liable  under  section  107  if  any  action  had  been 
brought  against  such  person  by  the  claimant  and  which  would  have 
been  available  to  the  guarantor  if  an  action  had  been  brought 
against  the  guarantor  by  such  person. 

(d)  Limitation  of  Guarantor  Liability.— 

(1)  Total  liability.— The  total  liability  under  this  Act  of 
any  guarantor  for  a  facility  shall  be  limited  to  the  aggregate 
amount  which  the  guarantor  has  provided  as  evidence  of  finan- 
cial responsibility  to  the  person  liable  under  section  107. 

(2)  Other  liability. — Nothing  in  this  subsection  shall  be 
construed  to  limit  any  other  State  or  Federal  statutory,  contrac- 
tual, or  common  law  liability  of  a  guarantor,  including,  but  not 
limited  to,  the  liability  of  such  guarantor  for  bad  faith  either 
in  negotiating  or  in  failing  to  negotiate  the  settlement  of  any 
claim.  Nothing  in  this  subsection  shall  be  construed,  interpret- 
ed, or  applied  to  diminish  the  liability  of  any  person  under  sec- 
tion 107  of  this  Act  or  other  applicable  law. 

(e)  Civil  Penalty. — Any  person  who,  after  notice  and  an  opportu- 
nity for  a  hearing,  is  found  to  have  failed  to  comply  with  the  re- 
quirements of  this  section,  the  regulations  issued  under  this  section, 
or  with  any  denial  or  detention  order  shall  be  liable  to  the  United 
States  for  a  civil  penalty,  not  to  exceed  $25,000  for  each  day  of  viola- 
tion. 

[penalty 

[Sec.  109.  Any  person  who,  after  notice  and  an  opportunity  for  a 
hearing,  is  found  to  have  failed  to  comply  with  the  requirements  of 
section  108,  the  regulations  issued  thereunder,  or  with  any  denial 
or  detention  order  shall  be  liable  to  the  United  States  for  a  civil 
penalty,  not  to  exceed  $10,000  for  each  day  of  violation.] 

SEC.  109.  ASSESSMENT  AND  COLLECTION  OF  CIVIL  PENALTIES. 

(a)  Assessment. — A  civil  penalty  under  this  Act  shall  be  assessed 
by  the  Administrator  by  an  order  made  on  the  record  after  opportu- 
nity (provided  in  accordance  with  this  subsection)  for  a  hearing  in 
accordance  with  section  554  of  title  5,  United  States  Code.  Before  is- 
suing such  an  order,  the  Administrator  shall  give  written  notice  to 
the  person  to  be  assessed  a  civil  penalty  under  such  order  of  the  Ad- 
ministrator's proposal  to  issue  such  order  and  provide  such  person 
an  opportunity  to  request,  within  15  days  of  the  date  the  notice  is 
received  by  such  person,  such  a  hearing  on  the  order. 

(b)  Amount  of  Penalty. — In  determining  the  amount  of  a  civil 
penalty,  the  Administrator  shall  take  into  account  the  nature,  cir- 
cumstances, extent,  and  gravity  of  the  violation  or  violations  and, 
with  respect  to  the  violator,  ability  to  pay,  effect  on  ability  to  contin- 
ue to  do  business,  any  history  of  prior  such  violations,  the  degree  of 
culpability,  and  such  other  matters  as  justice  may  require. 
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(c)  Deduction  From  Sums  Owing  to  United  States. — The 
amount  of  a  civil  penalty,  when  finally  determined,  may  be  deduct- 
ed from  any  sums  owing  by  the  United  States  to  the  person  charged. 

(d)  Judicial  Review. — Any  person  who  requested  in  accordance 
with  subsection  (a)  a  hearing  respecting  the  assessment  of  a  civil 
penalty  and  who  is  aggrieved  by  an  order  assessing  a  civil  penalty 
may  file  a  petition  for  judicial  review  of  such  order  with  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  or  for 
any  other  circuit  in  which  such  person  resides  or  transacts  business. 
Such  a  petition  may  only  be  filed  within  the  SO-day  period  begin- 
ning on  the  date  the  order  making  such  assessment  was  issued. 

(e)  Failure  to  Pay. — If  any  person  fails  to  pay  an  assessment  of  a 
civil  penalty — 

(1)  after  the  order  making  the  assessment  has  become  a  final 
order  and  if  such  person  does  not  file  a  petition  for  judicial 
review  of  the  order  in  accordance  with  subsection  (d),  or 

(2)  after  a  court  in  an  action  brought  under  subsection  (d)  has 
entered  a  final  judgment  in  favor  of  the  Administrator, 

the  Attorney  General  shall  recover  the  amount  assessed  (plus  inter- 
est at  currently  prevailing  rates  from  the  date  of  the  expiration  of 
the  30-day  period  referred  to  in  subsection  (d)  or  the  date  of  such 
final  judgment,  as  the  case  may  be)  in  an  action  brought  in  any  ap- 
propriate district  court  of  the  United  States.  In  such  an  action,  the 
validity,  amount,  and  appropriateness  of  such  penalty  shall  not  be 
subject  to  review. 

EMPLOYEE  PROTECTION 

Sec.  110.  (a)  No  person  shall  fire  or  in  any  other  way  discrimi- 
nate against,  or  cause  to  be  fired  or  discriminated  against,  any  em- 
ployee or  any  authorized  representative  of  employees  by  reason  of 
the  fact  that  such  employee  or  representative  has  provided  infor- 
mation to  a  State  or  to  the  Federal  Government,  filed,  instituted, 
or  caused  to  be  filed  or  instituted  any  proceeding  under  this  Act,  or 
has  testified  or  is  about  to  testify  in  any  proceeding  resulting  from 
the  administration  or  enforcement  of  the  provisions  of  this  Act. 

(b)  Any  employee  or  a  representative  of  employees  who  believes 
that  he  has  been  fired  or  otherwise  discriminated  against  by  any 
person  in  violation  of  subsection  (a)  of  this  section  may,  within 
thirty  days  after  such  alleged  violation  occurs,  apply  to  the  Secre- 
tary of  Labor  for  a  review  of  such  firing  or  alleged  discrimination. 
A  copy  of  the  application  shall  be  sent  to  such  person,  who  shall  be 
the  respondent.  Upon  receipt  of  such  application,  the  Secretary  of 
Labor  shall  cause  such  investigation  to  be  made  as  he  deems  appro- 
priate. Such  investigation  shall  provide  an  opportunity  for  a  public 
hearing  at  the  request  of  any  party  to  such  review  to  enable  the 
parties  to  present  information  relating  to  such  alleged  violation. 
The  parties  shall  be  given  written  notice  of  the  time  and  place  of 
the  hearing  at  least  five  days  prior  to  the  hearing.  Any  such  hear- 
ing shall  be  of  record  and  shall  be  subject  to  section  554  of  title  5, 
United  States  Code.  Upon  receiving  the  report  of  such  investiga- 
tion, the  Secretary  of  Labor  shall  make  findings  of  fact.  If  he  finds 
that  such  violation  did  occur,  he  shall  issue  a  decision,  incorporat- 
ing an  order  therein  and  his  findings,  requiring  the  party  commit- 
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ting  such  violation  to  take  such  affirmative  action  to  abate  the  vio- 
lation as  the  Secretary  of  Labor  deems  appropriate,  including,  but 
not  limited  to,  the  rehiring  or  reinstatement  of  the  employee  or 
representative  of  employees  to  his  former  position  with  compensa- 
tion. If  he  finds  that  there  was  no  such  violation,  he  shall  issue  an 
order  denying  the  application.  Such  order  issued  by  the  Secretary 
of  Labor  under  this  subparagraph  shall  be  subject  to  judicial 
review  in  the  same  manner  as  orders  and  decisions  are  subject  to 
judicial  review  under  this  Act. 

(c)  Whenever  an  order  is  issued  under  this  section  to  abate  such 
violation,  at  the  request  of  the  applicant  a  sum  equal  to  the  aggre- 
gate amount  of  all  costs  and  expenses  (including  the  attorney's 
fees)  determined  by  the  Secretary  of  Labor  to  have  been  reasonably 
incurred  by  the  applicant  for,  or  in  connection  with,  the  institution 
and  prosecution  of  such  proceedings,  shall  be  assessed  against  the 
person  committing  such  violation. 

(d)  This  section  shall  have  no  application  to  any  employee  who 
acting  without  discretion  from  his  employer  (or  his  agent)  deliber- 
ately violates  any  requirement  of  this  Act. 

(e)  The  [President]  Administrator  shall  conduct  continuing 
evaluations  of  potential  loss  of  shifts  of  employment  which  may 
result  from  the  administration  or  enforcement  of  the  provisions  of 
this  Act,  including,  where  appropriate,  investigating  threatened 
plant  closures  or  reductions  in  employment  allegedly  resulting 
from  such  administration  or  enforcement.  Any  employee  who  is 
discharged,  or  laid  off,  threatened  with  discharge  or  layoff,  or  oth- 
erwise discriminated  against  by  any  person  because  of  the  alleged 
results  of  such  administration  or  enforcement,  or  any  representa- 
tive of  such  employee,  may  request  the  [President]  Administrator 
to  conduct  a  full  investigation  of  the  matter  and,  at  the  request  of 
any  party,  shall  hold  public  hearings,  require  the  parties,  including 
the  employer  involved,  to  present  information  relating  to  the 
actual  or  potential  effect  of  such  administration  or  enforcement  on 
employment  and  any  alleged  discharge,  layoff,  or  other  discrimina- 
tion, and  the  detailed  reasons  or  justification  therefore.  Any  such 
hearing  shall  be  of  record  and  shall  be  subject  to  section  554  of  title 
5,  United  States  Code.  Upon  receiving  the  report  of  such  investiga- 
tion, the  [President]  Administrator  shall  make  findings  of  fact  as 
to  the  effect  of  such  administration  or  enforcement  on  employment 
and  on  the  alleged  discharge,  layoff,  or  discrimination  and  shall 
make  such  recommendations  as  he  deems  appropriate.  Such  report, 
findings,  and  recommendations  shall  be  available  to  the  public. 
Nothing  in  this  subsection  shall  be  construed  to  require  or  author- 
ize the  [President]  Administrator  or  any  State  to  modify  or  with- 
draw any  action,  standard,  limitation,  or  any  other  requirement  of 
this  Act. 

USES  OF  FUND 

Sec.  111.  (a)  In  General. — For  the  purposes  specified  in  this  sec- 
tion there  is  authorized  to  be  appropriated  from  the  Hazardous  Sub- 
stances Superfund  established  under  section  221  not  more  than 
$1,820,000,000  for  each  of  the  five  fiscal  years  beginning  after  Sep- 
tember 30,  1985,  and  ending  before  October  1,  1990  (plus  for  each 
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such  fiscal  year  an  amount  equal  to  so  much  of  the  aggregate 
amount  authorized  to  be  appropriated  under  this  subsection  as  has 
not  been  appropriated  before  the  beginning  of  the  fiscal  year  in- 
volved). The  [President]  Administrator  shall  use  the  money  in  the 
Fund  for  the  following  purposes: 

(1)  payment  of  governmental  response  costs  incurred  pursu- 
ant to  section  104  of  this  title,  including  costs  incurred  pursu- 
ant to  the  Intervention  on  the  High  Seas  Act; 

(2)  payment  of  any  claim  for  necessary  response  costs  in- 
curred by  any  other  person  as  a  result  of  carrying  out  the  na- 
tional contingency  plan  established  under  section  311(c)  of  the 
Clean  Water  Act  and  amended  by  section  105  of  this  title:  Pro- 
vided, however,  That  such  costs  must  be  approved  under  said 
plan  and  certified  by  the  responsible  Federal  official; 

(3)  payment  of  any  claim  authorized  by  subsection  (b)  of  this 
section  and  finally  decided  pursuant  to  section  112  of  this  title, 
including  those  costs  set  out  in  subsection  112(c)(3)  of  this  title; 
[and] 

(4)  payment  of  costs  specified  under  subsection  (c)  of  this  sec- 
tion [.];  and 

(5)  the  cost  of  grants  under  sections  123(e)  (relating  to  grants 
for  technical  assistance). 

The  [President]  Administrator  shall  not  pay  for  any  administrative 
costs  or  expenses  out  of  the  Fund  unless  such  costs  and  expenses 
are  reasonably  necessary  for  and  incidental  to  the  implementation 
of  this  title. 

(b)  Claims  asserted  and  compensable  but  unsatisfied  under  provi- 
sions of  section  311  of  the  Clean  Water  Act,  which  are  modified  by 
section  304  of  this  Act  may  be  asserted  against  the  Fund  under  this 
title;  and  other  claims  resulting  from  a  release  or  threat  of  release 
of  a  hazardous  substance  from  a  vessel  or  a  facility  may  be  asserted 
against  the  Fund  under  this  title  for  injury  to,  or  destruction  or 
loss  of,  natural  resources,  including  cost  for  damage  assessment: 
Provided,  however,  That  any  such  claim  may  be  asserted  only  by 
the  [President]  Administrator,  as  trustee,  for  natural  resources 
over  which  the  United  States  has  sovereign  rights,  or  natural  re- 
sources within  the  territory  or  the  fishery  conservation  zone  of  the 
United  States  to  the  extent  they  are  managed  or  protected  by  the 
United  States,  or  by  any  State  for  natural  resources  within  the 
boundary  of  that  State  belonging  to,  managed  by,  controlled  by,  or 
appertaining  to  the  State. 

(c)  Uses  of  the  Fund  under  subsection  (a)  of  this  section  include — 

(1)  the  costs  of  assessing  both  short-term  and  long-term 
injury  to,  destruction  of,  or  loss  of  any  natural  resources  re- 
sulting from  a  release  of  a  hazardous  substance; 

(2)  the  costs  of  Federal  or  State  efforts  in  the  restoration,  re- 
habilitation, or  replacement  or  acquiring  the  equivalent  of  any 
natural  resources  injured,  destroyed,  or  lost  as  a  result  of  a  re- 
lease of  a  hazardous  substance; 

(3)  subject  to  such  amounts  as  are  provided  in  appropriation 
Acts,  the  costs  of  a  program  to  identify,  investigate,  and  take 
enforcement  and  abatement  action  against  releases  of  hazard- 
ous substances; 
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(4)  the  costs  of  epidemiologic  [studies,  J  and  laboratory  stud- 
ies, health  assessments,  preparation  of  toxicologic  profiles,  de- 
velopment and  maintenance  of  a  registry  of  persons  exposed  to 
hazardous  substances  to  allow  long-term  health  effect  studies, 
and  diagnostic  services  not  otherwise  available  to  determine 
whether  persons  in  populations  exposed  to  hazardous  sub- 
stances in  connection  with  a  release  or  a  suspected  release  are 
suffering  from  long-latency  diseases; 

(5)  subject  to  such  amounts  as  are  provided  in  appropriation 
Acts,  the  costs  of  providing  equipment  and  similar  overhead, 
related  to  the  purposes  of  this  Act  and  section  311  of  the  Clean 
Water  Act,  and  needed  to  supplement  equipment  and  services 
available  through  contractors  or  other  non-Federal  entities, 
and  of  establishing  and  maintaining  damage  assessment  capa- 
bility, for  any  Federal  agency  involved  in  strike  forces,  emer- 
gency task  forces,  or  other  response  teams  under  the  national 
contingency  plan;  [and} 

(6)  subject  to  such  amounts  as  are  provided  in  appropriation 
Acts,  the  costs  of  a  program  to  protect  the  health  and  safety  of 
employees  involved  in  response  to  hazardous  substance  re- 
leases. Such  program  shall  be  developed  jointly  by  the  Environ- 
mental Protection  Agency,  the  Occupational  Safety  and  Health 
Administration,  and  the  National  Institute  for  Occupational 
Safety  and  Health  and  shall  include,  but  not  be  limited  to, 
measures  for  identifying  and  assessing  hazards  to  which  per- 
sons engaged  in  removal,  remedy,  or  other  response  to  hazard- 
ous substances  may  be  exposed,  methods  to  protect  workers 
from  such  hazards,  and  necessary  regulatory  and  enforcement 
measures  to  assure  adequate  protection  of  such  employees  [.J; 

(7)  costs  incurred  by  the  Administrator  in  evaluating  facili- 
ties pursuant  to  petitions  under  section  105(b); 

(8)  the  costs  of  appropriate  Federal  and  State  enforcement 
and  oversight  of  remedial  activities  at  National  Priorities  List 
sites  resulting  from  consent  orders  or  settlement  agreements, 
where  the  responsible  party  or  parties  have  been  determined  but 
where  inadequate  enforcement  and  oversight  assistance  has 
been  provided  by  such  responsible  party  or  parties; 

(9)  the  costs  of  carrying  out  the  research  and  training  program 
under  section  116(s),  to  the  extent  that  such  costs  do  not  exceed  the 
following  amounts: 

(A)  for  the  fiscal  year  1986,  $8,000,000; 

(B)  for  the  fiscal  year  1987,  $10,000,000; 

(C)  for  the  fiscal  year  1988,  $25,000,000; 

(D)  for  the  fiscal  year  1989,  $35,000,000;  and 

(E)  for  the  fiscal  year  1990,  $40,000,000; 

(10)  the  costs  of  carrying  out  the  research,  development,  and 
demonstration  program  for  alternative  and  innovative  technol- 
ogies under  section  117,  to  the  extent  that  such  costs  do  not 
exceed  $25,000,000  for  each  of  fiscal  years  1986,  1987,  1988, 
1989,  and  1990; 

(11)  the  costs  of  grants  under  section  118  (relating  to  grants 
for  university  hazardous  waste  research  centers),  to  the  extent 
that  such  costs  do  not  exceed  $10,000,000  for  each  of  fiscal  years 
1986,  1987,  1988,  1989,  and  1990; 
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(12)  reimbursements  to  local  governments  under  section  125, 
except  that,  during  the  five-fiscal  year  period  beginning  October 
1,  1985,  not  more  than  0.2  percent  of  the  total  amount  appropri- 
ated from  the  Fund  may  be  used  for  such  reimbursements;  and 

(13)  the  costs  of  worker  training  and  education  grants  under 
section  128(e),  to  the  extent  that  such  costs  do  not  exceed 
$10,000,000  for  each  of  fiscal  years  1986,  1987,  1988,  1989,  and 
1990. 

As  used  in  paragraph  (4)  the  term  "health  assessment"  shall  have 
the  meaning  provided  by  section  116(f)(7). 

(d)[(l)]  No  money  in  the  Fund  may  be  used  under  subsection 
(c)(1)  and  (2)  of  this  section,  nor  for  the  payment  of  any  claim  under 
subsection  (b)  of  this  section,  where  the  injury,  destruction,  or  loss 
of  natural  resources  and  the  release  of  a  hazardous  substance  from 
which  such  damages  resulted  have  occurred  wholly  before  the  en- 
actment of  this  Act. 

[(2)  No  money  in  the  Fund  may  be  used  for  the  payment  of  any 
claim  under  subsection  (b)  of  this  section  where  such  expenses  are 
associated  with  injury  or  loss  resulting  from  long-term  exposure  to 
ambient  concentrations  of  air  pollutants  from  multiple  or  diffuse 
sources.] 

(e)(1)  Claims  against  or  presented  to  the  Fund  pursuant  to  subsec- 
tion (a)(2)  shall  not  be  valid  or  paid  in  excess  of  the  total  money  in 
the  Fund  at  any  one  time.  Such  claims  become  valid  only  when  ad- 
ditional money  is  collected,  appropriated,  or  otherwise  added  to  the 
Fund.  Should  the  total  claims  outstanding  at  any  time  exceed  the 
current  balance  of  the  Fund,  the  [President]  Administrator  shall 
pay  such  claims,  to  the  extent  authorized  under  this  section,  in  full 
in  the  order  in  which  they  were  finally  determined. 

(2)  In  any  fiscal  year,  85  percent  of  the  money  credited  to  the 
Fund  under  title  II  of  this  Act  shall  be  available  only  (A)  for  the 
purposes  specified  in  paragraphs  (1),  (2),  and  (4)  of  subsection  (a)  of 
this  section,  and  (B)  for  the  repayment  of  advances  made  under  sec- 
tion 223(c). 

(3)  No  money  in  the  Fund  shall  be  available  for  remedial  action, 
other  than  actions  specified  in  subsection  (c)  of  this  section,  with 
respect  to  federally  owned  facilities. 

(4)  Paragraphs  (1)  and  (4)  of  subsection  (a)  of  this  section  shall  in 
the  aggregate  be  subject  to  such  amounts  as  are  provided  in  appro- 
priation Acts. 

(f)  The  [President]  Administrator  is  authorized  to  promulgate 
regulations  designating  one  or  more  Federal  officials  who  may  obli- 
gate money  in  the  Fund  in  accordance  with  this  section  or  portions 
thereof.  The  [President]  Administrator  is  also  authorized  to  dele- 
gate authority  to  obligate  money  in  the  Fund  or  to  settle  claims  to 
officials  of  a  State  operating  under  a  contract  or  cooperative  agree- 
ment with  the  Federal  Government  pursuant  to  section  104(d)  of 
this  title. 

(g)  The  [President]  Administrator  shall  provide  for  the  promul- 
gation of  rules  and  regulations  with  respect  to  the  notice  to  be  pro- 
vided to  potential  injured  parties  by  an  owner  and  operator  of  any 
vessel,  or  facility  from  which  a  hazardous  substance  has  been  re- 
leased. Such  rules  and  regulations  shall  consider  the  scope  and 
form  of  the  notice  which  would  be  appropriate  to  carry  out  the  pur- 
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poses  of  this  title.  Upon  promulgation  of  such  rules  and  regula- 
tions, the  owner  and  operator  of  any  vessel  or  facility  from  which  a 
hazardous  substance  has  been  released  shall  provide  notice  in  ac- 
cordance with  such  rules  and  regulations.  With  respect  to  releases 
from  public  vessels,  the  [President]  Administrator  shall  provide 
such  notification  as  is  appropriate  to  potential  injured  parties. 
Until  the  promulgation  of  such  rules  and  regulations,  the  owner 
and  operator  of  any  vessel  or  facility  from  which  a  hazardous  sub- 
stance has  been  released  shall  provide  reasonable  notice  to  poten- 
tial injured  parties  by  publication  in  local  newspapers  serving  the 
affected  area. 

(h)(1)  In  accordance  with  regulations  promulgated  under  section 
301(c)  of  this  Act,  damages  for  injury  to,  destruction  of,  or  loss  of 
natural  resources  resulting  from  a  release  of  a  hazardous  sub- 
stance, for  the  purposes  of  this  Act  and  section  311(f)  (4)  and  (5)  of 
the  Federal  Water  Pollution  Control  Act,  shall  be  assessed  by  Fed- 
eral officials  designated  by  the  [President]  Administrator  under 
the  national  contingency  plan  published  under  section  105  of  the 
Act,  and  such  officials  shall  act  for  the  [President]  Administrator 
as  trustee  under  this  section  and  section  311(f)(5)  of  the  Federal 
Water  Pollution  Control  Act. 

(2)  Any  determination  or  assessment  of  damages  for  injury  to,  de- 
struction of,  or  loss  of  natural  resources  for  the  purposes  of  this 
Act  and  section  311(f)  (4)  and  (5)  of  the  Federal  Water  Pollution 
Control  Act  shall  have  the  force  and  effect  of  a  rebuttable  pre- 
sumption on  behalf  of  any  claimant  (including  a  trustee  under  sec- 
tion 107  of  this  Act  or  a  Federal  agency)  in  any  judicial  or  adjudica- 
tory administrative  proceeding  under  this  Act  or  section  311  of  the 
Federal  Water  Pollution  Control  Act. 

(i)  Except  in  a  situation  requiring  action  to  avoid  an  irreversible 
loss  of  natural  resources  or  to  prevent  or  reduce  any  continuing 
danger  to  natural  resources  or  similar  need  for  emergency  action, 
funds  may  not  be  used  under  this  Act  for  the  restoration,  rehabili- 
tation, or  replacement  or  acquisition  of  the  equivalent  of  any  natu- 
ral resources  until  a  plan  for  the  use  of  such  funds  for  such  pur- 
poses has  been  developed  and  adopted  by  affected  Federal  agencies 
and  the  Governor  or  Governors  of  any  State  having  sustained 
damage  to  natural  resources  within  its  borders,  belonging  to,  man- 
aged by  or  appertaining  to  such  State,  after  adequate  public  notice 
and  opportunity  for  hearing  and  consideration  of  all  public  com- 
ment. 

[(j)  The  President  shall  use  the  money  in  the  Post-closure  Liabil- 
ity Fund  for  any  of  the  purposes  specified  in  subsection  (a)  of  this 
section  with  respect  to  a  hazardous  waste  disposal  facility  for 
which  liability  has  transferred  to  such  fund  under  section  107(k)  of 
this  Act,  and,  in  addition,  for  payment  of  any  claim  or  appropriate 
request  for  costs  of  response,  damages,  or  other  compensation  for 
injury  or  loss  under  section  107  of  this  Act  or  any  other  State  or 
Federal  law,  resulting  from  a  release  of  a  hazardous  substance 
from  such  a  facility. 

[(k)  The  Inspector  General  of  each  department  or  agency  to 
which  responsibility  to  obligate  money  in  the  Fund  is  delegated 
shall  provide  an  audit  review  team  to  audit  all  payments,  obliga- 
tions, reimbursements,  or  other  uses  of  the  Fund,  to  assure  that 
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the  Fund  is  being  properly  administered  and  that  claims  are  being 
appropriately  and  expeditiously  considered.  Each  such  Inspector 
General  shall  submit  to  the  Congress  an  interim  report  one  year 
after  the  establishment  of  the  Fund  and  a  final  report  two  years 
after  the  establishment  of  the  Fund.  Each  such  Inspector  General 
shall  thereafter  provide  such  auditing  of  the  Fund  as  is  appropri- 
ate. Each  Federal  agency  shall  cooperate  with  the  Inspector  Gener- 
al in  carrying  out  this  subsection.  J 

(k)  Inspector  General. — In  each  fiscal  year,  the  Inspector  Gener- 
al of  each  department,  agency,  or  instrumentality  of  the  United 
States  which  is  carrying  out  any  authority  of  this  Act  shall  under- 
take the  following: 

(1)  Audit. — The  conduct  of  an  annual  audit  of  all  payments, 
obligations,  reimbursements,  or  other  uses  of  the  Fund  in  the 
prior  fiscal  year,  to  assure  that  the  Fund  is  being  properly  ad- 
ministered and  that  claims  are  being  appropriately  and  expedi- 
tiously considered.  The  audit  shall  include  an  examination  of  a 
random  sample  of  agreements  with  States  carrying  out  response 
actions  under  this  title  and  an  examination  of  remedial  investi- 
gations and  feasibility  studies  prepared  for  remedial  actions. 

(2)  Status  report. — The  preparation  of  a  report  on  the  status 
of  all  remedial  and  enforcement  actions  undertaken  during  the 
prior  fiscal  year.  The  status  report  shall  include  a  comparison 
to  remedial  and  enforcement  actions  undertaken  in  prior  fiscal 
years. 

(3)  Estimate. — The  preparation  of  an  estimate  of  the  amount 
of  resources,  including  the  number  of  work  years  or  personnel, 
which  would  be  necessary  for  the  department,  agency,  or  instru- 
mentality to  complete  the  implementation  of  all  duties  vested  in 
the  department,  agency,  or  instrumentality  under  this  Act 

The  Inspector  General  shall  submit  to  the  Congress  an  annual 
report  regarding  the  audit  and  status  report  required  under  this 
subsection.  The  report  shall  contain  such  recommendations  as  the 
Inspector  General  deems  appropriate.  Each  Federal  agency  shall  co- 
operate with  the  Inspector  General  in  carrying  out  this  subsection. 
(1)  To  the  extent  that  the  provisions  of  this  Act  permit,  a  foreign 
claimant  may  assert  a  claim  to  the  same  extent  that  a  United 
States  claimant  may  assert  a  claim  if — 

(1)  the  release  of  a  hazardous  substance  occurred  (A)  in  the 
navigable  waters  or  (B)  in  or  on  the  territorial  sea  or  adjacent 
shoreline  of  a  foreign  country  of  which  the  claimant  is  a  resi- 
dent; 

(2)  the  claimant  is  not  otherwise  compensated  for  his  loss; 

(3)  the  hazardous  substance  was  released  from  a  facility  or 
from  a  vessel  located  adjacent  to  or  within  the  navigable 
waters  or  was  discharged  in  connection  with  activities  conduct- 
ed under  the  Outer  Continental  Shelf  Lands  Act,  as  amended 
(43  U.S.C.  1331  et  seq.)  or  the  Deepwater  Port  Act  of  1974,  as 
amended  (33  U.S.C.  1501  et  seq.);  and 

(4)  recovery  is  authorized  by  a  treaty  or  an  executive  agree- 
ment between  the  United  States  and  foreign  country  involved, 
or  if  the  Secretary  of  State,  in  consultation  with  the  Attorney 
General   and   other   appropriate   officials,   certifies   that   such 
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country  provides  a  comparable  remedy  for  United  States  claim- 
ants. 
(m)  Authorization  of  Appropriations  From  General  Fund.— 

(1)  In  general. — The  following  sums  are  authorized  to  be  ap- 
propriated, out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, to  the  Hazardous  Substances  Superfund: 

(A)  For  fiscal  year  1986,  $250,000,000. 

(B)  For  fiscal  year  1987,  $250,000,000. 

(C)  For  fiscal  year  1988,  $250,000,000. 

(D)  For  fiscal  year  1989,  $250,000,000. 

(E)  For  fiscal  year  1990,  $250,000,000. 

In  addition  there  is  authorized  to  be  appropriated  to  the  Haz- 
ardous Substances  Superfund  for  each  fiscal  year  an  amount 
equal  to  so  much  of  the  aggregate  amount  authorized  to  be  ap- 
propriated under  this  subsection  (and  paragraph  (2)  of  section 
221(b)  of  the  Hazardous  Substance  Response  Revenue  Act  of 
1980)  as  has  not  been  appropriated  before  the  beginning  of  such 
fiscal  year. 

(2)  Computation. — The  amount  authorized  to  be  appropri- 
ated under  paragraph  (1)  of  this  subsection  for  a  fiscal  year 
shall  be  available  only  to  the  extent  that  such  amount  exceeds 
the  amount  determined  by  the  Secretary  under  section 
221(b)(1)(B)  for  the  prior  fiscal  year. 

(n)  Agency  for  Toxic  Substances  and  Disease  Registry. — For 
fiscal  year  1986  and  each  fiscal  year  thereafter,  not  less  than 
$30,000,000  shall  be  directly  available  from  the  Fund  to  the  Agency 
for  Toxic  Substances  and  Disease  Registry  to  be  used  for  the  purpose 
of  carrying  out  activities  described  in  subsection  (c)(4)  and  section 
116.  Any  funds  so  made  available  which  are  not  obligated  by  the 
end  of  the  fiscal  year  in  which  made  available  shall  be  returned  to 
the  Fund. 

CLAIMS  PROCEDURE 

Sec.  112.  (a)  All  claims  which  may  be  asserted  against  the  Fund 
pursuant  to  section  111  of  this  title  shall  be  presented  in  the  first 
instance  to  the  owner,  operator,  or  guarantor  of  the  vessel  or  facili- 
ty from  which  a  hazardous  substance  has  been  released,  if  known 
to  the  claimant,  and  to  any  other  person  known  to  the  claimant 
who  may  be  liable  under  section  107  of  this  title.  In  any  case  where 
the  claim  has  not  been  satisfied  within  sixty  days  of  presentation 
in  accordance  with  this  subsection,  the  claimant  may  elect  to  com- 
mence an  action  in  court  against  such  owner,  operator,  guarantor, 
or  other  person  or  to  present  the  claim  to  the  Fund  for  payment. 

(b)(1)  The  [President]  Administrator  shall  prescribe  appropriate 
forms  and  procedures  tor  claims  filed  hereunder,  which  shall  in- 
clude a  provision  requiring  the  claimant  to  make  a  sworn  verifica- 
tion of  the  claim  to  the  best  of  his  knowledge.  Any  person  who 
knowingly  gives  or  causes  to  be  given  any  false  information  as  a 
part  of  any  such  claim  shall,  upon  conviction,  be  fined  [up  to 
$5,000  or  imprisoned  for  not  more  than  one  year,  or  both]  in  ac- 
cordance with  section  3623  (or  3571  if  applicable)  of  title  18  of  the 
United  States  Code  or  imprisoned  for  not  more  than  three  years,  or 
both. 
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(2)(A)  Upon  receipt  of  any  claim,  the  [President]  Administrator 
shall  as  soon  as  practicable  inform  any  known  affected  parties  of 
the  claim  and  shall  attempt  to  promote  and  arrange  a  settlement 
between  the  claimant  and  any  person  who  may  be  liable.  If  the 
claimant  and  alleged  liable  party  or  parties  can  agree  upon  a  set- 
tlement, it  shall  be  final  and  binding  upon  the  parties  thereto,  who 
will  be  deemed  to  have  waived  all  recourse  against  the  Fund. 

(B)  Where  a  liable  party  is  unknown  or  cannot  be  determined, 
the  claimant  and  the  [President]  Administrator  shall  attempt  to 
arrange  settlement  of  any  claim  against  the  Fund.  The  [Presi- 
dent] Administrator  is  authorized  to  award  and  make  payment  of 
such  a  settlement,  subject  to  such  proof  and  procedures  as  he  may 
promulgate  by  regulation. 

(C)  Except  as  provided  in  subparagraph  (D)  of  this  paragraph,  the 
[President]  Administrator  shall  use  the  facilities  and  services  of 
private  insurance  and  claims  adjusting  organizations  or  State  agen- 
cies in  implementing  this  subsection  and  may  contract  to  pay  com- 
pensation for  those  facilities  and  services.  Any  contract  made 
under  the  provisions  of  this  paragraph  may  be  made  without 
regard  to  the  provisions  of  section  3709  of  the  Revised  Statutes,  as 
amended  (41  U.S.C.  5),  upon  a  showing  by  the  [President]  Admin- 
istrator that  advertising  is  not  reasonably  practicable.  When  the 
services  of  a  State  agency  are  used  hereunder,  no  payment  may  be 
made  on  a  claim  asserted  on  behalf  of  that  State  or  any  of  its  agen- 
cies or  subdivisions  unless  the  payment  has  been  approved  by  the 
[President]  Administrator. 

(D)  To  the  extent  necessitated  by  extraordinary  circumstances, 
where  the  services  of  such  private  organizations  or  State  agencies 
are  inadequate,  the  [President]  Administrator  may  use  Federal 
personnel  to  implement  this  subsection. 

(3)  If  no  settlement  is  reached  within  forty-five  days  of  filing  of  a 
claim  through  negotiation  pursuant  to  this  section,  the  [Presi- 
dent] Administrator  may,  if  he  is  satisfied  that  the  information  de- 
veloped during  the  processing  of  the  claim  warrants  it,  make  and 
pay  an  award  of  the  claim.  If  the  claimant  is  dissatisfied  with  the 
award,  he  may  appeal  it  in  the  manner  provided  for  in  subpara- 
graph (G)  of  paragraph  (4)  of  this  subsection.  If  the  [President] 
Administrator  declines  to  make  an  award,  he  shall  submit  the 
claim  for  decision  to  a  member  of  the  Board  of  Arbitrators  estab- 
lished pursuant  to  paragraph  (4). 

(4)(A)  Within  ninety  days  of  the  enactment  of  this  Act,  the 
[President]  Administrator  shall  establish  a  Board  of  Arbitrators 
to  implement  this  subsection.  The  Board  shall  consist  of  as  many 
members  as  the  [President]  Administrator  may  determine  will  be 
necessary  to  implement  this  subsection  expeditiously,  and  he  may 
increase  or  decrease  the  size  of  the  Board  at  any  time  in  his  discre- 
tion in  order  to  enable  it  to  respond  to  the  demands  of  such  imple- 
mentation. Each  member  of  the  Board  shall  be  selected  through 
utilization  of  the  procedures  of  the  American  Arbitration  Associa- 
tion: Provided,  however,  That  no  regular  employee  of  the  [Presi- 
dent] Administrator  or  any  of  the  Federal  departments,  adminis- 
trations, or  agencies  to  whom  he  delegated  responsibilities  under 
this  Act  shall  act  as  a  member  of  the  Board. 
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(B)  Hearings  conducted  hereunder  shall  be  public  and  shall  be 
held  in  such  place  as  may  be  agreed  upon  by  the  parties  thereto, 
or,  in  the  absence  of  such  agreement,  in  such  place  as  the  [Presi- 
dent] Administrator  determines,  in  his  discretion,  will  be  most 
convenient  for  the  parties  thereto. 

(C)  Hearings  before  a  member  of  the  Board  shall  be  informal, 
and  the  rules  of  evidence  prevailing  in  judicial  proceedings  need 
not  be  required.  Each  member  of  the  Board  shall  have  the  power  to 
administer  oaths  and  to  subpena  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  records,  and  other  evidence 
relative  or  pertinent  to  the  issues  presented  to  him  for  decision. 
Testimony  may  be  taken  by  interrogatory  or  deposition.  Each 
person  appearing  before  a  member  of  the  Board  shall  have  the 
right  to  counsel.  Subpenas  shall  be  issued  and  enforced  in  accord- 
ance with  procedures  in  subsection  (d)  of  section  555  of  title  5, 
United  States  Code,  and  rules  promulgated  by  the  [President  J  Ad- 
ministrator. If  a  person  fails  or  refuses  to  obey  a  subpena,  the 
[President]  Administrator  may  invoke  the  aid  of  the  district  court 
of  the  United  States  where  the  person  is  found,  resides,  or  trans- 
acts business  in  requiring  the  attendance  and  testimony  of  the 
person  and  the  production  by  him  of  books,  papers,  documents,  or 
any  tangible  things. 

(D)  In  any  proceeding  before  a  member  of  the  Board,  the  claim- 
ant shall  bear  the  burden  of  proving  his  claim.  Should  a  member  of 
the  Board  determine  that  further  investigations,  monitoring,  sur- 
veys, testing,  or  other  information  gathering  would  be  useful  and 
necessary  in  deciding  the  claim,  he  may  request  the  [President] 
Administrator  in  writing  to  undertake  such  activities  pursuant  to 
section  104(b)  of  this  title.  The  [President]  Administrator  shall 
dispose  of  such  a  request  in  his  sole  discretion,  taking  into  account 
various  competing  demands  and  the  availability  of  the  technical 
and  financial  capacity  to  conduct  such  studies,  monitoring,  and  in- 
vestigations. Should  the  [President]  Administrator  decide  to  un- 
dertake the  requested  actions,  all  time  requirements  for  the  proc- 
essing and  deciding  of  claims  hereunder  shall  be  suspended  until 
the  [President]  Administrator  reports  the  results  thereof  to  the 
member  of  the  Board. 

(E)  All  costs  and  expenses  approved  by  the  [President]  Admin- 
istrator attributable  to  the  employment  of  any  member  of  the 
Board  shall  be  payable  from  the  Fund,  including  fees  and  mileage 
expenses  for  witnesses  summoned  by  such  members  on  the  same 
basis  and  to  the  same  extent  as  if  such  witnesses  were  summoned 
before  a  district  court  of  the  United  States. 

(F)  All  decisions  rendered  by  members  of  the  Board  shall  be  in 
writing,  with  notification  to  all  appropriate  parties,  and  shall  be 
rendered  within  ninety  days  of  submission  of  a  claim  to  a  member, 
unless  all  the  parties  to  the  claim  agree  in  writing  to  an  extension 
or  unless  the  [President]  Administrator  extends  the  time  limit 
pursuant  to  subparagraph  (I)  of  this  subsection. 

(G)  All  decisions  rendered  by  members  of  the  Board  shall  be 
final,  and  any  party  to  the  proceeding  may  appeal  such  a  decision 
within  thirty  days  of  notification  of  the  award  or  decision.  Any 
such  appeal  shall  be  made  to  the  Federal  district  court  for  the  dis- 
trict where  the  arbitral  hearing  took  place.  In  any  such  appeal,  the 
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award  or  decision  of  the  member  of  the  Board  shall  be  considered 
binding  and  conclusive,  and  shall  not  be  overturned  except  for  arbi- 
trary or  capricious  abuse  of  the  member's  discretion:  Provided, 
however,  That  no  such  award  or  decision  shall  be  admissible  as  evi- 
dence of  any  issue  of  fact  or  law  in  any  proceeding  brought  under 
any  other  provision  of  this  Act  or  under  any  other  provision  of  law. 
Nor  shall  any  prearbitral  settlement  reached  pursuant  to  subsec- 
tion (b)(2)(A)  of  this  section  be  admissible  as  evidence  in  any  such 
proceeding. 

(H)  Within  twenty  days  of  the  expiration  of  the  appeal  period  for 
any  arbitral  award  or  decision,  or  within  twenty  days  of  the  final 
judicial  determination  of  any  appeal  taken  pursuant  to  this  subsec- 
tion, the  [President]  Administrator  shall  pay  any  such  award 
from  the  Fund.  The  [President]  Administrator  shall  determine 
the  method,  terms,  and  time  of  payment. 

(1)  If  at  any  time  the  [President]  Administrator  determines 
that,  because  of  a  large  number  of  claims  arising  from  any  incident 
or  set  of  incidents,  it  is  in  the  best  interests  of  the  parties  con- 
cerned, he  may  extend  the  time  for  prearbitral  negotiation  or  for 
rendering  an  arbitral  decision  pursuant  to  this  subsection  by  a 
period  not  to  exceed  sixty  days.  He  may  also  group  such  claims  for 
submission  to  a  member  of  the  Board  of  Arbitrators. 

(c)(1)  Payment  of  any  claim  by  the  Fund  under  this  section  shall 
be  subject  to  the  United  States  Government  acquiring  by  subroga- 
tion the  rights  of  the  claimant  to  recover  those  costs  of  removal  or 
damages  for  which  it  has  compensated  the  claimant  from  the 
person  responsible  or  liable  for  such  release. 

(2)  Any  person,  including  the  Fund,  who  pays  compensation  pur- 
suant to  this  Act  to  any  claimant  for  damages  or  costs  resulting 
from  a  release  of  a  hazardous  substance  shall  be  subrogated  to  all 
rights,  claims,  and  causes  of  action  for  such  damages  and  costs  of 
removal  that  the  claimant  has  under  this  Act  or  any  other  law. 

(3)  Upon  request  of  the  [President]  Administrator,  the  Attorney 
General  shall  commence  an  action  on  behalf  of  the  Fund  to  recover 
any  compensation  paid  by  the  Fund  to  any  claimant  pursuant  to 
this  title,  and,  without  regard  to  any  limitation  of  liability,  all  in- 
terest, administrative  and  adjudicative  costs,  and  attorney's  fees  in- 
curred by  the  Fund  by  reason  of  the  claim.  Such  an  action  may  be 
commenced  against  any  owner,  operator,  or  guarantor,  or  against 
any  other  person  who  is  liable,  pursuant  to  any  law,  to  the  compen- 
sated claimant  or  to  the  Fund,  for  the  damages  or  costs  for  which 
compensation  was  paid. 

[(d)  No  claim  may  be  presented,  nor  may  an  action  be  com- 
menced for  damages  under  this  title,  unless  that  claim  is  presented 
or  action  commenced  within  three  years  from  the  date  of  the  dis- 
covery of  the  loss  or  the  date  of  enactment  of  this  Act,  whichever  is 
later:  Provided,  however,  That  the  time  limitations  contained 
herein  shall  not  begin  to  run  against  a  minor  until  he  reaches 
eighteen  years  of  age  or  a  legal  representative  is  duly  appointed  for 
him,  nor  against  an  incompetent  person  until  his  incompetency 
ends  or  a  legal  representative  is  duly  appointed  for  him.] 

(d)  Statute  of  Limitations. — 

(1)  Claims  for  recovery  of  costs. — No  claim  may  be- pre- 
sented under  this  section  for  recovery  of  the  costs  referred  to  in 
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section  107(a)  after  the  date  six  years  after  the  date  of  comple- 
tion of  all  response  action. 

(2)  Minors  and  incompetents. — The  time  limitations  con- 
tained herein  shall  not  begin  to  run — 

(A)  against  a  minor  until  the  earlier  of  the  date  when  he 
reaches  eighteen  years  of  age  or  the  date  on  which  a  legal 
representative  is  duly  appointed  for  him,  or 

(B)  against  an  incompetent  person  until  the  earlier  of  the 
date  on  which  his  incompetency  ends  or  the  date  on  which 
a  legal  representative  is  duly  appointed  for  him. 

(e)  Regardless  of  any  State  statutory  or  common  law  to  the  con- 
trary, no  person  who  asserts  a  claim  against  the  Fund  pursuant  to 
this  title  shall  be  deemed  or  held  to  have  waived  any  other  claim 
not  covered  or  assertable  against  the  Fund  under  this  title  arising 
from  the  same  incident,  transaction,  or  set  of  circumstances,  nor  to 
have  split  a  cause  of  action.  Further,  no  person  asserting  a  claim 
against  the  Fund  pursuant  to  this  title  shall  as  a  result  of  any  de- 
termination of  a  question  of  fact  or  law  made  in  connection  with 
that  claim  be  deemed  or  held  to  be  collaterally  estopped  from  rais- 
ing such  question  in  connection  with  any  other  claim  not  covered 
or  assertable  against  the  Fund  under  this  title  arising  from  the 
same  incident,  transaction,  or  set  of  circumstances. 

LITIGATION,  JURISDICTION  AND  VENUE 

Sec.  113.  (a)  Review  of  any  regulation  promulgated  under  this 
Act  may  be  had  upon  application  by  any  interested  person  only  in 
the  Circuit  Court  of  Appeals  of  the  United  States  for  the  District  of 
Columbia.  Any  such  application  shall  be  made  within  ninety  days 
from  the  date  of  promulgation  of  such  regulations.  Any  matter 
with  respect  to  which  review  could  have  been  obtained  under  this 
subsection  shall  not  be  subject  to  judicial  review  in  any  civil  or 
criminal  proceeding  for  enforcement  or  to  obtain  damages  or  recov- 
ery of  response  costs. 

(b)  Except  as  provided  in  [subsection  (a)]  subsection  (a)  and  (i)  of 
this  section,  the  United  States  district  courts  shall  have  exclusive 
original  jurisdiction  over  all  controversies  arising  under  this  Act, 
without  regard  to  the  citizenship  of  the  parties  or  the  amount  in 
controversy.  Venue  shall  lie  in  any  district  in  which  the  release  or 
damages  occurred,  or  in  which  the  defendant  resides,  may  be 
found,  or  has  his  principal  office.  For  the  purposes  of  this  section, 
the  Fund  shall  reside  in  the  District  of  Columbia. 

(c)  The  provisions  of  subsections  (a)  and  (b)  of  this  section  shall 
not  apply  to  any  controversy  or  other  matter  resulting  from  the  as- 
sessment of  collection  of  any  tax,  as  provided  by  title  II  of  this  Act, 
or  to  the  review  of  any  regulation  promulgated  under  the  Internal 
Revenue  Code  of  1954. 

(d)  No  provision  of  this  Act  shall  be  deemed  or  held  to  moot  any 
:  litigation  concerning  any  release  of  any  hazardous  substance,  or 
'   any  damages  associated  therewith,  commenced  prior  to  enactment 

of  this  Act. 

(e)  Nationwide  Service. — In  any  action  by  the  United  States 
\   under  section  106  or  107,  process  may  be  served  in  any  district  where 
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the  defendant  is  found,  resides,  transacts  business,  or  has  appointed 
an  agent  for  the  service  of  process. 

(f)  Contribution. — 

(1)  Contribution. — Except  as  provided  in  paragraph  (2),  any 
defendant  alleged  or  held  to  be  liable  in  an  action  under  sec- 
tion 106  or  section  107  may  bring  an  action  for  contribution  or 
indemnity  against  any  other  person  liable  or  potentially  liable. 
In  any  such  action  in  a  court  of  the  United  States  the  Federal 
Rules  of  Civil  Procedure  shall  apply.  Except  as  provided  in 
paragraph  (2)  of  this  subsection,  this  subsection  shall  not 
impair  any  right  of  contribution  or  indemnity  under  existing 
law. 

(2)  Settlement. — When  a  party  has  resolved  its  liability  to 
the  United  States  or  a  State  in  a  judicially  approved  good-faith 
settlement  under  section  122,  such  person  shall  not  be  liable  for 
claims  for  contribution  or  indemnity  regarding  matters  ad- 
dressed in  the  settlement.  Such  settlement  does  not  discharge 
any  of  the  other  parties  unless  its  terms  so  provide,  but  it  re- 
duces the  claim  against  the  others  to  the  extent  of  any  amount 
stipulated  by  the  settlement. 

(3)  Persons  not  parties  to  settlement. — Nothing  in  this 
subsection  shall  affect  or  modify  in  any  way  the  rights  of— 

(A)  the  United  States, 

(B)  a  State,  or 

(C)  any  person   that   has   resolved   its   liability   to   the 
United  States  or  a  State  in  a  good-faith  settlement, 

to  seek  contribution  or  indemnification  against  any  persons  who 
are  not  party  to  a  settlement  referred  to  in  paragraph  (2). 

(4)  Contribution  action.— Any  contribution  action  brought 
under  this  subsection  shall  be  governed  by  Federal  law.  In  any 
such  action,  the  rights  of  a  person  referred  to  in  paragraph 
(3)(C)  shall  be  subordinated  to  the  rights  of  the  United  States 
and  any  State;  except  that  the  Administrator  may  waive  such 
subordination  if  the  Administrator  determines  that  such  waiver 
will  expedite  a  settlement  under  this  section  and  the  cleanup 
covered  by  such  settlement. 

(g)  Statute  of  Limitations. — 

(1)  Actions  for  natural  resource  damages. — Except  as 
provided  in  paragraph  (3),  no  action  may  be  commenced  for 
damages  (as  defined  in  section  101(6))  under  this  Act,  unless 
that  action  is  commenced  within  three  years  after  the  later  of 
the  following: 

(A)  The  date  of  the  discovery  of  the  loss. 

(B)  The  date  on  which  regulations  are  promulgated  under 
section  301(c). 

(2)  Actions  for  recovery  of  costs. — No  action  may  be  com- 
menced under  section  107  for  recovery  of  the  costs  referred  to  in 
section  107(a)  after  the  date  six  years  after  the  date  of  comple- 
tion of  the  response  action.  Except  as  provided  in  the  preceding 
sentence,  an  action  may  be  commenced  under  section  107  for  re- 
covery of  costs  at  any  time  after  such  costs  have  been  incurred. 

(3)  Contribution. — No  action  for  contribution  for  any  re- 
sponse costs  or  damages  may  be  commenced  more  than  three 
years  after — 
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(A)  the  date  of  judgment  in  any  action  under  this  Act  for 
recovery  of  such  costs  or  damages,  or 

(B)  the  date  of  entry  of  a  judicially  approved  settlement 
with  respect  to  such  costs  or  damages. 

(4)  Subrogation. — No  action  based  on  rights  subrogated  pur- 
suant to  this  section  by  reason  of  payment  of  a  claim  may  be 
commenced  under  this  title  more  than  three  years  after  the  date 
of  payment  of  such  claim. 

(5)  Minors  and  incompetents. — The  time  limitations  con- 
tained herein  shall  not  begin  to  run — 

(A)  against  a  minor  until  the  earlier  of  the  date  when  he 
reaches  eighteen  years  of  age  or  the  date  on  which  a  legal 
representative  is  duly  appointed  for  him,  or 

(B)  against  an  incompetent  person  until  the  earlier  of  the 
date  on  which  his  incompetency  ends  or  the  date  on  which 
a  legal  representative  is  duly  appointed  for  him. 

(h)  Timing  of  Review. — No  court  shall  have  jurisdiction  to 
review  any  challenges  to  removal  or  remedial  action  selected  under 
section  104  or  any  order  issued  under  section  104(b)  or  to  review  any 
order  issued  under  section  106(a)  in  any  action,  other  than  one  of 
the  following: 

(1)  An  action  under  section  107  to  recover  response  costs  or 
damages  or  for  contribution  or  indemnification. 

(2)  An  action  to  enforce  an  order  issued  under  section  104(b) 
or  106(a)  or  to  recover  a  penalty  for  violation  of  such  order. 

(3)  An  action  for  reimbursement  under  section  106(b)(2). 

(4)  An  action  under  section  810  of  this  Act  alleging  that  the 
removal  or  remedial  action  taken  under  section  104  or  secured 
under  section  106  was  in  violation  of  any  requirement  of  this 
Act.  Such  an  action  may  not  be  brought  with  regard  to  an  ongo- 
ing removal  where  a  remedial  action  is  to  be  undertaken  at  the 
site. 

(5)  An  action  under  section  106  for  injunctive  relief  or  a 
motion  to  review  the  Administrator's  selection  of  the  remedy 
under  a  consent  decree  which  has  been  entered  under  section 

106  and  in  which  a  potentially  responsible  person  has  made  a 
commitment  to  assist  or  finance  a  remedial  investigation  and 
feasibility  study  and  to  implement  the  remedial  action  decision 
of  the  Administrator  following  review. 

(i)  Administrative  Record. — 

(1)  Limitation. — In  any  judicial  action  under  section  106  or 
107,  judicial  review  of  any  issues  concerning  the  adequacy  of 
any  response  action  taken  or  ordered  by  the  Administrator  shall 
be  limited  to  the  administrative  record.  The  objections  which 
may  be  raised  in  any  such  judicial  action  under  section  106  or 

107  must  be  based  upon  the  comments  received  and  the  evidence 
contained  in  the  record. 

(2)  Standard. — In  considering  such  objections,  the  court 
shall  uphold  the  Administrators  decision  in  selecting  the  re- 
sponse action  unless  the  objecting  party  can  demonstrate,  on  the 
administrative  record,  that  the  decision  was  arbitrary  and  ca- 
pricious or  otherwise  not  in  accordance  with  law. 

(3)  Remedy. — If  the  court  finds  that  the  selection  of  the  re- 
sponse action  was  arbitrary  and  capricious  or  otherwise  not  in 
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accordance  with  law,  the  court  shall  award  only  the  response 
costs  or  damages  or  other  relief  being  sought  to  the  extent  that 
such  relief  is  not  inconsistent  with  the  national  contingency 
plan. 

(4)  Procedural  errors. — In   reviewing  alleged  procedural 
errors,   the  court  may  disallow  costs  or  damages  only  if  the 
errors  were  so  serious  and  related  to  matters  of  such  central  rel- 
evance to  the  action  that  the  action  would  have  been  signifi- 
cantly changed  had  such  errors  not  been  made, 
(j)  Participation  Procedures. — The  Administrator  shall  issue 
regulations  in  accordance  with  chapter  5  of  title  5  of  the  United 
States  Code  establishing  procedures  for  the  appropriate  participa- 
tion of  interested  persons  in  the  development  of  the  administrative 
record  on  which  judicial  review  of  response  actions  will  be  based. 
For  remedial  actions,  such  regulations  shall  include  procedures  for 
providing  each  of  the  following,  before  adoption  of  any  plan  for  re- 
medial action  to  be  undertaken  by  the  United  States  or  a  State  or 
any  other  person  under  section  104  or  section  106  of  this  Act: 

(1)  Notice  to  potentially  affected  persons  and  the  public, 
which  shall  be  accompanied  by  a  brief  analysis  of  the  plan  and 
alternative  plans  that  were  considered. 

(2)  A  reasonable  opportunity  to  comment  and  provide  infor- 
mation regarding  the  plan. 

(3)  An  opportunity  for  a  public  meeting  in  the  affected  area. 

(4)  A  response  to  each  of  the  significant  comments,  criticisms, 
and  new  data  submitted  in  written  or  oral  presentations  under 
such  procedures. 

(5)  Agency  support  for  the  basis  and  purpose  of  the  selected 
action. 

The  administrative  record  shall  include  the  items  developed  and  re- 
ceived pursuant  to  the  procedures  established  under  this  subsection. 

RELATIONSHIP  TO  OTHER  LAW 

Sec.  114.  (a)  Nothing  in  this  Act  shall  be  construed  or  interpreted 
as  preempting  any  State  from  imposing  any  additional  liability  or 
requirements  with  respect  to  the  release  of  hazardous  substances 
within  such  State. 

(b)  Any  person  who  receives  compensation  for  removal  costs  or 
damages  or  claims  pursuant  to  this  Act  shall  be  precluded  from  re- 
covering compensation  for  the  same  removal  costs  or  damages  or 
claims  pursuant  to  any  other  State  or  Federal  law.  Any  person  who 
receives  compensation  for  removal  costs  or  damages  or  claims  pur- 
suant to  any  other  Federal  or  State  law  shall  be  precluded  from 
receiving  compensation  for  the  same  removal  costs  or  damages  or 
claims  as  provided  in  this  Act. 

[(c)  Except  as  provided  in  this  Act,  no  person  may  be  required  to 
contribute  to  any  fund,  the  purpose  of  which  is  to  pay  compensa- 
tion for  claims  for  any  costs  of  response  or  damages  or  claims 
which  may  be  compensated  under  this  title.  Nothing  in  this  section 
shall  preclude  any  State  from  using  general  revenues  for  such  a 
fund,  or  from  imposing  a  tax  or  fee  upon  any  person  or  upon  any 
substance  in  order  to  finance  the  purchase  or  prepositioning  of  haz- 
ardous substance  response  equipment  or  other  preparations  for  the 
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response  to  a  release  of  hazardous  substances  which  affects  such 
State.] 

(c)  State  Funds. — Notwithstanding  any  provision  of  this  or  any 
other  law,  a  State  may  require  any  person  to  contribute  to  any  fund 
the  purpose  of  which  is  to  pay  for  any  costs  of  response  or  damages. 

(d)  Except  as  provided  in  this  title,  no  owner  or  operator  of  a 
vessel  or  facility  who  establishes  and  maintains  evidence  of  finan- 
cial responsibility  in  accordance  with  this  title  shall  be  required 
under  any  State  or  local  law,  rule,  or  regulation  to  establish  or 
maintain  any  other  evidence  of  financial  responsibility  in  connec- 
tion with  liability  for  the  release  of  a  hazardous  substance  from 
such  vessel  or  facility.  Evidence  of  compliance  with  the  financial 
responsibility  requirements  of  this  title  shall  be  accepted  by  a  State 
in  lieu  of  any  other  requirement  of  financial  responsibility  imposed 
by  such  State  in  connection  with  liability  for  the  release  of  a  haz- 
ardous substance  from  such  vessel  or  facility. 

[authority  to  delegate,  issue  regulations 

[Sec.  115.  The  President  is  authorized  to  delegate  and  assign 
any  duties  or  powers  imposed  upon  or  assigned  to  him  and  to  pro- 
mulgate any  regulations  necessary  to  carry  out  the  provisions  of 
this  title.] 

SEC.  115.  AUTHORITY  TO  DELEGATE  FUNCTIONS  AND  ISSUE  REGULATIONS. 

(a)  Delegation  of  Functions. — 

(1)  The  president. — The  President  is  authorized  to  delegate 
and  assign  any  duties  or  powers  imposed  upon  or  assigned  to 
him  necessary  to  carry  out  the  provisions  of  this  title. 

(2)  The  administrator. — The  Administrator  is  authorized  to 
delegate  and  assign  to  officers  and  employees  of  the  Environ- 
mental Protection  Agency  any  duties  or  powers  imposed  upon  or 
assigned  to  him  necessary  to  carry  out  the  provisions  of  this 
title. 

(h)  Regulations. — The  Administrator  is  authorized  to  issue  any 
regulations  necessary  to  carry  out  the  provisions  of  this  title. 

SEC.  116.  AGENCY  FOR  TOXIC  SUBSTANCES  AND  DISEASE  REGISTRY. 

(a)  Establishment. — There  is  hereby  established  within  the 
Public  Health  Service  an  agency,  headed  by  an  administrator,  to  be 
known  as  the  Agency  for  Toxic  Substances  and  Disease  Registry 
(hereinafter  in  this  Act  referred  to  as  UATSDR,}).  The  Administrator 
of  ATSDR  shall  report  to  the  Secretary  of  the  Department  of  Health 
and  Human  Services. 

(b)  Duties.— The  Administrator  of  ATSDR  shall  effectuate  and 
implement  the  health-related  authorities  of  this  Act  with  the  coop- 
eration of— 

(1)  the  Administrator, 

(2)  the  Commissioner  of  the  Food  and  Drug  Administration, 

(3)  the  Directors  of  the  National  Institutes  of  Health,  the  Na- 
tional Institute  of  Environmental  Health  Sciences,  the  National 
Institute  of  Occupational  Safety  and  Health,  and  the  Center  for 
Disease  Control, 

(4)  the  Administrator  of  the  Occupational  Safety  and  Health 
Administration, 
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(5)  the  Administrator  of  the  Social  Security  Administration, 
and 

(6)  appropriate  State  and  local  health  officials. 

(c)  List  of  Restricted  Areas. — In  cooperation  with  the  States 
and  other  agencies  of  the  Federal  Government,  the  Administrator  of 
ATSDR  shall  establish  and  maintain  a  complete  listing  of  areas 
closed  to  the  public  or  otherwise  restricted  in  use  because  of  con- 
tamination by  hazardous  substances. 

(d)  List  of  Substances. — 

(1)  Initial  too. — Within  six  months  after  the  date  of  the  en- 
actment of  this  section,  the  Administrator  of  ATSDR,  in  consul- 
tation with  the  Administrator,  shall  prepare  a  list,  in  order  of 
priority,  of  at  least  100  hazardous  substances  which  are  most 
commonly  found  at  facilities  on  the  National  Priorities  List 
and  which  are  posing  the  most  significant  potential  threat  to 
human  health  due  to  their  known  or  suspected  toxicity  to 
humans  and  the  potential  for  human  exposure  to  such  sub- 
stances at  facilities  on  the  National  Priorities  List  or  at  facili- 
ties to  which  a  response  to  a  release  or  a  threatened  release 
under  section  104  is  under  consideration. 

(2)  Revision. — Within  24  months  after  the  date  of  the  enact- 
ment of  this  section,  the  Administrator  of  ATSDR,  in  consulta- 
tion with  the  Administrator,  shall  revise  the  list  prepared 
under  paragraph  (1).  Such  revision  shall  include,  in  order  of 
priority,  the  addition  of  100  or  more  such  hazardous  substances. 
In  each  of  the  three  consecutive  12-month  periods  that  follow, 
the  Administrator  of  ATSDR  shall  revise,  in  the  same  manner 
as  provided  in  the  two  preceding  sentences,  such  list  to  include 
not  fewer  than  25  additional  hazardous  substances.  The  Ad- 
ministrator of  ATSDR,  in  consultation  with  the  Administrator, 
shall  not  less  often  than  once  every  year  thereafter  revise  such 
list  to  include  additional  hazardous  substances  in  accordance 
with  the  criteria  in  paragraph  (1). 

(e)  Information  on  Health  Effects. — 

(1)  Literature,  studies,  etc. — The  Administrator  of  ATSDR 
shall  establish  and  maintain  an  inventory  of  research  litera- 
ture, reports,  and  studies  on  the  health  effects  of  each  hazard- 
ous substance  listed  pursuant  to  subsection  (d). 

(2)  Toxicological  profiles. — Based  on  all  available  infor- 
mation, including  information  maintained  under  paragraph  (1) 
and  data  developed  and  collected  on  the  health  effects  of  haz- 
ardous substances  under  this  paragraph,  the  Administrator  of 
ATSDR  shall  prepare  toxicological  profiles  of  each  of  the  sub- 
stances listed  pursuant  to  subsection  (d).  The  toxicological  pro- 
files shall  be  prepared  in  accordance  with  guidelines  developed 
by  the  Administrator  of  ATSDR,  in  consultation  with  the  Ad- 
ministrator. Such  profiles  shall  include,  but  not  be  limited  to — 

(A)  an  examination,  summary,  and  interpretation  of 
available  toxicological  information  and  epidemiologic  eval- 
uations on  a  hazardous  substance  in  order  to  ascertain  the 
levels  of  significant  human  exposure  for  the  substance  and 
the  associated  acute,  subacute,  and  chronic  health  effects; 

(B)  a  determination  of  whether  adequate  information  on 
the  health  effects  of  each  substance  is  available  or  in  the 
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process  of  deueloprrient  to  determine  levels  of  exposure 
which  present  a  significant  risk  to  human  health  of  acute, 
subacute,  and  chronic  health  effects;  and 

(C)  where,  appropriate,  toxicological  testing  directed 
toward  determining  the  maximum  exposure  level  of  a  haz- 
ardous substance  that  is  safe  for  humans. 
The  profiles  required  to  be  prepared  under  this  paragraph  for 
those  hazardous  substances  listed  under  paragraph  (1)  of  sub- 
section (d)  shall  be  completed,  at  a  rate  of  25  per  year,  within 
four  years  after  the  date  of  the  enactment  of  this  section.  A  pro- 
file required  on  a  substance  listed  pursuant  to  paragraph  (2)  of 
subsection  (d)  shall  be  completed  within  three  years  after  addi- 
tion to  the  list.  The  profiles  prepared  under  this  paragraph 
shall  be  of  those  substances  highest  on  the  list  of  priorities 
under  subsection  (d)  for  which  profiles  have  not  previously  been 
prepared.  Profiles  required  under  this  paragraph  shall  be  re- 
vised and  republished  as  necessary,  but  no  less  often  than  once 
every  three  years.  Such  profiles  shall  be  provided  to  the  States 
and  made  available  to  other  interested  parties. 

(3)  Health  effects  research. — For  any  hazardous  substance 
for  which  adequate  information  is  not  available  (or  for  which 
such  information  is  under  development  as  determined  under 
paragraph  (2)(B)),  the  Administrator  ofATSDR  shall  assure  the 
initiation  of  a  program  of  research  designed  to  determine  the 
health  effects  of  such  hazardous  substance.  Where  feasible,  such 
program  shall  seek  to  develop  methods  to  determine  the  health 
effects  of  such  hazardous  substance  in  combination  with  other 
hazardous  substances  with  which  it  is  commonly  found.  Before 
assuring  the  initiation  of  such  program,  the  Administrator  of 
ATSDR  shall  consider  recommendations  of  the  Interagency 
Testing  Committee  established  under  section  4(e)  of  the  Toxic 
Substances  Control  Act  on  the  types  of  research  that  should  be 
done  and  on  who  should  do  the  research. 

(4)  Coordination. — In  the  development  and  implementation 
of  any  research  program  under  this  subsection,  the  Administra- 
tor of  ATSDR  and  the  Administrator  shall  coordinate  such  re- 
search program  implemented  under  this  subsection  with  pro- 
grams of  toxicological  testing  established  under  the  Toxic  Sub- 
stances Control  Act  and  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  The  purpose  of  such  coordination  shall  be  to 
avoid  duplication  of  effort  and  to  assure  that  the  hazardous 
substances  listed  pursuant  to  this  subsection  are  tested  thor- 
oughly at  the  earliest  practicable  date.  Where  appropriate  in  the 
discretion  of  the  Administrator  of  ATSDR  and  consistent  with 
such  purpose,  a  research  program  under  this  subsection  may  be 
carried  out  using  such  programs  of  toxicological  testing. 

(f)  Health  Assessments. — 

(1)  Facilities  on  NPL.—  The  Administrator  of  ATSDR  shall 
perform  a  health  assessment  for  each  facility  on  the  National 
Priorities  List  established  under  section  105  which  meets  each 
of  the  following  criteria: 

(A)  The  presence  of  a  hazardous  substance  has  been  con- 
firmed at  the  facility. 
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(B)  Pathways  of  human  exposure  to  hazardous  substances 
have  been  demonstrated  to  exist  at  the  facility,  especially  if 
such  pathways  involve  direct  contact  with  hazardous  sub- 
stances. 

(C)  A  human  population  has  been  exposed,  or  there  exists 
a  significant  possibility  that  a  human  population  has  been 
exposed,  to  hazardous  substances  through  the  identified 
pathways  and  there  may  exist  a  significant  threat  of  cur- 
rent or  future  adverse  health  effects  for  the  population  so 
exposed. 

The  determination  of  whether  any  facility  on  such  list  meets 
such  criteria  shall  be  based  on  information  provided  by  the  Ad- 
ministrator regarding  such  criteria.  Nothing  in  this  paragraph 
shall  preclude  the  Administrator  of  ATSDR  from  performing, 
where  appropriate  and  consistent  with  the  National  Contingen- 
cy Plan,  health  assessments  of  releases  of  hazardous  substances 
from  any  other  facilities,  including  facilities  which  are  not  on 
such  list.  The  Administrator  or  any  State  may  request  the  Ad- 
ministrator of  ATSDR  to  perform  a  health  assessment  under 
this  section.  The  Administrator  of  ATSDR  and  the  Administra- 
tor shall  coordinate  the  performance  of  health  assessments 
under  this  section. 

(2)  Petition  to  administrator  of  ATSDR.—Any  individual 
or  group  of  individuals  may  submit  a  petition  to  the  Adminis- 
trator of  ATSDR  to  perform  a  health  assessment  under  this 
subsection.  The  petition  shall  provide  evidence  demonstrating 
that  such  individual  or  group  is  being  exposed  to  a  hazardous 
substance,  and  an  empirical  analysis  of  the  level  of  exposure. 
The  Administrator  of  ATSDR  shall  take  action  under  para- 
graph (3)(A)  if  the  Administrator  of  ATSDR  determines  that 
there  is  a  reasonable  likelihood  that  the  exposure  may  present  a 
significant  risk  to  human  health  and  that  there  is  a  reasonable 
likelihood  that  the  hazardous  substance  is  from  one  of  the  fol- 
lowing facilities: 

(A)  A  facility  where  such  substance  is  (or  was  in  the  past) 
treated,  stored,  recycled,  or  disposed  of,  on  a  regular  basis. 

(B)  A  facility  at  which  removal  action  is  being  taken  (or 
was  taken  in  the  past)  under  any  provision  of  this  Act. 

(3)  Initiation  or  explanation  required. — Within  45  days 
after  receipt  of  a  petition  under  paragraph  (2),  the  Administra- 
tor of  ATSDR  shall  do  one  of  the  following: 

(A)  Initiate  a  health  assessment. 

(B)  Publish  a  written  explanation  of  one  of  the  following: 

(i)  A  determination  that  there  is  not  a  reasonable 
likelihood  that  the  substance  is  from  a  facility  referred 
to  in  paragraph  (2). 

(ii)  A  determination  that  there  is  not  a  reasonable 
likelihood  that  the  exposure  presents  a  significant  risk 
to  human  health. 

(Hi)  A  determination  that  the  evidence  submitted  or 
information  available  to  the  Administrator  of  ATSDR 
is  not  adequate  to  determine  whether  there  is  a  reason- 
able likelihood  that  the  substance  is  from  a  facility  re- 
ferred to  in  paragraph  (2)  or  there  is  a  reasonable  like- 
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lihood  that  the  exposure  presents  a  significant  risk  to 
human  health.  If  the  Administrator  of  ATSDR  deter- 
mines under  this  clause  that  the  evidence  submitted  is 
not  adequate,   the  Administrator  of  ATSDR  shall,  in 
the  written  explanation,  identify  the  additional  infor- 
mation necessary  for  the  Administrator  of  ATSDR  to 
determine  whether  there  is  a  reasonable  likelihood  that 
the  substance  is  from  a  facility  referred  to  in  para- 
graph (2)  or  there  is  a  reasonable  likelihood  that  the 
exposure   may  present   a   significant    risk    to    human 
health. 
(C)  Respond  in  writing  to  the  petition  submitted  under 
paragraph  (2)  by  setting  forth  a  schedule  for  review  of  the 
petition  or  a  schedule  to  initiate  a  health  assessment. 
Each    assessment    under    this  paragraph   shall    be   completed 
within  six  months  after  the  date  on  which  the  health  assess- 
ment is  initiated. 

(4)  Priorities  of  assessments. — In  determining  the  priority 
in  which  to  conduct  health  assessments  under  this  subsection, 
the  Administrator  of  ATSDR,  in  consultation  with  the  Admin- 
istrator, shall  give  priority  to  those  facilities  at  which  there  is 
documented  evidence  of  the  release  of  hazardous  substances,  at 
which  the  potential  risk  to  human  health  appears  highest,  and 
for  which  in  the  judgment  of  the  Administrator  of  ATSDR  ex- 
isting health  assessment  data  are  inadequate  to  assess  the  po- 
tential risk  to  human  health  as  provided  in  paragraph  (7). 

(5)  RIFS. — Where  a  health  assessment  is  done  at  a  site  on  the 
National  Priorities  List,  the  Administrator  of  ATSDR  shall 
complete  such  assessment  promptly  and,  to  the  maximum  extent 
practicable,  before  the  completion  of  the  remedial  investigation 
and  feasibility  study  at  the  facility  concerned. 

(6)  Notice  and  reporting.— Any  State  or  political  subdivi- 
sion carrying  out  a  health  assessment  for  a  facility  shall  report 
the  results  of  the  assessment  to  the  Administrator  of  ATSDR 
and  the  Administrator  and  shall  include  recommendations 
with  respect  to  further  activities  which  need  to  be  carried  out 
under  this  section.  The  Administrator  of  ATSDR  shall  state 
such  recommendation  in  any  report  on  the  results  of  any  assess- 
ment carried  out  directly  by  the  Administrator  of  ATSDR  for 
such  facility  and  shall  issue  periodic  reports  which  include  the 
results  of  all  the  assessments  carried  out  under  this  subsection. 

(7)  Definition. — For  the  purposes  of  this  section  and  section 
111(c)(4),  the  term  "health  assessment"  means  a  determination 
of  the  potential  human  health  risks  posed  by  a  facility.  A 
health  assessment  shall  be  based  on  but  not  limited  to  the  fol- 
lowing information: 

(A)  The  nature  and  extent  of  contamination. 

(B)  The  existence,  scope,  and  magnitude  of  potential  path- 
ways of  human  exposure  (including  ground  or  surface 
water  contamination,  air  emissions,  and  food  chain  con- 
tamination). 

(C)  The  size,  population  characteristics,  and  potential 
susceptibility  of  the  community  within  the  likely  pathways 
of  exposure. 


2702 
194 


(D)  The  comparison  of  measured  or  estimated  human  ex- 
posure levels  which  are  identified  for  hazardous  substances 
and  any  exposure  levels  for  such  hazardous  substances 
which  are  determined  to  be  of  significance  to  human 
health,  including  but  not  limited  to  those  determined  in 
the  toxicological  profiles  under  subsection  (e)(2). 

(E)  The  comparison  of  appropriate  existing  morbidity  and 
mortality  data,  relevant  to  the  suspected  population  at  risk 
of  exposure,  on  diseases  that  may  be  associated  with  the  ob- 
served levels  of  exposure. 

If  a  significant  excess  of  disease  in  a  population  is  identified 
under  subparagraph  (E),  the  health  assessment  shall  include 
appropriate  epidemiological  analyses,  including  the  assessment 
of  attributable  risk,  to  determine  the  most  likely  explanations 
for  that  excess.  An  assessment  may  include  literature  searches, 
information  summarization  and  evaluation  of  existing  environ- 
mental data,  pilot  samples,  testing  for  food  chain  contamina- 
tion, and  similar  activities.  The  Administrator  of  ATSDR  shall 
utilize  appropriate  data  available  from  the  Administrator  to 
avoid  duplication  of  effort 

(8)  Purpose. — The  purpose  of  health  assessments  shall  be  to 
assist  in  determining  whether  actions  under  subsection  (k)  of 
this  section  should  be  taken  to  reduce  human  exposure  to  haz- 
ardous substances  from  a  facility  and  whether  additional  infor- 
mation on  human  exposure  and  associated  health  risks  is 
needed  and  should  be  acquired  by  conducting  epidemiological 
studies  under  subsection  (g),  establishing  a  registry  under  sub- 
section (h),  establishing  a  health  surveillance  program  under 
subsection  (i),  or  through  other  means.  In  using  the  results  of 
health  assessments  for  determining  additional  actions  to  be 
taken  under  this  section,  the  Administrator  of  ATSDR  may 
consider  additional  information  on  the  risks  to  the  potentially 
affected  population  from  all  sources  of  such  hazardous  sub- 
stances including  known  point  or  nonpoint  sources  other  than 
those  from  the  facility  in  question. 

(9)  Results,  recommendations,  and  evaluations.— At  the 
completion  of  each  health  assessment,  the  Administrator  of 
ATSDR  shall  provide  the  Administrator  and  each  affected 
State  with  the  results  of  such  assessment,  including  recommen- 
dations concerning  the  need  to  further  reduce  exposure.  In  addi- 
tion, if  the  health  assessment  indicates  that  the  release  or 
threatened  release  concerned  may  pose  a  threat  to  human 
health  or  the  environment,  the  Administrator  of  ATSDR  shall 
so  notify  the  Administrator  who  shall  promptly  evaluate  such 
release  or  threatened  release  in  accordance  with  the  hazard 
ranking  system  referred  to  in  section  105(a)(8)(A)  to  determine 
the  national  priority  of  such  release  or  threatened  release. 

(10)  Recovery  of  costs. — In  any  case  in  which  a  health  as- 
sessment performed  under  this  subsection  (including  one  re- 
quired by  section  3019(b)  of  the  Solid  Waste  Disposal  Act)  dis- 
closes the  exposure  of  a  population  to  the  release  of  a  hazardous 
substance  from  a  facility,  the  costs  of  such  health  assessment 
may  be  recovered  as  a  cost  of  response  under  section  107  of  th ' 
Act. 


2703 
195 


(g)  Studies.— 

(1)  Pilot  health  effects  studies.— 

(A)  Purpose. — Whenever  in  the  judgment  of  the  Admin- 
istrator of  ATSDR  it  is  appropriate  on  the  basis  of  the  re- 
sults of  a  health  assessment  or  on  the  basis  of  a  petition  of 
any  individual  or  group  of  individuals  which  demonstrates 
that  the  individual  or  individuals  are  being  exposed  to  a 
hazardous  substance  and  provides  an  empirical  analysis  of 
the  level  of  exposure,  the  Administrator  of  ATSDR  shall 
conduct  a  pilot  study  of  health  effects  for  selected  groups  of 
exposed  individuals,  in  order  to  determine  the  desirability 
of  conducting  full  scale  epidemiological  or  other  health 
studies  of  the  entire  exposed  population. 

(B)  Initiation  or  explanation  required. — Within  45 
days  after  completion  of  a  health  assessment  under  this  sec- 
tion or  receipt  of  a  petition  under  this  paragraph,  the  Ad- 
ministrator of  ATSDR  shall — 

(i)  initiate  a  pilot  health  effects  study  under  this 
paragraph;  or 

(ii)  publish  a  written  explanation  of  a  determination 
that  the  release  or  threatened  release  that  is  the  subject 
of  the  assessment,  or  the  exposure  that  is  the  subject  of 
the  petition,  does  not  present  a  significant  risk  to 
human  health. 

(C)  Components  of  studies. — Each  health  effects  study 
carried  out  under  this  subsection  shall — 

(i)  ascertain  the  nature,  magnitude,  scope,  and  dura- 
tion of  the  exposure  of  individuals  to  the  hazardous 
substance  concerned; 

(ii)  identify,  where  possible,  other  individuals  within 
the  community  who  may  be  exposed  to  the  same  re- 
lease; and 

(Hi)  include  (but  not  be  limited  to) — 

(I)  a  determination,  where  possible,  of  the  source 
of  any  groundwater  contamination  involved; 

(II)  a  toxicological  and  epidemiological  evalua- 
tion of  each  hazardous  substance  involved;  and 

(III)  any  necessary  medical  testing  of  individ- 
uals. 

(D)  Deadline  for  completion. — Each  study  under  this 
paragraph  shall  be  completed  within  nine  months  after  the 
date  on  which  the  health  assessment  is  completed  or  the  pe- 
tition is  filed. 

(2)  Full  scale. — Whenever  in  the  judgment  of  the  Adminis- 
trator of  ATSDR  it  is  appropriate  on  the  basis  of  the  results  of 
such  pilot  study  or  other  study  or  health  assessment,  the  Ad- 
ministrator of  ATSDR  shall  conduct  such  full  scale  epidemio- 
logical or  other  health  studies  as  may  be  necessary  to  determine 
the  health  effects  on  the  population  exposed  to  hazardous  sub- 
stances from  a  release  or  threatened  release. 

(h)  Registry. — 

(1)  Authority  to  establish. — In  any  case  in  which  the  re- 
sults of  a  health  assessment  or  epidemiologic  study  indicate  a 
potential  or  observed  significant  risk  to  human  health,  the  Ad- 
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ministrator  of  ATSDR  shall  evaluate  whether  the  establish- 
ment of  a  registry  of  exposed  persons  would  contribute  to  accom- 
plishing the  purposes  of  this  subsection.  The  Administrator  of 
ATSDR  shall  establish  such  registry  when  such  evaluation  de- 
termines that  an  effective  mechanism  can  be  established  to  sat- 
isfactorily maintain  such  registry  over  a  sufficient  period  of 
time  to  accomplish  the  desired  purposes  of  this  paragraph  and 
either — 

(A)  the  registry  could  benefit  its  participants  by  preven- 
tion or  early  detection  of  serious  adverse  health  effects  from 
exposure  to  hazardous  substances;  or 

(B)  the  registry  could  provide  significant  information  not 
currently  available  on  human  health  effects  of  exposure  to 
one  or  more  hazardous  substances. 

(2)  Unlawful  disclosure. — The  identity  of  any  individual 
listed  on  a  registry  shall  not  be  disclosed  to  any  person  except 
as  may  be  necessary  to  carry  out  this  section.  Any  person  violat- 
ing this  paragraph  shall  be  fined  not  more  than  $1,000  or  im- 
prisoned for  not  more  than  six  months,  or  both,  and  shall  be 
required  to  pay  the  costs  of  prosecution, 
(i)  Health  Surveillance  Program. — Where  the  Administrator 
of  ATSDR  has  determined  that  there  is  a  significant  increased  risk 
of  adverse  health  effects  in  humans  from  exposure  to  hazardous 
substances  based  on  the  results  of  a  health  assessment  conducted 
under  subsection  (f),  an  epidemiologic  study  conducted  under  subsec- 
tion (g),  or  an  exposure  registry  that  has  been  established  under  sub- 
section (h),  and  the  Administrator  of  ATSDR  has  determined  that 
such  exposure  is  the  result  of  a  release  from  a  facility,  the  Adminis- 
trator of  ATSDR  shall  initiate  a  health  surveillance  program  for 
such  population.  This  program  shall  include  but  not  be  limited  to — 

(1)  periodic  medical  testing  where  appropriate  of  population 
subgroups  to  screen  for  diseases  for  which  the  population  or , 
subgroup  is  at  significant  increased  risk;  and 

(2)  a  mechanism  to  refer  for  treatment  those  individuals 
within  such  population  who  are  screened  positive  for  such  dis- 
eases. 

(j)  Report  Every  Two  Years.— Two  years  after  the  date  of  the 
enactment  of  this  subsection  and  every  two  years  thereafter,  the  Ad- 
ministrator of  ATSDR  shall  prepare  and  submit  to  the  Administra- 
tor, the  House  Committees  on  Energy  and  Commerce  and  Public 
Works  and  Transportation  and  the  Senate  Committee  on  Environ- 
ment and  Public  Works  a  report  on  the  results  of  the  activities  of 
ATSDR  regarding— 

(1)  health  assessments  and  pilot  health  effects  studies  con- 
ducted; 

(2)  epidemiologic  studies  conducted; 

(3)  hazardous  substances  which  have  been  listed  under  sub- 
section (d),  toxicological  profiles  which  have  been  developed, 
and  toxicologic  testing  which  has  been  conducted  or  which  is 
being  conducted  under  subsection  (e); 

(4)  registries  established  under  subsection  (h);  and 

(5)  an  overall  assessment,  based  on  the  results  of  activities 
conducted  by  the  Administrator  of  ATSDR,  of  the  linkage  be- 
tween human  exposure  to  individual  or  combinations  of  haz- 
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ardous  substances  due  to  releases  from  facilities  covered  by  this 
Act  or  the  Solid  Waste  Disposal  Act  and  any  increased  inci- 
dence or  prevalence  of  adverse  health  effects  in  humans. 
(k)  Reduction  of  Exposure  — 

(1)  Significant  human  exposure  level. — If  a  health  assess- 
ment or  other  study  receiving  peer  review  carried  out  under  this 
Act  identifies  an  individual  or  individuals  exposed  to  a  hazard- 
ous substance  in  a  manner  which  presents  a  significant  risk  to 
human  health,  the  Administrator  shall  take  such  steps  as  may 
be  necessary  to  abate  the  risk.  Such  steps  may  include  the  fol- 
lowing: 

(A)  Provision  of  alternate  household  water  supplies. 

(B)  Temporary  or  permanent  relocation  of  individuals. 

(2)  Insufficient  information. — In  any  case  in  which  infor- 
mation is  insufficient,  in  the  judgment  of  the  Administrator  of 
ATSDR  or  the  Administrator  to  determine  a  significant  human 
exposure  level  with  respect  to  a  hazardous  substance,  the  Ad- 
ministrator may  take  such  steps  as  may  be  necessary  to  reduce 
the  exposure  of  any  person  to  such  hazardous  substance  to  such 
level  as  the  Administrator  deems  necessary  to  protect  human 
health. 

(I)  No  Delay  of  Other  Action. — In  the  case  of  any  hazardous 
substance  which  is  subject  to  a  petition  or  study  under  this  section, 
nothing  in  this  section  shall  be  construed  to  delay  or  otherwise 
impair  the  authority  of  the  Administrator  to  exercise  any  authority 
vested  in  the  Administrator  under  any  other  provision  of  law,  in- 
cluding, but  not  limited  to,  the  imminent  hazard  authority  of  sec- 
tion 7003  of  the  Solid  Waste  Disposal  Act  or  the  response  and  abate- 
ment authorities  of  this  Act. 

(m)  Peer  Review. — All  studies  and  results  of  research  (including 
health  assessments)  and  all  toxicological  profiles  conducted  under 
this  section  shall  be  reported  or  adopted  only  after  appropriate  peer 
review.  Such  peer  review  shall  be  completed  within  a  period  of  60 
days  and  shall  be  conducted  by  panels  consisting  of  no  less  than 
three  nor  more  than  seven  members,  who  shall  be  scientific  experts 
selected  for  such  purpose  by  the  Administrator  of  ATSDR  on  the 
basis  of  their  reputation  for  scientific  objectivity  and  the  lack  of  in- 
stitutional ties  with  any  person  involved  in  the  conduct  of  the  study 
or  research  under  review.  Support  services  for  such  panels  shall  be 
provided  by  the  Administrator  of  ATSDR. 

(n)  Educational  Materials. — In  the  implementation  of  this  sec- 
tion and  other  health-related  authorities  of  this  Act,  the  Adminis- 
trator of  ATSDR  shall  assemble  and  distribute  to  the  States,  and 
upon  request  to  medical  colleges,  physicians,  and  other  health  pro- 
fessionals, appropriate  educational  materials  on  the  medical  surveil- 
lance, screening,  and  methods  of  diagnosis  and  treatment  of  injury 
or  disease  related  to  exposure  to  hazardous  substances  (giving  priori- 
ty to  those  listed  in  subsection  (d)),  through  such  means  as  the  Ad- 
ministrator of  ATSDR  deems  appropriate. 

(o)  Direct  Action  and  Cooperative  Agreements. — The  activi- 
ties described  in  this  section  and  section  111(c)(4)  shall  be  carried 
out  by  the  Administrator  of  ATSDR,  either  directly  or  through  coop- 
erative agreements  with  States  (or  political  subdivisions  thereof) 
which  the  Administrator  of  ATSDR  determines  are  capable  of  car- 
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rying  out  such  activities.  Such  activities  shall  include  provision  of 
consultations  on  health  information,  the  conduct  of  health  assess- 
ments, including  those  required  under  section  3019(b)  of  the  Solid 
Waste  Disposal  Act,  health  studies,  registries,  and  health  surveil- 
lance. 

(p)  Minimum  Number  of  Employees. — The  President  shall  pro- 
vide adequate  personnel  for  ATSDR,  which  shall  not  be  fewer  than 
100  employees.  For  purposes  of  determining  the  number  of  employees 
under  this  subsection,  an  employee  employed  by  ATSDR  on  a  part- 
time  career  employment  basis  shall  be  counted  as  a  fraction  which 
is  determined  by  dividing  40  hours  into  the  average  number  of 
hours  of  such  employee's  regularly  scheduled  workweek. 

(q)  Federal  Facilities. — In  accordance  with  section  120,  the  Ad- 
ministrator of  ATSDR  shall  have  the  same  authorities  under  this 
section  with  respect  to  facilities  owned  or  operated  by  a  department, 
agency,  or  instrumentality  of  the  United  States  as  such  Administra- 
tor has  with  respect  to  any  nongovernmental  entity. 

(r)  Emergencies. — In  cases  of  public  health  emergencies  caused  or 
believed  to  be  caused  by  exposure  to  toxic  substances,  the  Adminis- 
trator of  ATSDR— 

(1)  shall  provide  medical  testing  and  care  to  exposed  individ- 
uals, including,  but  not  limited  to,  tissue  sampling,  chromosom- 
al testing,  epidemiological  studies,  or  any  other  assistance  ap- 
propriate under  the  circumstances; 

(2)  shall  offer  technical  assistance  and  consultation  to  local 
and  State  health  authorities  that  are  providing  medical  testing 
and  care  to  exposed  individuals;  and 

(3)  shall  use  any  authority  provided  under  this  section; 
whether  or  not  the  determinations  or  other  preliminary  steps  other- 
wise required  under  this  section  have  been  made  or  taken.  Nothing 
in  this  subsection  shall  be  construed  to  create  an  entitlement  pro- 
gram. 

(s)  Hazardous  Substance  Research  and  Training. — 

(1)  Authorities  of  secretary. — The  Secretary  of  Health  and 
Human  Services,  in  consultation  with  the  Administrator,  may 
conduct  and  support  the  following  (through  grants,  cooperative 
agreements,  and  contracts): 

(A)  Research  (including  epidemiologic  and  ecologic  stud- 
ies and  development  and  demonstration  programs)  in  the 
following: 

(i)  Advanced  techniques  for  the  detection,  assessment, 
and  evaluation  of  the  effects  on  human  health  of  haz- 
ardous substances. 

(ii)  Methods  to  assess  the  risks  to  human  health  pre- 
sented by  hazardous  substances. 

(B)  Advanced  training  in  ecology,  environmental  health, 
chemical  engineering,  and  molecular  biology  and  in  the 
techniques  and  methods  referred  to  in  subparagraph  (A). 

(2)  Cooperation. — The  Director  of  the  National  Institute  for 
Environmental  Health  Sciences  shall  cooperate  fully  with  those 
agencies  specified  in  section  119(c)(l)-(7)  in  carrying  out  the  pur- 
poses of  this  section. 

(3)  Recipients.— A  grant,  cooperative  agreement,  or  contract 
may  be  made  or  entered  into  under  paragraph  (1)  with  an  ac- 
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credited  institution  of  higher  education.  The  institution  may 
carry  out  the  research  or  training  under  the  grant,  cooperative 
agreement,  or  contract  through  contracts,  including  contracts 
with  the  following: 

(A)  Generators  of  hazardous  wastes. 

(B)  Persons  involved  in  the  development  of  innovative 
technologies,  processes,  equipment,  and  related  devices, 
which  can  be  used  to  control,  contain,  and  treat  hazardous 
substances. 

(C)  Owners  and  operators  of  facilities  at  which  hazardous 
substances  are  located. 

(D)  State  and  local  governments. 

(4)  Procedures. — In  making  grants  and  entering  into  cooper- 
ative agreements  and  contracts  under  this  subsection,  the  Secre- 
tary of  Health  and  Human  Services  shall  act  through  the  Di- 
rector of  the  National  Institute  for  Environmental  Health  Sci- 
ences who  shall  follow  the  procedures  applicable  to  grants  and 
contracts  under  title  IV  of  the  Public  Health  Service  Act. 

SEC.  117.  ALTERNATIVE  AND  INNOVATIVE  TREATMENT  TECHNOLOGY  RE- 
SEARCH, EVALUATION,  AND  DEMONSTRATION  PROGRAM. 

(a)  Establishment  of  Program. — The  Administrator  shall  carry 
out  a  program  of  research,  evaluation,  testing,  development,  and 
demonstration  of  alternative  and  innovative  treatment  technologies 
which  may  be  utilized  in  remedial  actions  to  achieve  more  perma- 
nent protection  of  human  health  and  the  environment. 

(b)  Technology  Transfer. — 

(1)  Program. — In  carrying  out  the  program  established  under 
subsection  (a),  the  Administrator  shall  conduct  a  technology 
transfer  program,  including  the  development,  collection,  evalua- 
tion, coordination,  and  dissemination  of  information  relating  to 
the  utilization  of  alternative  and  innovative  treatment  technol- 
ogies for  remedial  actions.  The  Administrator  shall  establish 
and  maintain  a  central  reference  library  for  such  information. 
Subject  to  the  provisions  of  section  552  of  title  5,  United  States 
Code,  section  1905  of  title  18,  United  States  Code,  and  para- 
graph (2)  of  this  subsection,  the  information  maintained  by  the 
Administrator  shall  be  made  available  to  Federal,  State,  and 
other  government  agencies  and  to  the  public  in  a  manner  that 
will  facilitate  its  dissemination. 

(2)  Protection  of  proprietary  information. — Upon  a 
showing  satisfactory  to  the  Administrator  by  any  person  that 
any  information,  or  portion  thereof,  obtained  under  this  section 
by  the  Administrator  directly  or  indirectly  from  such  person, 
t ould,  if  made  public,  divulge — 

(A)  trade  secrets;  or 

(B)  other  proprietary  information  of  such  person; 

the  Administrator  shall  not  disclose  such  information,  and  dis- 
closure thereof  shall  be  punishable  under  section  1905  of  title 
18,  United  States  Code. 

(3)  Limitation  on  interpretation.— Nothing  in  this  subsec- 
tion shall  be  construed  to  authorize  the  withholding  of  infor- 
mation from  Congress  or  any  committee  of  Congress. 
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(c)  Contracts  and  Grants. — In  carrying  out  subsection  (a),  the 
Administrator  may  enter  into  contracts  and  cooperative  agreements 
with,  and  make  grants  to,  persons,  State  and  local  governments  and 
other  public  entities,  and  nonprofit  private  entities  (as  described  in 
section  501(c)(3)  of  the  Internal  Revenue  Code  of  195k).  Each  con- 
tract, agreement,  and  grant  under  this  section  shall  contain  appro- 
priate cost-sharing  arrangements. 

(d)  Research  Assistance. — 

(1)  Assistance  and  information. — The  Administrator  may, 
consistent  with  the  provisions  of  this  section,  provide  assistance 
or  information  to  persons,  State  and  local  governments  and 
other  public  entities,  and  nonprofit  private  entities  who  wish  to 
have  alternative  and  innovative  treatment  technologies  tested  or 
evaluated  for  utilization  in  remedial  activities. 

(2)  Use  of  sites. — Subject  to  such  terms  and  conditions  as 
the  Administrator  shall  require  to  assure  the  protection  of 
human  health  and  the  environment,  the  Administrator,  in  co- 
operation with  the  States,  may  arrange  for  the  use  of  sites  listed 
on  the  National  Priorities  List  under  section  105(a)(8)(B)  for  the 
purposes  of  research,  testing,  evaluation,  development,  and  dem- 
onstration under  this  section. 

(3)  Saving  provision. — Nothing  in  this  section  shall  be  con- 
strued to  affect  the  provisions  of  the  Solid  Waste  Disposal  Act. 

(e)  Enumerated  Programs. — In  carrying  out  this  section,  the  Ad- 
ministrator may  conduct  and  support  the  following,  among  other 
things: 

(1)  Research  and  development  and  demonstration  programs  in 
the  following: 

(A)  Methods  and  technologies  to  detect  hazardous  sub- 
stances in  the  environment  and  methods  and  technologies 
to  reduce  the  amount  and  toxicity  of  hazardous  substances, 
including  recycling,  incineration,  biodegradation,  chemical 
inactivation,  and  encapsulation. 

(B)  Site  specific  demonstrations  of  innovative  technol- 
ogies applied  to  all  phases  of  hazardous  substances  re- 
sponse including,  as  appropriate,  the  testing,  evaluation, 
and  field  demonstration  of  innovative  technologies,  process- 
es, equipment,  and  related  devices  which  can  be  used  for 
such  purposes. 

(C)  Improved  safety  practices  in,  and  equipment  for,  the 
handling  and  disposal  of  hazardous  substances. 

(2)  Training  for  the  following: 

(A)  For  employees  who  handle  hazardous  substances, 
training  in  the  procedures  for  the  handling  and  removal  of 
hazardous  substances. 

(B)  For  State  and  local  health  and  environment  agency 
personnel,  training  in  the  management  of  facilities  at 
which  hazardous  substances  are  located  and  in  the  evalua- 
tion of  the  hazards  to  human  health  presented  by  such  fa- 
cilities. 

(f)  Designation  of  Demonstration  Sites. — In  carrying  out  the 
program  under  this  section,  the  Administrator  shall,  within  two 
years  after  the  date  of  the  enactment  of  this  Section,  and  after  notice 
and  an  opportunity  for  public  comment,  designate  at  least  ten  sites 
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listed  under  section  105(a)(8)(B)  as  appropriate  for  field  demonstra- 
tions of  alternative  and  innovative  treatment  technologies.  Within 
12  months  after  designation  of  a  site,  the  Administrator  shall  begin 
or  cause  to  begin  a  demonstration  of  alternative  and  innovative 
treatment  technologies  at  such  site.  In  designating  such  sites,  the 
Administrator  shall,  consistent  with  the  protection  of  human  health 
and  the  environment,  consider  each  of  the  following  criteria: 

(1)  The  potential  for  contributing  to  solutions  to  those  hazard- 
ous substance  disposal  problems  which  pose  the  greatest  threat 
to  human  health,  which  are  not  being  adequately  controlled 
under  present  technologies,  or  which  otherwise  pose  significant 
management  difficulties. 

(2)  The  availability  of  technologies  which  have  been  suffi- 
ciently developed  for  field  demonstration  and  which  are  likely 
to  be  cost-effective  and  reliable. 

(3)  The  suitability  of  the  sites  for  demonstrating  such  technol- 
ogies, taking  into  account  the  physical,  biological,  chemical, 
and  geological  characteristics  of  the  sites,  the  extent  and  type  of 
contamination  found  at  the  sites,  and  whether  or  not  demon- 
strations at  the  sites  may  be  conducted  in  such  a  manner  as  to 
assure  the  protection  of  human  health  and  the  environment 

(4)  The  likelihood  that  the  data  to  be  generated  from  the 
demonstration  at  the  site  will  be  applicable  to  other  sites. 

(g)  Expedited  Approval  of  Permits. — The  Administrator  may 

expedite  approval  of  any  permit  under  the  Solid  Waste  Disposal  Act 

for  any  alternative  or  innovative  technology  under  this  section  in 

order  to  promote  prompt,  commercial-scale  tests  of  such  technology. 

(h)  Liability  for  Field  Demonstrations. — 

(1)  Liability  of  persons  conducting  field  demonstra- 
tions.— 

(A)  In  general. — Notwithstanding  the  provisions  of  sec- 
tion 114,  no  person,  public  entity,  or  nonprofit  private 
entity,  in  the  course  of  conducting  a  field  demonstration 
pursuant  to  this  section,  shall  be  liable  under  this  title, 
under  any  other  Federal  law,  under  the  law  of  any  State  or 
political  subdivision,  or  under  common  law  to  any  person 
for  injuries,  costs,  damages,  expenses,  or  other  liability  (in- 
cluding but  not  limited  to  claims  for  indemnification  or 
contribution  and  claims  by  third  parties  for  death,  personal 
injury,  illness,  loss  of  or  damage  to  property,  or  economic 
loss)  which  results  from  a  release  or  threatened  release 
from  a  facility  as  a  result  of  such  field  demonstration. 

(B)  Negligence,  etc. — Subparagraph  (A)  shall  not  apply 
in  the  case  of  a  release  that  is  caused  by  conduct  of  the 
person,  public  entity,  or  nonprofit  private  entity  conducting 
a  field  demonstration  which  is  negligent  or  reckless  or  con- 
stitutes intentional  misconduct. 

(C)  Persons  retained  or  hired. — Any  person  retained 
or  hired,  by  a  person,  public  entity,  or  nonprofit  private 
entity  conducting  a  field  demonstration  pursuant  to  this 
section,  to  provide  any  services  relating  to  such  field  dem- 
onstration shall  have  the  same  exemption  from  liability 
provided  to  the  person,  public  entity,  or  nonprofit  private 
entity  conducting  such  field  demonstration. 
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(2)  Savings  provisions. — 

(A)  Liability  of  other  persons. — Nothing  in  this  sub- 
section shall  affect  the  liability  under  this  Act  or  under 
any  other  authority  of  Federal  or  State  law  of  any  person 
other  than  a  person,  public  entity,  or  nonprofit  private 
entity  conducting  a  field  demonstration  pursuant  to  this 
section. 

(B)  Burden  of  plaintiff. — Nothing  in  this  subsection 
shall  affect  the  plaintiffs  burden  of  establishing  liability 
under  this  title. 

(3)  Exception  to  exemption. — The  exemption  provided  under 
paragraph  (1)  shall  not  apply  to  any  person  covered  by  the  pro- 
visions of  paragraph  (1),  (2),  (3),  or  (4)  of  section  107(a)  with  re- 
spect to  the  release  or  threatened  release  concerned  if  such 
person  would  be  covered  by  such  provisions  even  if  such  person 
had  not  carried  out  any  actions  referred  to  in  paragraph  (4)  of 
this  subsection. 

(4)  Definition. — For  the  purpose  of  this  subsection,  a  person, 
public  entity,  or  nonprofit  private  entity  is  "conducting  a  field 
demonstration  pursuant  to  this  section"  if  such  entity  or  person 
is  carrying  out  a  written  contract  or  agreement  with — 

(A)  the  Administrator; 

(B)  any  other  Federal  agency; 

(C)  a  State;  or 

(D)  any  responsible  party; 

to  conduct  demonstrations  at  a  site  listed  under  section 
105(a)(8)(B)  of  alternative  or  innovative  treatment  technologies 
as  defined  in  subsection  (k). 

(5)  Study. — Within  one  year  after  the  date  of  the  enactment 
of  this  section,  the  Administrator  shall  transmit  to  Congress  a 
study  of  the  effects  of  the  standards  of  liability  and  financial 
responsibility  requirements  imposed  by  this  Act  on  the  cost  of, 
and  incentives  for,  developing  and  demonstrating  alternative 
and  innovative  treatment  technologies. 

(i)  Small  Business  Participation. — The  Administrator  shall,  to 
the  maximum  extent  practicable,  provide  adequate  opportunity  for 
small  business  participation  in  the  activities  authorized  under  this 
section. 

(j)  Reports  to  Congress. — 

(1)  Annual  report— At  the  time  of  the  submission  of  the 
annual  budget  request  to  Congress,  the  Administrator  shall 
submit  a  report  to  the  appropriate  committees  of  the  House  of 
Representatives  and  the  Senate  on  the  progress  of  the  research, 
development,  and  demonstration  program  under  this  section,  in- 
cluding an  evaluation  of  the  demonstration  projects  undertak- 
en, findings  with  respect  to  the  efficacy  of  such  demonstrated 
technologies  in  achieving  permanent  and  significant  reductions 
in  risk  from  hazardous  substances  and  pollutants  and  contami- 
nants, the  costs  of  such  demonstrations,  and  the  potential  appli- 
cability of,  and  projected  costs  for,  such  technologies  at  other 
uncontrolled  sites. 

(2)  Congressional  review. — If  the  total  estimated  Federal 
contribution  to  the  cost  of  any  field  demonstration  project 
under  this  section  exceeds  $5,000,000,  the  Administrator  shall 
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provide  a  full  and  comprehensive  report  on  the  proposed  demon- 
stration project  to  the  appropriate  committees  of  the  House  of 
Representatives  and  the  Senate.  No  funds  may  be  expended  for 
such  project  under  this  section  prior  to  the  expiration  of  60  cal- 
endar days  (not  including  any  day  on  which  either  House  of 
Congress  is  not  in  session  because  of  an  adjournment  of  more 
than  three  calendar  days  to  a  day  certain)  from  the  date  on 
which  the  Administrators  report  on  the  proposed  project  is  re- 
ceived by  such  committees, 
(k)  Definition. — For  the  purposes  of  this  section,  the  term  "alter- 
native and  innovative  treatment  technologies'1  means  those  technol- 
ogies which  permanently  alter  the  composition  of  hazardous  sub- 
stances through  chemical,  biological,  or  physical  means  so  as  to  sig- 
nificantly reduce  the  toxicity,  mobility,  or  volume  (or  any  combina- 
tion thereof)  of  the  hazardous  substances  and  pollutants  and  con- 
taminants being  treated. 

(I)  Availability  of  Funds. — Amounts  made  available  to  carry 
out  this  section  shall  remain  available  until  expended. 

SEC.  118.  UNIVERSITY  HAZARDOUS  SUBSTANCE  RESEARCH  CENTERS. 

(a)  Grant  Program. — The  Administrator  shall  make  grants  to 
one  or  more  institutions  of  higher  learning  to  establish  and  operate 
one  hazardous  substance  research  center  in  each  of  the  Federal  re- 
gions of  the  Environmental  Protection  Agency. 

(b)  Responsibilities  of  Centers. — The  responsibilities  of  each 
hazardous  substance  research  center  established  under  this  section 
shall  include,  but  not  be  limited  to,  the  conduct  of  research  and 
training  relating  to  the  manufacture,  use,  transportation,  disposal, 
and  management  of  hazardous  substances  and  publication  and  dis- 
semination of  the  results  of  such  research. 

(c)  Applications. — Any  comprehensive  institution  of  higher  learn- 
ing interested  in  receiving  a  grant  under  this  section  shall  submit  to 
the  Administrator  an  application  in  such  form  and  containing  such 
information  as  the  Administrator  may  require  by  regulation. 

(d)  Selection  Criteria. — The  Administrator  shall  select  recipi- 
ents of  grants  under  this  section  on  the  basis  of  the  following  crite- 
ria: 

(1)  The  hazardous  substance  research  center  shall  be  located 
in  a  State  which  is  representative  of  the  needs  of  the  Federal 
region  for  improved  hazardous  waste  management. 

(2)  The  grant  recipient  shall  be  located  in  an  area  which  has 
experienced  problems  with  hazardous  substance  management. 

(3)  There  is  available  to  the  grant  recipient  for  carrying  out 
this  section  demonstrated  research  and  extension  resources. 

(4)  The  capability  of  the  grant  recipient  to  provide  leadership 
in  making  national  and  regional  contributions  to  the  solution 
of  both  long-range  and  immediate  hazardous  substance  man- 
agement problems. 

(5)  The  grant  recipient  shall  make  a  commitment  to  support 
ongoing  hazardous  substance  research  programs  with  budgeted 
institutional  funds  of  at  least  $100,000  per  year. 

(6)  The  grant  recipient  shall  have  an  interdisciplinary  staff 
with  demonstrated  expertise  in  hazardous  substance  manage- 
ment and  research. 
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(7)  The  grant  recipient  shall  have  a  demonstrated  ability  to 
disseminate  results  of  hazardous  substance  research  and  educa- 
tional programs  through  an  interdisciplinary  continuing  educa- 
tion program. 

(8)  The  projects  which  the  grant  recipient  proposes  to  carry 
out  under  the  grant  are  necessary  and  appropriate. 

(e)  Maintenance  of  Effort. — No  grant  may  be  made  under  this 
section  in  any  fiscal  year  unless  the  recipient  of  such  grant  enters 
into  such  agreements  with  the  Administrator  as  the  Administrator 
may  require  to  ensure  that  such  recipient  will  maintain  its  aggre- 
gate expenditures  from  all  other  sources  for  establishing  and  operat- 
ing a  regional  hazardous  substance  research  center  and  related  re- 
search activities  at  or  above  the  average  level  of  such  expenditures 
in  its  two  fiscal  years  preceding  the  date  of  the  enactment  of  this 
section. 

(f)  Federal  Share. — The  Federal  share  of  a  grant  under  this  sec- 
tion shall  not  exceed  80  percent  of  the  costs  of  establishing  and  oper- 
ating the  regional  hazardous  substance  research  center  and  related 
research  activities  carried  out  by  the  grant  recipient. 

(g)  Administration  Through  the  Office  of  the  Administra- 
tor.— Administrative  responsibility  for  carrying  out  this  section 
shall  be  in  the  Office  of  the  Administrator. 

(h)  Equitable  Distribution  of  Funds. — The  Administrator 
shall  allocate  funds  made  available  to  carry  out  this  section  equita- 
bly among  the  Federal  regions. 

(i)  Technology  Transfer  Activities. — Not  less  than  five  percent 
of  the  funds  made  available  to  carry  out  this  section  for  any  fiscal 
year  shall  be  available  to  carry  out  technology  transfer  activities. 

SEC.  119.  NATIONAL  RESEARCH  ADVISORY  COUNCIL. 

(a)  Establishment. — The  President  shall  establish  in  the  Envi- 
ronmental Protection  Agency  a  council  to  be  known  as  the  "Nation- 
al Research  Advisory  Council"  (hereinafter  in  this  section  referred 
to  as  the  "Council"). 

(b)  Purpose. — The  purpose  of  the  Council  shall  be  to  assist  the 
Administrator  and  the  Administrator  of  ATSDR  in  carrying  out 
sections  116,  117,  and  118  of  this  Act. 

(c)  Membership. — The  membership  of  the  Council  shall  consist  of 
the  following: 

(1)  The  Assistant  Administrator  of  the  Environmental  Protec- 
tion Agency  for  the  Office  of  Research  and  Development  who 
shall  serve  as  chairman. 

(2)  The  Assistant  Administrator  of  the  Environmental  Protec- 
tion Agency  for  Hazardous  Waste  and  Environmental  Response. 

(3)  The  Director  for  the  Center  for  Environmental  Health  in 
the  Centers  for  Disease  Control. 

(4)  The  Director  of  the  National  Institute  for  Occupational 
Safety  and  Health. 

(5)  The  Director  of  the  National  Cancer  Institute. 

(6)  The  Administrator  of  ATSDR. 

(7)  The  Director  of  the  National  Center  for  Toxicologic  Re- 
search of  the  Food  and  Drug  Administration. 

(8)  One  representative  of  the  toxic  chemical  waste  producing 
industry. 


2713 
205 


(9)  One  representative  of  entities  engaged  in  the  management 
of  toxic  chemical  wastes. 

(10)  Three  representatives  of  institutions  of  higher  education 
(one  from  the  field  of  medicine,  one  from  the  field  of  chemical 
engineering,  and  one  from  the  field  of  biological  sciences). 

(11)  Two  representatives  from  State  and  local  health  or  envi- 
ronmental agencies. 

(12)  One  representative  from  community  based  organizations 
concerned  with  hazardous  substances. 

(13)  One  representative  with  scientific  expertise  from  a  nation- 
al environmental  organization  concerned  with  hazardous  sub- 
stances. 

(d)  Term  of  Members;  Pay. — Each  of  the  members  appointed  by 
the  Administrator  shall  serve  for  a  term  of  five  years.  Members  of 
the  Council  shall  serve  without  pay. 

(e)  Meetings. — The  Council  shall  meet  at  least  annually  and  at 
such  other  times  as  the  chairman  may  designate. 

(f)  Information  From  Other  Federal  Agencies. — Subject  to 
subchapter  II  of  chapter  5  of  title  5,  United  States  Code,  the  Council 
may  secure  directly  from  any  department  or  agency  of  the  United 
States  information  necessary  to  enable  it  to  carry  out  this  subsec- 
tion. Upon  request  of  the  chairman  of  the  Council,  the  head  of  such 
department  or  agency  shall  furnish  such  information  to  the  Council. 

(g)  Advisory  Committee. — To  assist  the  Council  in  carrying  out 
its  functions,  the  Administrator  shall  appoint  an  advisory  commit- 
tee from  the  membership  of  the  Council.  The  advisory  committee 
shall  coordinate  the  research  and  training  to  be  carried  out  by  the 
grant  recipients  under  section  118,  disseminate  the  results  of  such 
research,  act  as  a  clearinghouse  between  hazardous  substance  re- 
search centers  and  the  hazardous  substance  disposal  industry,  and 
review  and  evaluate  programs  carried  out  by  such  centers.  The  Ad- 
ministrator shall  appoint  the  members  of  the  advisory  committee  as 
follows,  with  a  view  toward  maintaining  a  balanced  membership  in 
terms  of  the  training  and  experience  of  the  members: 

(1)  Four  officers  of  the  Environmental  Protection  Agency  each 
of  whom  represents  a  laboratory  of  such  Agency. 

(2)  Four  representatives  of  State  and  local  governments. 

(3)  Four  representatives  of  the  hazardous  waste  disposal  in- 
dustry. 

A  vacancy  in  the  membership  of  the  committee  shall  be  filled  in  the 
manner  in  which  the  original  appointment  was  made.  The  chair- 
man of  the  committee  shall  be  designated  by  the  Administrator. 

(h)  Applicability  of  Advisory  Committee  Act. — Section  14  of 
the  Federal  Advisory  Committee  Act,  relating  to  termination  of  ad- 
visory committees,  shall  not  apply  to  the  Council  or  the  advisory 
committee  established  under  this  section. 

(i)  Planning. — Within  one  year  after  the  date  of  the  enactment  of 
this  section,  the  Council  shall  issue  a  plan  for  the  implementation 
of  research  under  sections  116,  117,  and  118.  The  plan  shall  include 
priorities  for  actions  and  include  research  and  training  relevant  to 
scientific  and  technological  issues  resulting  from  site  specific  haz- 
ardous substance  response  experience.  The  plan  shall  also  include 
consideration  of  the  development  and  evaluation  of  cleanup  technol- 
ogies to  meet  the  standards  set  under  section  121.  The  advisory  com- 
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mittee  appointed  under  subsection  (g)  shall  be  provided  an  opportu- 
nity to  review  and  comment  on  the  plan  and  priorities  and  assist 
appropriate  coordination  among  those  officials  specified  in  para- 
graphs (1)  through  (7)  of  subsection  (c). 

SEC.  120.  FEDERAL  FACILITIES. 

(a)  Application  of  Act  to  Federal  Government. — 

(1)  In  general. — Each  department,  agency,  and  instrumental- 
ity of  the  United  States  (including  the  executive,  legislative, 
and  judicial  branches  of  government)  shall  be  subject  to,  and 
comply  with,  this  Act  in  the  same  manner  and  to  the  same 
extent,  both  procedurally  and  substantively,  as  any  nongovern- 
mental entity,  including  liability  under  section  107  of  this  Act. 

(2)  Application  of  guidelines,  etc.,  to  federal  facili- 
ties.— All  guidelines,  rules,  regulations,  procedures,  and  crite- 
ria which  are  applicable  to  preliminary  assessments  carried  out 
under  this  Act  for  facilities  at  which  hazardous  substances  are 
located,  applicable  to  evaluations  of  such  facilities  under  the 
National  Contingency  Plan,  applicable  to  inclusion  on  the  Na- 
tional Priorities  List,  or  applicable  to  remedial  actions  at  such 
facilities  shall  also  be  applicable  with  respect  to  facilities 
which  are  owned  or  operated  by  a  department,  agency,  or  instru- 
mentality of  the  United  States  in  the  same  manner  and  to  the 
same  extent  as  such  guidelines,  rules,  regulations,  and  criteria 
are  applicable  with  respect  to  other  facilities.  No  department, 
agency,  or  instrumentality  of  the  United  States  may  adopt  or 
utilize  any  such  guidelines,  rules,  regulations,  procedures,  or 
criteria  which  are  inconsistent  with  the  guidelines,  rules,  regu- 
lations, and  criteria  established  by  the  Administrator  under 
this  Act. 

(3)  Exceptions. — This  subsection  shall  not  apply  to  the  extent 
otherwise  provided  in  this  section  with  respect  to  applicable 
time  periods.  This  subsection  shall  also  not  apply  to  any  re- 
quirements relating  to  financial  responsibility.  Nothing  in  this 
Act  shall  be  construed  to  require  a  State  to  comply  with  section 
104(c)(3)  in  the  case  of  a  facility  which  is  owned  or  operated  by 
any  department,  agency,  or  instrumentality  of  the  United 
States. 

(4)  State  laws. — State  laws  concerning  removal  and  remedi- 
al action,  including  State  laws  regarding  enforcement,  shall 
apply  to  removal  and  remedial  action  at  facilities  owned  or  op- 
erated by  a  department,  agency,  or  instrumentality  of  the 
United  States  when  such  facilities  are  not  included  on  the  Na- 
tional Priorities  List. 

(b)  Notice. — Each  department,  agency,  and  instrumentality  of  the 
United  States  shall  add  to  the  inventory  of  Federal  agency  hazard- 
ous waste  facilities  required  to  be  submitted  under  section  3016  of 
the  Solid  Waste  Disposal  Act  (in  addition  to  the  information  re- 
quired under  section  3016(a)(3)  of  such  Act)  information  on  contami- 
nation from  each  facility  owned  or  operated  by  the  department, 
agency,  or  instrumentality  if  such  contamination  affects  contiguous 
or  adjacent  property  owned  by  the  department,  agency,  or  instrumen- 
tality or  by  any  other  person,  including  a  description  of  the  monitor- 
ing data  obtained. 
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(c)  Federal  Agency  Hazardous  Waste  Compliance  Docket— 

(1)  Establishment. — The  Administrator  shall  establish  a 
special  Federal  agency  hazardous  waste  compliance  docket  for 
each  department,  agency,  or  instrumentality  of  the  United 
States  which  shall  contain  each  of  the  following: 

(A)  The  inventory  required  to  be  submitted  by  the  depart- 
ment, agency,  or  instrumentality  in  accordance  with  section 
3016  of  the  Solid  Waste  Disposal  Act  and  subsection  (b)  of 
this  section. 

(B)  Information  submitted  by  the  department,  agency,  or 
instrumentality  under  section  3005  or  3010  of  such  Act. 

(C)  Information  submitted  by  the  department,  agency,  or 
instrumentality  under  section  103  of  this  Act. 

(2)  Inspection. — The  docket  established  under  this  subsection 
shall  be  available  for  public  inspection  at  reasonable  times.  The 
Administrator  shall  establish  a  program  to  provide  information 
to  the  public  with  respect  to  facilities  which  are  included  in  the 
docket  under  this  subsection. 

(3)  Periodic  notices. — Six  months  after  establishment  of  the 
docket  under  this  subsection  and  every  six  months  thereafter, 
the  Administrator  shall  publish  in  the  Federal  Register  a  list 
of  the  Federal  facilities  which  have  been  included  in  the  docket 
during  the  preceding  six-month  period.  Such  publication  shall 
also  indicate  where  in  the  appropriate  regional  office  of  the  En- 
vironmental Protection  Agency  additional  information  may  be 
obtained  with  respect  to  any  facility  on  the  docket 

(d)  EVALUA TION.  — 

(1)  Deadline. — Not  later  than  January  31,  1987,  where  the 
Administrator  determines  that  such  evaluation  is  warranted  on 
the  basis  of  a  site  inspection  or  preliminary  assessment,  the  Ad- 
ministrator shall  evaluate  each  facility  included  in  the  docket 
established  under  subsection  (c)  in  accordance  with  the  criteria 
established  under  the  National  Contingency  Plan  for  determin- 
ing priorities  among  releases  for  inclusion  on  the  National  Pri- 
orities List.  Upon  the  receipt  of  a  petition  from  the  Governor  of 
any  State,  the  Administrator  shall  make  such  an  evaluation  of 
any  facility  included  in  the  docket. 

(2)  Deadline  for  inclusion. — Within  12  months  after  com- 
pletion of  the  evaluation  of  a  facility,  the  Administrator  shall 
include  the  facility  on  the  National  Priorities  List  if  the  facility 
meets  the  criteria  for  inclusion  on  such  list.  Such  criteria  shall 
be  applied  in  the  same  manner  as  the  criteria  are  applied  to  fa- 
cilities which  are  owned  or  operated  by  other  persons. 

(e)  Required  Action  by  Department. — 

(1)  RIFS. — Not  later  than  six  months  after  the  inclusion  of 
any  facility  on  the  National  Priorities  List,  the  department, 
agency,  or  instrumentality  which  owns  or  operates  such  facility 
shall,  in  consultation  with  the  Administrator,  commence  a  re- 
medial investigation  and  feasibility  study  for  such  facility.  In 
the  case  of  any  facility  which  is  listed  on  such  list  before  the 
date  of  the  enactment  of  this  section,  the  department,  agency,  or 
instrumentality  which  owns  or  operates  such  facility  shall,  in 
consultation  with  the  Administrator,  commence  such  an  investi- 
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gation  and  study  for  such  facility  within  one  year  after  such 
date  of  enactment. 

(2)  Commencement  of  remedial  action;  interagency 
agreement. — The  Administrator  shall  review  the  results  of 
each  investigation  and  study  conducted  as  provided  in  para- 
graph (1).  Within  180  days  thereafter,  the  head  of  the  depart- 
ment, agency,  or  instrumentality  concerned  shall  enter  into  an 
interagency  agreement  with  the  Administrator  for  the  expedi- 
tious completion  by  such  department,  agency,  or  instrumentality 
of  all  necessary  remedial  action  at  such  facility.  Substantial 
continuous  physical  onsite  remedial  action  shall  be  commenced 
at  each  facility  not  later  than  15  months  after  completion  of  the 
investigation  and  study.  For  purposes  of  completing  the  remedi- 
al action  as  promptly  as  practicable,  each  department,  agency, 
or  instrumentality  shall  request  adequate  funding  in  the  Presi- 
dent's annual  budget  submittal  to  the  Congress.  For  purposes  of 
public  participation  in  accordance  with  section  123,  the  propos- 
al of  a  plan  for  remedial  action  in  an  interagency  agreement 
shall  be  treated  as  the  proposal  of  a  plan  for  remedial  action 
and  the  adoption  of  such  an  agreement  shall  be  treated  as  the 
adoption  of  a  final  plan. 

(3)  Contents  of  agreement. — Each  interagency  agreement 
under  this  subsection  shall  include,  but  shall  not  be  limited  to, 
each  of  the  following: 

(A)  A  review  of  alternative  remedial  actions  and  selection 
of  a  remedial  action  plan,  including  construction  design  by 
the  Administrator. 

(B)  A  schedule  for  the  completion  of  each  such  remedial 
action. 

(C)  Arrangements  for  long-term  operation  and  mainte- 
nance of  the  facility. 

The  concurrence  of  the  State  in  which  the  facility  is  located 
shall  be  required  for  the  selection  of  the  remedial  action  to  be 
carried  out  at  the  facility. 

(4)  Annual  report. — Each  department,  agency,  or  instrumen- 
tality responsible  for  compliance  with  this  section  shall  furnish 
an  annual  report  to  the  Congress  concerning  its  progress  in  im- 
plementing the  requirements  of  this  section.  Such  reports  shall 
include,  but  shall  not  be  limited  to,  each  of  the  following  items: 

(A)  A  report  on  the  progress  in  reaching  interagency 
agreements  under  this  section. 

(B)  The  specific  cost  estimates  and  budgetary  proposals 
involved  in  each  interagency  agreement; 

(C)  A  report  on  progress  in  conducting  investigations  and 
studies  under  paragraph  (1). 

(D)  A  report  on  progress  in  conducting  remedial  actions. 

(f)  Transfer  of  Authorities. — Except  for  authorities  which  are 
delegated  by  the  Administrator  to  an  officer  or  employee  of  the  En- 
vironmental Protection  Agency,  no  authority  vested  in  the  Adminis- 
trator under  this  section  may  be  transferred,  by  executive  order  of 
the  Administrator  or  otherwise,  to  any  other  officer  or  employee  of 
the  United  States  or  to  any  other  person. 

(g)  Property  Transferred  by  Federal  Agencies. — 
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(1)  Notice. — After  the  last  day  of  the  six-month  period  begin- 
ning on  the  effective  date  of  regulations  under  paragraph  (2)  of 
this  subsection,  whenever  any  department,  agency,  or  instrumen- 
tality of  the  United  States  enters  into  any  contract  for  the  sale 
or  other  transfer  of  real  property  which  is  owned  by  the  United 
States  and  on  which  any  federally  regulated  hazardous  sub- 
stance was  stored  for  one  year  or  more,  known  to  have  been  re- 
leased, or  disposed  of,  the  head  of  such  department,  agency,  or 
instrumentality  shall  include  in  such  contract  notice  of  the  type 
and  quantity  of  such  hazardous  substance  and  notice  of  the 
time  at  which  such  storage,  release,  or  disposal  took  place. 

(2)  Form  of  notice;  regulations. — Notice  under  this  subsec- 
tion shall  be  provided  in  such  form  and  manner  as  may  be  pro- 
vided in  regulations  promulgated  by  the  Administrator.  As 
promptly  as  practicable  after  the  date  of  the  enactment  of  this 
subsection  but  not  later  than  18  months  after  such  date  of  en- 
actment, and  after  consultation  with  the  Administrator  of  the 
General  Services  Administration,  the  Administrator  shall  pro- 
mulgate regulations  regarding  the  notice  required  to  be  provid- 
ed under  this  subsection. 

(3)  Contents  of  certain  deeds. — After  the  last  day  of  the 
six-month  period  beginning  on  the  effective  date  of  regulations 
under  paragraph  (2)  of  this  subsection,  in  the  case  of  any  real 
property  owned  by  the  United  States  on  which  any  hazardous 
substance  was  stored  for  one  year  or  more,  known  to  have  been 
released,  or  disposed  of,  each  deed  entered  into  for  the  transfer 
of  such  property  by  the  United  States  to  any  other  person  or 
entity  shall  contain — 

(A)  a  notice  of  the  type  and  quantity  of  such  hazardous 
substances, 

(B)  notice  of  the  time  at  which  such  storage,  release,  or 
disposal  took  place, 

(C)  a  description  of  the  remedial  action  taken,  if  any,  and 

(D)  a  covenant  warranting  that — 

(i)  all  remedial  action  necessary  to  protect  human 
health  and  the  environment  with  respect  to  any  such 
substance  remaining  on  the  property  has  been  taken 
before  the  date  of  such  transfer,  and 

(ii)  any  additional  remedial  action  found  to  be  neces- 
sary after  the  date  of  such  transfer  shall  be  conducted 
by  the  United  States, 
(h)  Obligations  Under  Solid  Waste  Act. — Nothing  in  this  sec- 
tion shall  affect  or  impair  the  obligation  of  any  department,  agency, 
or  instrumentality  of  the  United  States  to  comply  with  any  require- 
ment of  the  Solid  Waste  Disposal  Act  (including  corrective  action  re- 
quirements). 

(i)  State  Coordinator. — A  State  may  request  and  be  granted  by 
the  Administrator  the  role  of  on-scene  coordinator  for  Federal  facili- 
ty projects  within  its  boundaries.  The  necessary  and  reasonable  ex- 
penses of  the  on-scene  coordinator  shall  be  paid  to  the  State  by  the 
Agency. 
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SEC.  121.  CLEANUP  STANDARDS. 

(a)  Basic  Requirements. — The  Administrator  shall  select  appro- 
priate cost-effective  remedial  actions  to  be  carried  out  under  section 
104  or  secured  under  section  106.  Such  actions — 

(1)  shall  be  in  accordance  with  the  National  Contingency 
Plan, 

(2)  shall  be  in  accordance  with  the  requirements  of  this  sec- 
tion, and 

(3)  shall  require  that  level  or  standard  of  control  of  each  haz- 
ardous substance  or  pollutant  or  contaminant  at  the  facility 
which  is  necessary  to  protect  human  health  and  environment. 

(b)  Permanent  Solutions. — 

(1)  General  requirement. — If  a  permanent  solution  meets 
the  requirements  of  subsection  (a)  with  respect  to  a  facility  and 
such  solution  is  feasible  and  achievable,  the  Administrator 
shall,  to  the  maximum  extent  practicable,  select  such  solution 
as  the  remedial  action  for  the  facility. 

(2)  Determination  of  practicability. — For  purposes  of  this 
section,  the  Administrator  shall  determine  whether  or  not  a  so- 
lution or  remedial  action  is  practicable  by  taking  into  consider- 
ation the  following  factors,  among  others:  availability  of  tech- 
nology, installation  period,  uncertainties  related  to  level  of  per- 
formance of  the  solution  or  remedial  action,  level  of  public  sup- 
port for  the  solution  or  remedial  action,  and  whether  or  not  the 
solution  or  remedial  action  has  been  achieved  in  practice  at  any 
other  facility  or  site  which  has  characteristics  similar  to  the  fa- 
cility or  site  concerned. 

(c)  Interim  Measures. — 

(1)  In  general. — If  the  Administrator  determines  that  a  per- 
manent solution  is  not  feasible  and  achievable  with  respect  to 
any  release  or  threatened  release  of  a  hazardous  substance  or 
pollutant  or  contaminant,  the  Administrator  shall  provide  such 
containment  and  other  interim  measures  as  he  deems  necessary 
to  protect  human  health  and  the  environment  during  an  inter- 
im period  until  a  permanent  solution  becomes  feasible  and 
achievable.  Such  interim  measures  shall  provide  the  maximum 
level  of  control  of  the  hazardous  substance  or  pollutant  or  con- 
taminant which  the  Administrator  determines  to  be  feasible 
and  achievable. 

(2)  Above-ground  structures. — If  the  Administrator  deter- 
mines that  a  permanent  solution  is  not  feasible  and  achievable, 
the  Administrator  shall  encourage  remedial  actions  in  which 
hazardous  substances  and  pollutants  and  contaminants  are  se- 
curely contained  in  such  above-ground  engineered  structures  as 
the  Administrator  deems  necessary  to  protect  human  health 
and  the  environment  during  an  interim  period  until  a  perma- 
nent solution  becomes  feasible  and  achievable. 

(d)  Treatment  of  Sites  and  Facilities  in  Interim  Category.— 

(1)  Separate  category  on  npl. — Whenever  a  determination 
is  made  that  a  permanent  solution  is  not  feasible  and  achieva- 
ble with  respect  to  a  release  at  any  site  or  facility,  the  site  or 
facility  shall  be  placed  in  a  separate  category  on  the  National 
Priorities  List  labelled  'Interim  Category''. 
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(2)  Review  of  interim  category  sites  or  facilities.— The 
Administrator  shall  review  each  site  or  facility  in  the  Interim 
Category  on  the  National  Priorities  List  within  five  years  fol- 
lowing its  placement  in  such  category  and  at  subsequent  inter- 
vals of  10  and  15  years  after  such  placement.  Such  review  shall 
include — 

(A)  a  determination  whether  the  interim  measures  taken 
with  respect  to  such  site  or  facility  under  subsection  (c)  are 
adequately  protecting  human  health  and  the  environment; 

(B)  a  determination  whether  a  permanent  solution  is  fea- 
sible and  achievable  at  such  site  or  facility  at  the  time  of 
such  review;  and 

(C)  a  determination  whether  additional  interim  measures 
are  feasible  and  achievable  at  the  site  or  facility  at  the 
time  of  such  review. 

(3)  No  PERMANENT  solution  feasible  and  achievable. — If 
the  Administrator  determines — 

(A)  under  paragraph  (2)  that  interim  measures  taken  for 
any  site  or  facility  are  not  protecting  human  health  and 
the  environment,  and 

(B)  that  a  permanent  solution  is  not  feasible  and  achieva- 
ble, 

he  shall,  to  the  maximum  extent  practicable,  undertake  such 
additional  interim  measures  as  are  feasible  and  achievable. 

(e)  Selection  of  Remedial  Action. — In  evaluating  alternative 
remedial  actions  (including  whether  to  utilize  onsite  or  offsite  reme- 
dial actions),  the  Administrator  shall  specifically  assess  the  long- 
term  effectiveness  of  various  alternatives,  including  an  assessment 
of  permanent  solutions  and  alternative  treatment  technologies  and 
resource  recovery  technologies  that,  in  whole  or  in  part,  will  result 
in  a  permanent  and  significant  decrease  in  the  toxicity,  mobility,  or 
volume  of  the  hazardous  substance,  pollutant,  or  contaminant, 
taking  into  account  each  of  the  following: 

(1)  The  long-term  uncertainties  associated  with  land  disposal. 

(2)  The  goals,  objectives,  and  requirements  of  the  Solid  Waste 
Disposal  Act. 

(3)  The  persistence,  degradability  in  nature,  toxicity,  mobility, 
and  propensity  to  bioaccumulate  of  such  hazardous  substances 
and  their  constituents. 

(4)  The  potential  threat  to  human  health  and  the  environ- 
ment associated  with  excavation,  transportation,  and  redispo- 
sal. 

(5)  Short-  and  long-term  potential  for  adverse  health  effects 
from  human  exposure. 

(6)  Long-term  maintenance  costs. 

(f)  Preferred  Actions. — Remedial  actions  which  significantly 
reduce  the  volume,  toxicity,  or  mobility  of  the  hazardous  substance 
or  pollutant  or  contaminant  are  to  be  preferred  over  remedial  ac- 
tions which  do  not  result  in  such  reductions. 

(g)  Onsite  Remedial  Action. — 

(1)  Applicability. — This  subsection  shall  apply  only  to  haz- 
ardous substances  and  pollutants  and  contaminants  which 
remain  onsite. 
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(2)  Application  of  other  federal  environmental  stand- 
ards. — If  any — 

(A)  standard  under  one  or  more  provisions  of  the  Toxic 
Substances  Control  Act,  the  Safe  Drinking  Water  Act,  the 
Clean  Air  Act,  the  Federal  Water  Pollution  Control  Act,  or 
the  Solid  Waste  Disposal  Act,  or 

(B)  water  quality  criteria  under  any  provision  of  the  Fed- 
eral Water  Pollution  Control  Act, 

is  applicable  to  the  hazardous  substance  or  pollutant  or  con- 
taminant concerned  and  is  relevant  and  appropriate  under  the 
circumstances  presented  by  the  release  or  threatened  release  of 
such  hazardous  substance  or  pollutant  or  contaminant,  the  re- 
medial action  selected  under  section  104  or  secured  under  sec- 
tion 106  shall  require  a  level  or  standard  of  control  for  such 
hazardous  substance  or  pollutant  or  contaminant  which  is 
equivalent  to  whichever  of  such  applicable  relevant  and  appro- 
priate standards  or  criteria  the  Administrator  determines  to  be 
most  stringent. 

(3)  More  stringent  state  standards. — 

(A)  Application. — If  the  Administrator  determines 
that — 

(i)  a  standard  under  a  State  environmental  law  is — 

(I)  applicable  to  the  hazardous  substance  or  pol- 
lutant or  contaminant  concerned  and  is  relevant 
and  appropriate  under  the  circumstances  presented 
by  the  release  or  threatened  release  of  such  hazard- 
ous substance  or  pollutant  or  contaminant;  and 

(II)  more  stringent  than  the  most  stringent 
standard  selected  under  paragraph  (2)  or  the 
standard  that  applies  under  this  section  in  the  ab- 
sence of  an  applicable  and  relevant  and  appropri- 
ate standard  under  paragraph  (2);  and 

(ii)  there  is  a  cost-effective  remedial  action  which 
will  achieve  such  State  standard  and  is  feasible  and 
achievable  and  meets  the  requirements  of  this  section; 
and  if  the  State  agrees  to  application  of  such  standard  to 
the  hazardous  substance  or  pollutant  or  contaminant  and 
to  comply  with  subparagraph  (B),  the  Administrator  shall 
select  that  remedial  action. 

(B)  State  share. — If  a  more  stringent  State  standard  is 
applied  under  this  paragraph  in  the  case  of  a  remedial 
action  the  costs  of  which  are  being  paid  in  whole  or  in  part 
from  the  Fund,  the  Administrator  shall  determine  the 
amount  by  which  the  costs  of  the  remedial  action  achieving 
such  standard  exceed  the  costs  that  would  have  been  in- 
curred for  remedial  action  if  subparagraph  (A)  were  not  in 
effect.  The  State  in  such  a  case  shall  pay  100  percent  of 
such  excess.  If  the  State  pays  any  such  amount,  the  State 
may  recover  such  amount  from  responsible  parties  in  an 
action  under  section  107. 

(4)  Containment.  —  Where  the  remedial  action  selected  under 
section  104  or  secured  under  section  106  at  any  facility  does  not 
include  the  removal  of  all  hazardous  substances  and  pollutants 
and  contaminants  from  such  facility,  any  remedial  action  pro- 
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viding  for  the  containment  of  any  such  substance  or  pollutant 
or  contaminant  at  such  facility  shall  comply  with  the  stand- 
ards applicable  to  facilities  required  to  obtain  permits  under 
section  3005  of  the  Solid  Waste  Disposal  Act. 

(5)  Contamination  from  other  sources. — The  level  or 
standard  of  control  required  in  accordance  with  this  subsection 
shall  be  required  only  regarding  remedial  actions  taken  with  re- 
spect to  the  release  or  threatened  release  of  a  hazardous  sub- 
stance or  pollutant  or  contaminant  from  the  facility  concerned 
and  shall  not  be  applicable  to  contamination  from  other 
sources, 
(h)  Offsite  Remedial  Action. — 

(1)  Transfer  to  a  complying  facility. — In  the  case  of  any 
removal  or  remedial  action  involving  the  transfer  of  any  haz- 
ardous substance  or  pollutant  or  contaminant  offsite,  such  haz- 
ardous substance  or  pollutant  or  contaminant  shall  only  be 
transferred  to  a  facility  which  is  operating  in  compliance  with 
sections  3004  and  3005  of  the  Solid  Waste  Disposal  Act.  Such 
substance  or  pollutant  or  contaminant  may  be  transferred  to  a 
land  disposal  facility  only  if  the  facility  is  operating  in  compli- 
ance with  such  sections  and  only  if  the  Administrator  deter- 
mines that  the  facility  is  not  releasing  hazardous  waste  or  con- 
stituents thereof  into  the  groundwater  or  surface  water. 

(2)  Transfer  to  a  controlled  facility. — Notwithstanding 
paragraph  (1),  it  the  Administrator  determines  that — 

(A)  there  is  not  reasonably  available  a  facility  complying 
with  sections  3004  and  3005  of  the  Solid  Waste  Disposal 
Act;  and 

(B)  any  hazardous  substance  or  pollutant  or  contaminant 
poses  an  imminent  and  substantial  endangerment  to 
human  health  and  the  environment; 

a  removal  or  remedial  action  may  involve  the  transfer  of  such 
substance  or  pollutant  or  contaminant  offsite  to  a  land  disposal 
facility  from  which  releases  into  the  groundwater  and  surface 
water  are  being  controlled  by  a  corrective  action  program  ap- 
proved by  the  Administrator  under  subtitle  C  of  the  Solid 
Waste  Disposal  Act. 

(3)  Definition  of  land  disposal.— As  used  in  this  subsec- 
tion, (A)  the  term  uland  disposal"  has  the  meaning  provided  by 
section  3004  of  the  Solid  Waste  Disposal  Act,  and  (B)  the  term 
"hazardous  waste"  means  hazardous  waste  listed  or  identified 
under  section  3001  of  such  Act. 

(i)  Waivers. — The  Administrator  may  waive  the  application  of 
the  requirements  of  subsection  (g)  with  respect  to  any  facility  and 
select  alternative  remedial  or  abatement  action  which  does  not 
comply  with  such  requirements  if  the  Administrator  makes  any  of 
the  following  findings: 

(1)  The  Administrator  finds  that  such  alternative  remedial  or 
abatement  action  will  provide  protection  of  human  health  and 
the  environment  substantially  equivalent  to  the  remedial  or 
abatement  action  which  would  be  necessary  to  comply  with 
such  requirements. 

(2)  The  Administrator  finds  that  compliance  with  the  require- 
ments of  subsection  (g)  at  that  facility  will  result  in  greater  risk 
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to  human  health  and  the  environment  than  alternative  options. 
This  finding  shall  be  on  the  basis  of  a  quantitative  assessment 
to  the  maximum  extent  possible. 

(3)  The  Administrator  finds  that  compliance  with  such  re- 
quirements is  technically  impracticable  from  an  engineering 
perspective. 

(4)  The  Administrator  finds  that  compliance  with  such  re- 
quirements at  that  facility  will  consume  a  disproportionate 
share  of  the  Fund,  taking  into  account  the  size  and  complexity 
of  the  facility  and  benefits  to  human  health  and  the  environ- 
ment which  may  be  obtained  through  other  uses  under  this  Act 
of  the  sums  available  in  the  Fund  which  would  be  expended  to 
comply  with  such  requirements. 

A  finding  under  this  subsection  (other  than  paragraph  (4))  may  also 
be  made  with  respect  to  remedial  action  financed  in  whole  or  in 
part  by  private  parties.  In  such  case,  the  finding  shall  be  made  on 
the  basis  of  the  same  considerations  as  would  be  used  with  respect 
to  remedial  action  financed  by  the  Fund.  A  waiver  may  not  be 
granted  under  this  subsection  if  the  granting  of  such  waiver  would 
result  in  a  violation  of  any  other  provision  of  Federal  law. 
(j)  Permits  for  Onsite  Cleanup. — 

(1)  Federal. — No  permit  shall  be  required  under  Federal  law 
(other  than  the  Clean  Air  Act  and  the  Federal  Water  Pollution 
Control  Act)  for  any  response  action  undertaken  by  any  person 
under  section  104  or  106  at  any  facility  to  the  extent  that  such 
action  does  not  involve  the  transfer  of  a  hazardous  substance  or 
pollutant  or  contaminant  from  the  facility  at  which  the  release 
or  threatened  release  occurs  to  another  facility. 

(2)  State. — No  permit  shall  be  required  under  State  or  local 
law  for  any  response  action  undertaken  under  section  104  or  106 
at  the  facility  at  which  the  release  or  threatened  release  oc- 
curred. 

(3)  Federal  facilities. — Nothing  in  this  subsection  shall 
apply  to  any  action  undertaken  pursuant  to  this  Act  at  a  facili- 
ty which  is  owned  or  operated  by  a  department,  agency,  or  in- 
strumentality of  the  United  States.  Nothing  in  this  subsection 
or  in  any  other  provision  of  this  Act  shall  preempt  or  otherwise 
affect  the  application  of  any  Federal  or  State  law,  including 
any  permit  requirement,  to  any  response  action  undertaken  at 
such  a  facility. 

(4)  State  environmental  impact  requirements. — Prior  to 
commencement  of  a  remedial  investigation  and  feasibility 
study,  the  Administrator  shall  notify  the  State  of  such  action. 
If  within  60  days  thereafter,  the  State  notifies  the  Administra- 
tor of  any  State  procedural  requirements  which  would  be  appli- 
cable under  State  statutes  requiring  preparation  of  environmen- 
tal impact  statements,  the  Administrator  shall,  in  consultation 
with  the  State,  establish  functionally  equivalent  procedures  gov- 
erning the  preparation  of  such  investigation  and  study  which 
adopt  such  State  requirements  unless  the  State  waives  such  re- 
quirements. Compliance  with  this  subsection  shall  be  deemed  to 
be  compliance  with  such  State  environmental  impact  statutes. 
Nothing  in  this  paragraph  shall  be  construed  to  diminish  the 
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procedural  protections  of  the  National  Environmental  Policy 
Act  of  1969  or  otherwise  affect  the  application  of  such  Act. 

(5)  Consolidation  of  permit  procedures. — If  one  or  more 
State  or  Federal  permits  are  required  for  any  response  action, 
the  Administrator  shall  consolidate  the  procedures,  including 
any  requirements  for  public  participation,  of  such  permits  with 
the  procedures  under  this  Act.  Nothing  in  this  paragraph  shall 
affect  the  substantive  requirements  of  such  permits, 
(k)  Destruction  of  Dioxin  Wastes.— 

(1)  Treatment  technology. — With  respect  to  any  remedial 
action  involving  a  hazardous  substance  or  pollutant  or  contami- 
nant containing  chlorinated  or  halogenated  dioxins  or  chlorin- 
ated or  halogenated  dibenzofurans,  the  Administrator  shall,  to 
the  maximum  extent  practicable,  require  treatment  technology 
that  provides  each  of  the  following: 

(A)  A  destruction  and  removal  efficiency  meeting  or  ex- 
ceeding 99.9999  percent. 

(B)  A  treatment  process  which  minimizes  accidental  emis- 
sions of  chlorinated  or  halogenated  dioxins,  dibenzofurans, 
and  other  highly  toxic  materials  to  the  environment. 

(C)  Protection  against  emissions  of  any  hazardous  sub- 
stance or  pollutant  or  contaminant  into  the  air  during 
normal  operation  and  equivalent  protection  during  non- 
steady  operations  including  start-up,  shut-down,  and  power 
failures. 

(D)  Protection  against  secondary  formation  of  halogenat- 
ed dioxins  and  dibenzofurans. 

(2)  Requirements. — The  requirements  specified  in  paragraph 
(1)  shall  not  apply  if  the  Administrator  determines  that — 

(A)  an  alternative  method  of  treatment  or  disposal  pro- 
vides comparable  or  greater  protection  of  human  health 
and  the  environment,  or 

(B)  there  will  be  no  human  exposure  to  the  hazardous 
substance  or  pollutant  or  contaminant  containing  chlorin- 
ated or  halogenated  dioxins  or  chlorinated  or  halogenated 
dibenzofurans. 

(I)  Value  Engineering  Review. — In  any  evaluation  under  this 
section  of  the  cost  effectiveness  of  a  response  action,  the  Administra- 
tor shall  require  value  engineering  review  in  accordance  with  this 
subsection.  The  Administrator  shall  require  value  engineering 
review  for  any  response  action  to  be  carried  out  under  this  Act  by 
the  United  States,  a  State,  or  a  political  subdivision  of  a  State  if 
the  cost  of  the  response  action,  including  the  cost  of  removal  and 
construction  related  to  hazardous  substances  and  pollutants  and 
contaminants,  and  including  the  cost  of  operation  and  maintenance, 
is  projected  to  exceed  $4,000,000.  For  purposes  of  this  subsection,  the 
term  <(value  engineering  review"  means  a  specialized  cost  control 
technique  which  uses  a  systematic  and  creative  approach  to  identify 
and  to  focus  on  unnecessarily  high  cost  in  a  project  in  order  to 
arrive  at  a  cost  saving  without  sacrificing  the  reliability  or  efficien- 
cy of  the  project. 

(m)  Radon  Contaminated  Soil.— Any  radon  contaminated  soil 
that  is  in  a  residential  area  and  is  the  subject  of  a  remedial  action 
shall  be  disposed  of  at  a  facility  licensed  by  the  Nuclear  Regulatory 
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Commission,  or  by  a  State  pursuant  to  an  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954  (42  U.S.C.  2021),  for  the  land 
disposal  of  low-level  radioactive  waste.  Any  such  remedial  action 
which  has  been  started,  or  for  which  a  draft  remedial  investigation 
and  feasibility  study  has  been  issued  for  public  comment,  before  the 
date  of  the  enactment  of  this  subsection  shall  be  completed  as  soon 
as  is  practicable  after  such  date. 

SEC.  122.  SETTLEMENTS. 

(a)  EPA  Authority  to  Enter  Into  Agreements. — The  Adminis- 
trator may  enter  into  an  agreement  with  any  person  (including  the 
owner  or  operator  of  the  facility  or  vessel  from  which  a  release  or 
substantial  threat  of  release  emanates,  or  any  other  potentially  re- 
sponsible person)  to  perform  any  action  described  in  section  104  or 
in  subsection  (a)  of  section  106  if  the  Administrator  determines  that 
such  action  will  be  done  properly  by  such  person. 

(b)  Agreements  With  Potentially  Responsible  Parties. — 

(1)  Mixed  funding. — An  agreement  under  this  section  may 
provide  that  the  Administrator  will  reimburse  the  parties  to  the 
agreement  from  the  Fund,  with  interest,  for  certain  costs  of  ac- 
tions under  the  agreement  that  the  parties  have  agreed  to  per- 
form but  which  the  Administrator  has  agreed  to  finance. 

(2)  Reviewability. — The  Administrators  decisions  regarding 
the  availability  of  Fund  financing  under  this  subsection  shall 
not  be  subject  to  judicial  review  under  subsection  (e). 

(3)  Retention  of  funds. — If,  as  part  of  any  agreement,  the 
Administrator  will  be  carrying  out  any  action  and  the  parties 
will  be  paying  amounts  to  the  Administrator,  the  Administra- 
tor may,  notwithstanding  any  other  provision  of  law,  retain  and 
use  such  amounts  for  purposes  of  carrying  out  the  agreement. 

(c)  Limitation  of  Liability. — 

(1)  In  general. — Subject  to  the  provisions  of  this  section,  the 
Administrator  may  limit  the  liability  under  this  Act,  including 
any  future  liability,  of  each  party  to  an  agreement  under  subsec- 
tion (a)  arising  from  the  release  or  threatened  release  that  is  the 
subject  of  the  agreement.  Except  as  provided  in  paragraph  (4), 
any  such  limitation  shall  only  extend  to  liability  with  respect  to 
conditions  known  at  the  time  of  the  agreement.  Nothing  in  this 
paragraph  shall  limit  or  otherwise  affect  the  authority  of  any 
court  to  review  in  the  consent  decree  process  under  subsection  (e) 
any  limitation  on  liability  contained  in  an  agreement  under 
this  section. 

(2)  Conditions. — The  Administrator  may  only  limit  the  li- 
ability of  a  person  under  paragraph  (1)  if  each  of  the  following 
conditions  are  met: 

(A)  The  limitation  would  expedite  response  action  consist- 
ent with  the  National  Contingency  Plan  under  section  105 
of  this  Act. 

(B)  The  person  is  in  full  compliance  with  any  consent 
decree  under  section  106  for  response  to  the  release  or 
threatened  release  concerned. 

(C)  The  response  action  has  been  approved  by  the  Admin- 
istrator. 

(3)  Factors  to  consider  in  limiting  liability. — 
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(A)  Extent  of  liability  limit  based  on  permanence  of 
remedy. — In  determining  the  extent  to  which  the  liability 
of  parties  to  an  agreement  shall  be  limited  under  this  sub- 
section, the  Administrator  shall  be  guided  by  the  principle 
that  a  more  complete  limit  of  liability  shall  be  given  for  a 
more  permanent  remedy  proposed  by  such  parties. 

(B)  Other  factors. — The  Administrator  shall  also  con- 
sider the  following  factors  in  determining  whether  or  not  to 
limit  the  liability  of  a  person  under  paragraph  (1)  and  the 
extent  of  such  limitation: 

(i)  The  effectiveness  and  reliability  of  the  remedy,  in 
light  of  the  other  alternative  remedies  considered  for 
the  facility  concerned. 

(ii)  The  nature  of  the  risks  remaining  at  the  facility. 

(Hi)  The  extent  to  which  performance  standards  are 
included  in  the  order  or  decree. 

(iv)  The  extent  to  which  the  response  action  provides 
a  complete  remedy  for  the  facility,  including  a  reduc- 
tion in  the  hazardous  nature  of  the  substances  at  the 
facility. 

(v)  The  extent  to  which  the  technology  used  in  the  re- 
sponse action  is  demonstrated  to  be  effective  and  ad- 
vances the  state  of  the  art. 

(vi)  Whether  the  Fund  or  other  sources  of  funding 
would  be  available  for  any  additional  remedial  actions 
that  might  eventually  be  necessary  at  the  facility. 

(4)  Agreement  covering  so  percent  of  costs. — 

(A)  Limitation  on  future  liability. — If  the  parties  to 
an  agreement  under  this  section  agree  to  pay  in  the  aggre- 
gate a  portion  of  response  costs  which,  when  added  to  the 
portion  of  such  costs  determined  by  the  Administrator  to  be 
the  orphan  share,  is  equal  to  or  greater  than  80  percent — 

(i)  any  future  liability  of  a  party  to  the  agreement 
arising  from  conditions  at  such  facility  not  known  at 
the  time  of  the  agreement  shall  not  exceed  the  percent- 
age of  liability  agreed  to  by  such  party  in  the  agree- 
ment; and 

(ii)  the  Administrator  shall  agree  to  pay  from  the 
Fund  the  orphan  share. 

(B)  Limitation  on  construction. — Nothing  in  subpara- 
graph (A)  shall  be  construed  as  requiring  the  Administra- 
tor to  enter  into  any  agreement  under  this  section. 

(C)  Orphan  share  defined. — For  purposes  of  this  para- 
graph, the  term  "orphan  share"  means  any  portion  of  li- 
ability arising  from  conditions  at  the  concerned  facility 
which  the  Administrator  determines  to  be  the  responsibility 
of  a  party  (i)  who  no  longer  exists  and  whose  liabilities 
have  not  been  assumed  by  another  person,  or  (ii)  who  is  not 
solvent. 

(5)  Contingency  cleanup  account. — There  is  established  in 
the  Hazardous  Substances  Superfund  a  separate  account  to  be 
known  as  the  "Contingency  Cleanup  Account"  (hereinafter  in 
this  paragraph  referred  to  as  the  "Separate  Account".  The  Ad- 
ministrator may  require  parties  whose  liability  is  limited  under 
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this  subsection  to  pay  premiums  for  future  liability  related  to 
conditions  not  known  at  the  time  of  an  agreement  under  subsec- 
tion (a).  The  amount  of  such  premiums  shall  be  deposited  in  the 
Separate  Account.  The  Administrator  may  use  the  amounts 
placed  in  the  Separate  Account  only  to  carry  out  future  remedi- 
al action  under  this  section  with  respect  to  any  facilities  which 
are  subject  to  limitations  of  liability  under  this  subsection. 

(6)  Permanent  release  for  destruction  of  hazardous 
substances. — If  the  parties  to  an  agreement  under  this  section 
agree  to  destroy,  eliminate,  or  permanently  immobilize  the  haz- 
ardous constituents  of  the  hazardous  substances  subject  to  such 
agreement,  the  Administrator  shall  provide  a  permanent  and 
total  release  from  liability  with  respect  to  such  release  for  con- 
ditions known  at  the  time  of  the  agreement. 

(7)  Satisfactory  performance. — Any  limitation  of  liability 
provided  to  a  party  under  this  subsection  shall  be  subject  to  the 
satisfactory  performance  by  such  party  of  its  obligations  under 
such  agreement. 

(d)  Actions  Against  Other  Persons. — If  an  agreement  has  been 
entered  into  under  this  section,  the  Administrator  may  take  any 
action  under  section  106  against  any  person  who  is  not  a  party  to 
the  agreement  after  the  period  for  submitting  under  subsection 
(e)(2)(D)  a  proposal  with  respect  to  the  agreement  has  expired.  Noth- 
ing in  this  section  shall  be  construed  to  affect  either  of  the  follow- 
ing: 

(1)  The  liability  of  any  person  under  section  106  or  107  with 
respect  to  any  costs  or  damages  which  are  not  included  in  the 
agreement. 

(2)  The  authority  of  the  Administrator  to  maintain  an  action 
under  section  106  or  107  against  any  person  who  is  not  a  party 
to  the  agreement.  • 

(e)  Enforcement. — 

(1)  Cleanup  agreements. — 

(A)  Consent  decree. — Whenever  the  Administrator 
enters  into  an  agreement  under  this  section  with  any  poten- 
tially responsible  party  with  respect  to  action  under  section 
104(a)  or  106,  following  approval  of  the  agreement  by  the 
Attorney  General,  the  agreement  shall  be  entered  in  the  ap- 
propriate United  States  district  court  as  a  consent  decree 
under  such  section.  The  Administrator  need  not  make  any 
finding  regarding  an  imminent  and  substantial  endanger- 
ment  to  the  public  health  or  the  environment. 

(B)  Effect. — The  entry  of  any  consent  decree  under  this 
subsection  shall  not  be  construed  to  be  an  acknowledgment 
by  the  parties  that  the  release  or  threatened  release  con- 
cerned constitutes  an  imminent  and  substantial  endanger- 
ment  to  the  public  health  or  the  environment.  The  partici- 
pation by  any  party  in  the  process  under  this  section  shall 
not  be  considered  an  admission  of  liability  for  any  purpose, 
and  the  fact  of  such  participation  shall  not  be  admissible 
in  any  judicial  or  administrative  proceeding,  including  a 
subsequent  proceeding  under  this  section. 

(C)  Structure. — The  Administrator  may  fashion  a  con- 
sent decree  so  that  (i)  the  entering  of  such  decree  and  com- 
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pliance  with  such  decree  or  with  any  determination  or 
agreement  made  pursuant  to  this  section  shall  not  be  con- 
sidered an  admission  of  liability  for  any  purpose,  and  (ii) 
the  entering  of  such  decree  and  such  compliance  and  such 
determination  or  agreement  shall  not  be  admissible  in  any 
judicial  or  administrative  proceeding,  including  a  subse- 
quent proceeding  under  this  section. 
(D)  Public  participation.— 

(i)  Filing  of  proposed  judgment. — At  least  SO  days 
before  a  final  judgment  is  entered  under  subparagraph 
(A),  the  proposed  judgment  shall  be  filed  with  the 
court. 

(ii)  Opportunity  "or  comment.— The  Attorney  Gen- 
eral shall  provide  an  opportunity  to  persons  who  are 
not  named  as  parties  to  the  action  to  comment  on  the 
proposed  judgment  before  its  entry  by  the  court  as  a 
final  judgment.  The  Attorney  General  shall  consider, 
and  file  with  the  court,  any  written  comments,  views, 
or  allegations  relating  to  the  proposed  judgment.  The 
Attorney  General  may  (I)  withdraw  or  withhold  its 
consent  to  the  proposed  judgment  if  the  comments, 
views,  and  allegations  concerning  the  judgment  dis- 
close facts  or  considerations  which  indicate  that  the 
proposed  judgment  is  inappropriate,  improper,  or  inad- 
equate, or  (II)  oppose  an  attempt  by  any  person  to  inter- 
vene in  the  action. 

(Hi)  Exception. — The  Attorney  General  may  permit 
an  exception  to  the  requirements  of  this  subparagraph 
in  a  case  in  which  extraordinary  circumstances  require 
a  period  shorter  than  30  days  or  a  procedure  other 
than  that  provided  in  this  subparagraph. 
(2)  104(b)  agreements. — Whenever  the  Administrator  enters 
into  an  agreement  under  this  section  with  any  potentially  re- 
sponsible party  with  respect  to  action  under  section  104(b),  the 
Administrator  shall  issue  an  order  setting  forth  the  obligations 
of  such  party.  The  United  States  district  court  for  the  district  in 
which  the  release  or  threatened  release  occurs  may  enforce  such 
order.  Any  party  to  an  agreement  under  this  section  who  fails 
or  refuses  to  comply  with  the  requirements  of  the  order  shall  be 
liable  for  a  civil  penalty  in  an  amount  not  to  exceed  $25,000  for 
each  day  during  which  such  failure  or  refusal  continues. 
(f)  Special  Notice  Procedures. — 

(1)  Notice. — Whenever  the  Administrator  determines  that  a 
period  of  negotiation  under  this  subsection  would  facilitate  an 
agreement  under  this  subsection  with  potentially  responsible 
parties  for  taking  action  under  subsection  (b)  of  section  104  or 
under  section  106,  the  Administrator  shall  so  notify  all  such 
parties  and  shall  provide  them  with  information  concerning 
each  of  the  following: 

(A)  The  identity  of  other  notice  recipients. 

(B)  The  volume  and  nature  of  hazardous  substances  at 
the  facility,  to  the  extent  such  information  is  available. 
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(C)  A  ranking  by  volume  of  the  substances  at  the  facility, 
to  the  extent  such  information  is  available. 
The  Administrator  shall  make  the  information  referred  to  in 
this  paragraph  available  in  advance  of  notice  under  this  para- 
graph upon  the  request  of  a  potentially  responsible  party  in  ac- 
cordance with  procedures  provided  by  the  Administrator.  The 
provisions  of  subsection  (e)  of  section  104  regarding  protection  of 
confidential  information  apply  to  information  provided  under 
this  paragraph. 

(2)  Negotiation. — 

(A)  Moratorium. — Except  as  provided  in  this  subsection, 
the  Administrator  may  not  commence  action  under  section 
104(a)  or  take  any  action  under  section  106  for  120  days 
after  providing  notice  and  information  under  this  subsec- 
tion with  respect  to  such  action.  Except  as  provided  in  this 
subsection,  the  Administrator  may  not  commence  action 
under  section  104(b)  for  90  days  after  providing  notice  and 
information  under  this  subsection  with  respect  to  such 
action. 

(B)  Proposals. — Persons  receiving  notice  and  informa- 
tion under  paragraph  (1)  of  this  subsection  with  respect  to 
action  under  section  106  shall  have  60  days  from  the  date 
of  receipt  of  such  notice  to  make  a  proposal  to  the  Adminis- 
trator for  undertaking  or  financing  the  action  under  section 
106.  Persons  receiving  notice  and  information  under  para- 
graph (1)  of  this  subsection  with  respect  to  action  under  sec- 
tion 104(b)  shall  have  60  days  from  the  date  of  receipt  of 
such  notice  to  make  a  proposal  to  the  Administrator  for  as- 
sisting or  financing  the  action  under  section  104(b). 

(C)  Additional  parties. — If  an  additional  potentially  re- 
sponsible party  is  identified  during  the  negotiation  period 
or  after  an  agreement  has  been  entered  into  under  this  sub- 
section concerning  a  release  or  threatened  release,  the  Ad- 
ministrator may  bring  the  additional  party  into  the  negoti- 
ation or  enter  into  a  separate  agreement  with  such  party. 

(3)  Failure  to  propose. — If  the  Administrator  determines 
that  a  good  faith  proposal  for  undertaking  or  financing  action 
under  section  106  has  not  been  submitted  within  60  days  of  the 
provision  of  notice  pursuant  to  this  subsection,  the  Administra- 
tor may  thereafter  commence  action  under  section  104(a)  or  take 
an  action  against  any  person  under  section  106  of  this  Act.  If 
the  Administrator  determines  that  a  good  faith  proposal  for 
assisting  or  financing  action  under  section  104(b)  has  not  been 
submitted  within  60  days  of  the  provision  of  notice  pursuant  to 
this  subsection,  the  Administrator  may  thereafter  commence  ac- 
tion under  104(b). 

(4)  Significant  public  health  threats.— Nothing  in  this 
subsection  shall  limit  the  Administrator's  authority  to  under- 
take response  action  regarding  a  significant  threat  to  public 
health  within  the  negotiation  period  established  by  this  subsec- 
tion. 

(g)  De  Minimis  Settlements. — 

(1)  Requirement. — Notwithstanding  any  other  provision  of 
this  section,  in  an  administrative  or  civil  action  under  section 
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106  or  section  107  of  this  Act,  the  Administrator  shall,  in  ap- 
propriate cases,  reach  a  final  settlement  with,  and  grant  a  re- 
lease from  liability  to,  any  potentially  responsible  party  in  such 
an  action  where  such  settlement  does  not  involve  a  substantial 
portion  of  the  response  costs  at  the  facility  concerned  if  both  of 
the  following  are  minimal  in  comparison  to  other  hazardous 
substances  at  the  facility: 

(A)  The  amount  of  the  hazardous  substances  contributed 
by  that  party  to  the  facility. 

(B)  The  toxic  or  other  hazardous  effects  of  the  substances 
contributed  by  that  party  to  the  facility. 

The  Administrator  shall  reach  any  such  settlement  and  grant 
any  such  release  from  liability  as  soon  as  possible  after  the  Ad- 
ministrator has  available  the  information  necessary  to  reach 
such  a  settlement  and  grant  such  a  release  from  liability. 

(2)  Settlements  with  other  potentially  responsible  par- 
ties.— Nothing  in  this  subsection  shall  be  construed  to  affect 
the  authority  of  the  Administrator  to  reach  settlements  with 
other  potentially  responsible  parties  under  this  Act. 
(h)  Definition  of  Potentially  Responsible  Party. — As  used  in 
this  section,  the  term  "potentially  responsible  party"  means,  with  re- 
spect to  any  release  or  threatened  release,  a  person  against  whom  an 
action  could  be  brought  under  section  106  with  respect  to  such  re- 
lease or  a  person  who  would  be  liable  under  section  107  if  response 
costs  were  incurred  by  the  Administrator  with  respect  to  such  re- 
lease or  threatened  release. 

SEC.  123.  PUBLIC  PARTICIPATION. 

(a)  Proposed  Plan. — Before  adoption  of  any  plan  for  remedial 
action  to  be  undertaken  by  the  Administrator  or  by  a  State  or  by 
any  other  person  at  any  site,  the  Administrator  or  State,  as  appro- 
priate, shall  take  both  of  the  following  actions: 

(1)  Publish  a  notice  and  brief  analysis  of  the  proposed  plan 
and  make  such  plan  available  to  the  public. 

(2)  Provide  a  reasonable  opportunity  for  submission  of  written 
and  oral  comments  and  an  opportunity  for  a  public  meeting  at 
or  near  the  facility  at  issue  regarding  the  proposed  plan  and  re- 
garding any  waivers  under  section  121  (relating  to  cleanup 
standards).  The  Administrator  shall  keep  a  transcript  of  the 
meeting  and  make  such  transcript  available  to  the  public. 

The  notice  and  analysis  published  under  paragraph  (1)  shall  in- 
clude sufficient  information  as  may  be  necessary  to  provide  a  rea- 
sonable explanation  of  the  proposed  plan. 

(b)  Final  Plan. — Notice  of  the  final  remedial  action  plan  adopted 
shall  be  published  and  the  plan  shall  be  made  available  to  the 
public  before  commencement  of  any  remedial  action.  Such  final 
plan  shall  be  accompanied  by  a  discussion  of  any  significant 
changes  (and  the  reasons  for  such  changes)  in  the  proposed  plan 
and  a  response  to  each  of  the  significant  comments,  criticisms,  and 
new  data  submitted  in  written  or  oral  presentations  under  subsec- 
tion (a). 

(c)  Explanation  of  Differences.— After  adoption  of  a  final  re- 
medial action  plan — 

(1)  if  any  remedial  action  is  taken, 
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(2)  if  any  enforcement  action  under  section  106  is  taken,  or 

(3)  if  any  settlement  or  consent  decree  under  section  106  is  en- 
tered into, 

and  if  such  action,  settlement,  or  decree  differs  in  any  significant 
respects  from  the  final  plan,  the  Administrator  shall  publish  an  ex- 
planation of  the  significant  differences  and  the  reasons  such 
changes  were  made. 

(d)  Publication. — For  the  purposes  of  this  section,  publication 
shall  include,  at  a  minimum,  publication  in  a  major  local  newspa- 
per of  general  circulation. 

(e)  Grants  for  Technical  Assistance. — 

(1)  Authority. — In  accordance  with  rules  promulgated  by  the 
Administrator,  the  Administrator  may  make  grants  available  to 
any  group  of  individuals  which  may  be  affected  by  a  release  or 
threatened  release  at  any  facility  which  is  listed  on  the  Nation- 
al Priorities  List  under  the  National  Contingency  Plan.  Such 
grants  shall  be  for  the  purpose  of  enabling  the  group  to  obtain 
technical  assistance  to  review  and  assess  data  and  information 
which  has  been  prepared  by  the  Administrator  with  respect  to 
such  facility  and  which  is  required  to  be  published  under  this 
subsection. 

(2)  Amount. — The  amount  of  any  grant  under  this  subsection 
may  not  exceed  $25,000  for  a  single  grant  recipient.  The  Admin- 
istrator may  waive  the  $25,000  limitation  in  any  case  where 
such  waiver  is  necessary  to  carry  out  the  purposes  of  this  subsec- 
tion. Each  grant  recipient  shall  be  required,  as  a  condition  of 
the  grant,  to  contribute  at  least  20  percent  of  the  total  of  costs 
of  the  expert  advice  and  technical  assistance  for  which  such 
grant  is  made.  The  Administrator  may  waive  the  20  percent 
contribution  requirement  if  the  grant  recipient  demonstrates  fi- 
nancial need  and  such  waiver  is  necessary  to  facilitate  public 
participation  in  the  selection  of  remedial  action  at  the  facility. 
Not  more  than  one  grant  may  be  made  under  this  subsection 
with  respect  to  a  single  facility,  but  the  grant  may  be  renewed 
to  facilitate  public  participation  at  all  stages  of  remedial 
action. 

SEC.  124.  RESPONSE  ACTION  CONTRACTORS. 

(a)  Liability  of  Response  Action  Contractors  and  States 
Providing  Response. — 

(1)  Response  action  contractors. — Notwithstanding  section 
114,  a  person  who  is  a  response  action  contractor  with  respect  to 
any  release  or  threatened  release  of  a  hazardous  substance  or 
pollutant  or  contaminant  from  a  facility  shall  not  be  liable 
under  this  title,  under  any  other  Federal  law,  under  the  law  of 
any  State  or  political  subdivision,  or  under  common  law  to  any 
person  for  injuries,  costs,  damages,  expenses,  or  other  liability 
(including  but  not  limited  to  claims  for  indemnification  or  con- 
tribution and  claims  by  third  parties  for  death,  personal  injury, 
illness  or  loss  of  or  damage  to  property  or  economic  loss)  which 
results  from  such  release  or  threatened  release. 

(2)  States  providing  response. — Notwithstanding  section 
114,  a*  State  which  is  providing  a  response  action  (other  than 
under  a  response  action  contract)  with  respect  to  a  release  or 
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threatened  release  of  a  hazardous  substance  or  pollutant  or  con- 
taminant from  a  facility  which  the  State  does  not  own  or  oper- 
ate shall  not  be  liable  under  this  title  with  respect  to  such  re- 
lease or  threatened  release. 

(3)  Negligence,  etc.— Paragraphs  (1)  and  (2)  shall  not  apply 
in  the  case  of  a  release  that  is  caused  by  conduct  of  the  response 
action  contractor  or  State  which  is  negligent  or  grossly  negli- 
gent or  which  constitutes  intentional  misconduct. 

(4)  Persons  retained  or  hired. — Any  person  retained  or 
hired  by  a  response  action  contractor,  or  by  a  State  with  respect 
to  a  release  or  threatened  release  from  a  facility  described  in 
paragraph  (2),  to  provide  any  services  relating  to  response  action 
shall  have  the  same  exemption  from  liability  provided  to  the  re 
sponse  action  contractor  or  State,  as  the  case  may  be. 

(5)  Effect  on  warranties. — Nothing  in  this  subsection  shall 
affect  the  liability  of  any  person  under  any  express  or  implied 
warranty  under  Federal,  State,  or  common  law. 

(b)  Savings  Provisions. — 

(1)  Liability  of  other  persons. — Nothing  in  this  section 
shall  affect  the  liability  under  this  Act  or  under  any  other  au- 
thority of  Federal  or  State  law  of  any  person,  other  than  a  re- 
sponse action  contractor  or  a  State. 

(2)  Burden  of  plaintiff. — Nothing  in  this  section  shall 
affect  the  plaintiffs  burden  of  establishing  liability  under  this 
title. 

(c)  Indemnification. — 

(1)  In  general. — The  Administrator  may  agree  to  hold  harm- 
less and  indemnify  any  response  action  contractor  meeting  the 
requirements  of  this  subsection  against  any  liability  (including 
the  expenses  of  litigation  or  settlement)  arising  out  of  the  con- 
tractors performance  in  carrying  out  response  action  activities 
under  the  response  action  contract  and  in  accordance  with  this 
title  to  the  extent  that — 

(A)  such  liability  exceeds  or  is  not  covered  by  insurance 
made  available,  at  a  fair  and  reasonable  price,  to  the  con- 
tractor at  the  time  the  contractor  enters  into  the  contract  to 
provide  response  action;  and 

(B)  such  liability  is  not  caused  by  conduct  of  the  contrac- 
tor which  is  grossly  negligent  or  which  constitutes  inten- 
tional misconduct. 

(2)  Nonapplicability. — This  subsection  shall  not  be  subject 
to  section  1301  or  1341  of  title  31  of  the  United  States  Code  or 
section  3732  of  the  Revised  Statutes  (41  U.S.C.  11). 

(d)  Exception  to  Exemption. — The  exemption  provided  under 
subsection  (a)  and  the  authority  of  the  Administrator  to  offer  in- 
demnification under  subsection  (c)  shall  not  apply  to  any  person  cov- 
ered by  the  provisions  of  paragraph  (1),  (2),  (3),  or  (4)  of  section 
107(a)  with  respect  to  the  release  or  threatened  release  concerned  if 
such  person  would  be  covered  by  such  provisions  even  if  such  person 
had  not  carried-  out  any  actions  referred  to  in  subsection  (f)  of  this 
section  or  described  in  subsection  (a)(2). 

(e)  Liability  of  Other  Persons  Unaffected.— -Nothing  in 
this  section  shall  affect  the  liability  under  this  title  or  under  any 
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other  Federal  or  State  law  of  any  person  other  than  a  response 
action  contractor. 

(f)  Definitions. — For  purposes  of  this  section — 

(1)  Response  action  contract. — The  term  ''response  action 
contract"  means  any  written  contract  or  agreement  entered  into 
by  a  response  action  contractor  (as  defined  in  paragraph  (2)(A) 
of  this  subsection)  with — 

(A)  the  Administrator; 

(B)  any  other  Federal  agency; 

(C)  a  State  or  political  subdivision  which  has  entered 
into  a  contract  or  cooperative  agreement  in  accordance  with 
section  104(d)(1)  of  this  Act;  or 

(D)  any  potentially  responsible  party,  as  defined  by  sec- 
tion 122; 

to  provide  any  response  action  under  this  Act  with  respect  to 
any  release  or  threatened  release  of  a  hazardous  substance  or 
pollutant  or  contaminant  from  a  facility  or  to  provide  any  eval- 
uation, planning,  engineering,  surveying  and  mapping,  design, 
construction,  equipment,  or  any  ancillary  services  thereto  for 
such  facility. 

(2)  Response  action  contractor. — The  term  "response 
action  contractor"  means — 

(A)  any  person  who  enters  into  a  response  action  contract 
with  respect  to  any  release  or  threatened  release  of  a  haz- 
ardous substance  or  pollutant  or  contaminant  from  a  facili- 
ty and  is  carrying  out  such  contract;  and 

(B)  any  person  who  is  retained  or  hired  by  a  person  de- 
scribed in  subparagraph  (A)  to  provide  any  services  relating 
to  a  response  action. 

(g)  Competition. — To  protect  the  health  and  safety  of  the  public 
and  to  assure  the  selection  of  technically  superior  response  action 
contractors,  no  potential  offeror  of  a  bid  or  proposal  for  a  contract, 
subcontract  or  cooperative  agreement  to  be  performed  and  funded 
under  the  authority  of  this  Act  shall  be  denied  the  opportunity  to 
compete  for  such  contracts.  Response  action  contractors  and  subcon- 
tractors for  program  management,  construction  management,  archi- 
tectural and  engineering,  surveying  and  mapping,  and  related  serv- 
ices shall  be  selected  in  accordance  with  title  IX  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949.  The  Federal  selec- 
tion procedures  or  equivalent  State  requirements  shall  apply  to  ap- 
propriate contracts  negotiated  by  all  governmental  agencies  involved 
in  carrying  out  this  Act  under  memoranda  of  understanding,  State 
cooperative  agreements,  or  other  means.  Such  procedures  (or  equiva- 
lent requirements)  shall  be  followed  by  response  action  contractors 
and  subcontractors. 

SEC.  125.  REIMBURSEMENT  TO  LOCAL  GOVERNMENTS. 

(a)  Application. — Any  general  purpose  unit  of  local  government 
for  a  political  subdivision  which  is  affected  by  a  release  or  threat- 
ened release  at  any  facility  may  apply  to  the  Administrator  for  re- 
imbursement under  this  section. 

(b)  Reimbursement.— 

(1)  Temporary  emergency  measures. — The  Administrator  is 
authorized  to  reimburse   local  community  authorities  for  ex- 
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penses  incurred  in  carrying  out  temporary  emergency  measures 
necessary  to  prevent  or  mitigate  injury  to  human  health  or  the 
environment  associated  with  the  release  or  threatened  release  of 
any  hazardous  substance  or  pollutant  or  contaminant.  Such 
measures  may  include,  where  appropriate,  security  fencing  to 
limit  access,  response  to  fires  and  explosions,  and  other  meas- 
ures which  require  immediate  response  at  the  local  level. 

(2)  Protection  of  public  drinking  water. — The  Adminis- 
trator is  authorized  to  reimburse  local  communities  for  expenses 
incurred  in  carrying  out  emergency  measures  for  the  protection 
of  public  drinking  water  supplies  as  a  result  of  contamination 
by  the  release  of  any  hazardous  substance  or  pollutant  or  con- 
taminant into  existing  sources  of  public  drinking  water.  Such 
measures  may  include,  where  appropriate,  treatment  to  remove 
contaminants  and  other  measures  which  require  immediate  re- 
sponse at  the  local  level. 

(c)  Amount. — The  amount  of  any  reimbursement  to  any  local  au- 
thority under  subsection  (b)(1)  may  not  exceed  $25,000  for  a  single 
response.  The  reimbursement  under  this  section  with  respect  to  a 
single  facility  shall  be  limited  to  the  units  of  local  government 
having  jurisdiction  over  the  political  subdivision  in  which  the  facil- 
ity is  located. 

(d)  Procedure. — Reimbursements  authorized  pursuant  to  this  sec- 
tion shall  be  in  accordance  with  rules  promulgated  by  the  Adminis- 
trator within  one  year  after  the  date  of  the  enactment  of  this  sec- 
tion. 

SEC.  126.  LANDFILL  GAS  OPERATORS. 

(a)  Exemption  From  Certain  Liability. — Notwithstanding  the 
provisions  of  section  114,  a  landfill  gas  operator  shall  not  be  liable 
in  an  action  under  section  106  or  107  of  this  Act,  including  an 
action  for  contribution  or  indemnification,  for  any  amount  with  re- 
spect to  a  release  or  threatened  release  from  a  landfill  gas  operation 
or  resulting  from  the  operation  of  a  landfill  gas  operation  and  for 
costs  of  cleanup,  removal,  response  and  remedial  actions,  and 
claims  for  natural  resources  damages  under  the  laws  of  any  State  or 
political  subdivision  which  impose  liability  or  requirements  with  re- 
spect to  the  release  of  hazardous  substances  from  a  landfill  gas  op- 
eration. The  preceding  sentence  shall  not  apply  if  the  release  or 
threatened  release  is  caused  by  conduct  of  the  landfill  gas  operator 
which  is  negligent,  reckless,  or  constitutes  intentional  misconduct. 

(b)  Liability  of  Other  Persons.— Nothing  in  this  section  shall 
affect  the  liability  under  this  Act  or  under  any  authority  of  Federal 
or  State  law  of  any  person,  other  than  a  landfill  gas  operator. 

(c)  Condensate. — 

(1)  Exclusion. — Except  as  provided  in  paragraph  (2),  a  land- 
fill gas  operation  shall  not  be  deemed  to  be  management,  gen- 
eration, transportation,  treatment,  storage,  or  disposal  of  any 
hazardous  or  liquid  waste  within  the  meaning  of  subtitle  C  of 
the  Solid  Waste  Disposal  Act. 

(2)  Regulation.— If  the  aqueous  or  hydrocarbon  phase  of  the 
condensate  or  any  other  waste  material  removed  from  gas  recov- 
ered from  a  landfill  meets  any  of  the  characteristics  identified 
under  section  3001  of  the  Solid  Waste  Disposal  Act,  such  cow 
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densate  phase  or  other  waste  material  shall  be  deemed  a  haz- 
ardous waste  under  subtitle  C  of  the  Solid  Waste  Disposal  Act 
and  shall  be  regulated  accordingly  under  such  subtitle. 

(3)  Return  of  condensate. — Condensate  removed  from  gas 
recovered  by  a  landfill  gas  operator  shall  not  be  returned  to  the 
landfill  in  a  container,   unless  such  condensate  is  treated  so 
that  it  is  no  longer  a  free  liquid, 
(d)  Definitions. — As  used  in  this  section — 

(1)  Landfill  gas  operation. — The  term  "landfill  gas  oper- 
ation^ means  the  installation  or  operation  of  a  system  solely  for 
the  recovery  or  processing  of  methane  from  a  landfill  (includ- 
ing, but  not  limited  to,  recirculation  to  the  landfill  of  conden- 
sate consisting  of  water  and  other  liquids  which  do  not  contain 
hazardous  substances  or  pollutants  or  contaminants  and  which 
are  removed  from  the  gas  recovered  from  the  landfill). 

(2)  Landfill  gas  operator. — The  term  "landfill  gas  opera- 
tor^ means  the  owner  or  operator  of  a  landfill  gas  operation. 

SEC.  127.  SECTION  300I(b)(3)(A)(i)  WASTE. 

(a)  Revision  of  Hazard  Ranking  System. — This  section  shall 
apply  only  to  facilities  which  are  not  included  or  proposed  for  inclu- 
sion on  the  National  Priorities  List  and  which  contain  substantial 
volumes  of  waste  described  in  section  3001(b)(3)(A)(i)  of  the  Solid 
Waste  Disposal  Act.  As  expeditiously  as  practicable,  the  Adminis- 
trator shall  revise  the  hazard  ranking  system  in  effect  under  the 
National  Contingency  Plan  with  respect  to  such  facilities  in  a 
manner  which  assures  appropriate  consideration  of  each  of  the  fol- 
lowing site-specific  characteristics  of  such  facilities: 

(1)  The  quantity,  toxicity,  and  concentrations  of  hazardous 
constituents  which  are  present  in  such  waste  and  a  comparison 
thereof  with  other  wastes. 

(2)  The  extent  of,  and  potential  for,  release  of  such  hazardous 
constituents  into  the  environment. 

(3)  The  degree  of  risk  to  human  health  and  the  environment 
posed  by  such  constituents. 

(b)  Inclusion  Prohibited. — Until  the  hazard  ranking  system  is 
revised  as  required  by  this  section,  the  Administrator  may  not  in- 
clude on  the  National  Priorities  List  any  facility  which  contains 
substantial  volumes  of  waste  described  in  section  3001(b)(3)(A)(i)  of 
the  Solid  Waste  Disposal  Act  on  the  basis  of  an  evaluation  made 
principally  on  the  volume  of  such  waste  and  not  on  the  concentra- 
tions of  the  hazardous  constituents  of  such  waste.  Nothing  in  this 
section  shall  be  construed  to  affect  the  Administrators  authority  to 
include  any  such  facility  on  the  National  Priorities  List  based  on 
the  presence  of  other  substances  at  such  facility  or  to  exercise  any 
other  authority  of  this  Act  with  respect  to  such  other  substances. 

SEC.  128  WORKER  PROTECTION  STANDARDS. 

(a)  Issuance. — The  Secretary  of  Labor  shall,  pursuant  to  section  6 
of  i  >  Occupational  Safety  and  Health  Act  of  1970,  issue,  within 
one  year  after  the  date  of  the  enactment  of  this  section,  standards 
for  the  health  and  safety  protection  of  employees,  including  employ- 
ees of  State  and  local  governments,  engaged  in  hazardous  waste  op- 
erations. 
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(b)  Minimum  General  Requirements. — Such  standards  shall  in- 
clude, but  not  be  limited  to,  the  following  worker  protection  provi- 
sions: 

(1)  Site  analysis. — Requirements  for  a  formal  hazard  analy- 
sis of  the  site  and  development  of  a  site  specific  plan  for  worker 
protection. 

(2)  Training. — Requirements  for  contractors  to  provide  initial 
and  routine  training  of  workers  before  such  workers  are  permit- 
ted to  engage  in  hazardous  waste  operations  which  would 
expose  them  to  toxic  substances. 

(3)  Medical  surveillance. — A  program  of  regular  medical 
examination,  monitoring,  and  surveillance  of  workers  engaged 
in  .hazardous  waste  operations  which  would  expose  them  to 
toxic  substances. 

(4)  Protective  equipment. — Requirements  for  appropriate 
personal  protective  equipment,  clothing,  and  respirators  for 
work  in  hazardous  waste  operations. 

(5)  Engineering  controls. — Requirements  for  engineering 
controls  concerning  the  use  of  equipment  and  exposure  of  work- 
ers engaged  in  hazardous  waste  operations. 

(6)  Maximum  exposure  limits. — Requirements  for  maximum 
exposure  limitations  for  workers  engaged  in  hazardous  waste 
operations,  including  necessary  monitoring  and  assessment  pro- 
cedures. 

(7)  Informational  program. — A  program  to  inform  workers 
engaged  in  hazardous  waste  operations  of  the  nature  and  degree 
of  toxic  exposure  likely  as  a  result  of  such  hazardous  waste  op- 
erations. 

(8)  Handling. — Requirements  for  the  handling,  transporting, 
labeling,  and  disposing  of  hazardous  wastes. 

(9)  New  technology  program.— A  program  for  the  introduc- 
tion of  new  equipment  or  technologies  that  will  maintain 
worker  protections. 

(10)  Decontamination  procedures. — Procedures  for  decon- 
tamination. 

(11)  Emergency  response. — Requirements  for  emergency  re- 
sponse and  protection  of  workers  engaged  in  hazardous  waste 
operations. 

(c)  Specific  Training  Standards.— 

(1)  Offsite  training;  field  experience. — The  training 
standards  issued  under  subsection  (b)(2)  shall  require  that  gen- 
eral site  workers  such  as  equipment  operators,  general  laborers, 
and  other  supervised  personnel  receive  a  minimum  of  40  hours 
of  initial  instruction  off  the  site,  and  a  minimum  of  three  days 
of  actual  field  experience  under  the  direct  supervision  of  a 
trained,  experienced  supervisor,  at  the  time  of  assignment. 
Workers  who  may  be  exposed  to  unique  or  special  hazards  shall 
be  provided  additional  training. 

(2)  Training  of  supervisors. — Such  training  standards 
shall  require  that  onsite  management  and  supervisors  directly 
responsible  for  the  hazardous  waste  operations,  such  as  fore- 
men, receive  the  same  training  as  general  site  workers  set  forth 
in  paragraph  (1)  of  this  subsection  and  at  least  eight  additional 
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hours  of  specialized  training  on  managing  hazardous  waste  op- 
erations. 

(3)  Certification;  enforcement. — Such  training  standards 
shall  contain  provisions  for  certifying  that  general  site  workers 
and  supervisors  have  received  the  specified  training  and  shall 
prohibit  any  individual  who  has  not  received  the  specified 
training  from  engaging  in  hazardous  waste  operations  covered 
by  the  standard. 

(4)  Training  of  emergency  response  personnel. — Such 
training  standards  shall  set  forth  requirements  for  the  training 
of  workers  who  are  responsible  for  responding  to  hazardous 
emergency  situations  who  may  be  exposed  to  toxic  substances  in 
carrying  out  their  responsibilities. 

(d)  Deadline  for  Interim  Regulations. — The  Secretary  of 
Labor  shall  issue  interim  final  rules  under  this  section  within  60 
days  after  the  date  of  the  enactment  of  this  section  which  shall  pro- 
vide no  less  protection  under  this  section  for  workers  employed  by 
contractors  and  emergency  response  workers  than  the  protections 
contained  in  the  Environmental  Protection  Agency  Manual  (1981) 
"Health  and  Safety  Requirements  for  Employees  Engaged  in  Field 
Activities11  and  existing  standards  under  the  Occupational  Safety 
and  Health  Act  of  1970  found  in  subpart  C  of  part  1926  of  title  29 
of  the  Code  of  Federal  Regulations. 

(e)  Grant  Program. — 

(1)  Grant  purposes. — Grants  for  the  training  and  education 
of  workers  who  are  or  may  be  engaged  in  activities  related  to 
hazardous  waste  removal  or  containment  or  emergency  response 
may  be  made  under  this  subsection. 

(2)  Administration. — Grants  under  this  subsection  shall  be 
administered  by  the  National  Institute  of  Occupational  Safety 
and  Health. 

(3)  Grant  recipients. — Grants  shall  be  awarded  to  nonprofit 
organizations  which  demonstrate  experience  in  implementing 
and  operating  worker  health  and  safety  training  and  education 
programs  and  demonstrate  the  ability  to  reach  and  involve  in 
training  programs  target  populations  of  workers  who  are  or  will 
be  engaged  in  hazardous  waste  removal  or  containment  or  emer- 
gency response  operations. 

SEC  129.  INDIAN  TRIBES. 

(a)  Definition— As  used  in  this  Act,  the  term  'Indian  tribe11 
means  any  Indian  tribe,  band,  nation,  or  other  organized  group  or 
community,  including  any  Alaska  Native  village,  which  is  recog- 
nized as  eligible  for  the  special  programs  and  services  provided  by 
the  United  States  to  Indians  because  of  their  status  as  Indians.  The 
term  does  not  include  any  Alaska  Native  regional  or  village  corpo- 
ration. 

(b)  Future  Maintenance  and  Cost-Sharing  Requirements.— 
The  requirements  of  section  104(c)(3)  of  this  Act  for  assurances  re- 
garding future  maintenance  and  cost-sharing  shall  not  apply  to  re- 
medial action  to  be  taken  on  any  of  the  following: 

(1)  Land  or  water  held  by  an  Indian  tribe. 

(2)  Land  or  water  held  by  the  United  States  in  trust  for  Indi- 
ans. 
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(3)  Land  or  water  held  by  a  member  of  an  Indian  tribe  (if 
such  land  or  water  is  subject  to  a  trust  restriction  on  alien- 
ation). 

(4)  Land  or  water  within  the  borders  of  an  Indian  reserva- 
tion. 

In  the  case  of  remedial  action  to  be  taken  on  any  such  land  or 
water,  the  Secretary  of  the  Interior  shall  provide  the  assurance  re- 
quired by  section  104(c)(3)  regarding  the  availability  of  a  hazardous 
waste  disposal  facility. 

(c)  Contracts  or  Cooperative  Agreements. — 

(1)  Authority. — If  the  Administrator  determines  that  an 
Indian  tribe  has  the  capability  to  carry  out  any  or  all  of  the  ac- 
tions authorized  in  this  section,  the  Administrator  may,  in  his 
discretion,  enter  into  a  contract  or  cooperative  agreement  with 
such  an  Indian  tribe  to  take  such  actions  in  accordance  with 
criteria  and  priorities  established  pursuant  to  section  105(a)(8) 
and  to  be  reimbursed  for  the  reasonable  response  costs  thereof 
from  the  Fund. 

(2)  Enforcement. — If  the  Administrator  enters  into  a  con- 
tract or  cooperative  agreement  pursuant  to  this  subsection,  and 
the  Indian  tribe  thereof  fails  to  comply  with  any  requirements 
of  the  contract,  the  Administrator  may,  after  providing  60  days 
notice,  seek  in  the  appropriate  Federal  district  court  to  enforce 
the  contract  or  to  recover  any  funds  advanced  or  any  costs  in- 
curred because  of  the  breach  of  the  contract  by  the  Indian  tribe. 

(d)  Natural  Resources  Liability. — 

(1)  Liability  to  tribe. — Liability  under  section  107(a)(4)(C) 
shall  be  to  the  Indian  tribe  in  the  case  of  an  injury  to,  destruc- 
tion of,  or  loss  of  natural  resources  belonging  to,  managed  by, 
controlled  by,  or  appertaining  to  the  tribe,  or  held  in  trust  for 
the  benefit  of  such  tribe,  or  belonging  to  a  member  of  the  tribe 
if  such  resources  are  subject  to  a  trust  restriction  on  alienation. 

(2)  Exemptions. — No  liability  to  an  Indian  tribe  shall  be  im- 
posed under  section  107(a)(4)(C),  where  the  party  sought  to  be 
charged  has  demonstrated  each  of  the  following: 

(A)  The  damages  to  natural  resources  complained  of  were 
specifically  identified  as  an  irreversible  and  irretrievable 
commitment  of  natural  resources  in  an  environmental 
impact  statement  or  other  comparable  environmental  analy- 
sis. 

(B)  A  decision  to  grant  a  permit  or  license  authorizes 
such  commitment  of  natural  resources,  and  the  facility  or 
project  was  otherwise  operating  within  the  terms  of  its 
permit  or  license.  In  the  case  of  damages  occurring  pursu- 
ant to  a  Federal  permit  or  license,  this  subparagraph  ap- 
plies only  so  long  as  the  issuance  of  that  permit  or  license 
was  not  inconsistent  with  the  fiduciary  duty  of  the  United 
States  with  respect  to  such  Indian  tribe. 

(3)  Recovery. — The  Secretary  of  the  Interior,  or  the  author- 
ized representative  of  any  Indian  tribe,  shall  act  on  behalf  of 
the  public  as  trustee  of  natural  resources  described  in  para- 
graph (1)  to  recover  for  damages  described  in  paragraph  (2). 
Sums  recovered  shall  be  available  for  use  to  restore,  rehabili- 
tate, or  acquire  the  equivalent  of  such  natural  resources  by  the 
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appropriate  agencies  of  the  Indian  tribe,  but  the  measure  of 
such  damages  shall  not  be  limited  by  the  sums  which  can  be 
used  to  restore  or  replace  such  resources.  There  shall  be  no  re- 
covery under  the  authority  of  section  107(a)(4)(C)  where  the 
damages  complained  of  and  the  release  of  a  hazardous  sub- 
stance from  which  such  damages  resulted  have  occurred  wholly 
before  the  date  of  the  enactment  of  this  Act. 

(e)  Delegation. — The  Administrator  is  authorized  to  delegate  au- 
thority to  obligate  money  in  the  Fund  or  to  settle  claims  to  officials 
of  an  Indian  tribe  operating  under  a  contract  or  cooperative  agree- 
ment with  the  Federal  Government  pursuant  to  section  104(d). 

(f)  Application  of  Other  Provisions. — The  governing  body  of  an 
Indian  tribe  shall  be  afforded  substantially  the  same  treatment  as  a 
State  with  respect  to  the  provisions  of  section  103(a)  (regarding  noti- 
fication of  releases),  section  104(c)(2)  (regarding  consultation  on  re- 
medial actions),  section  104(e)  (regarding  access  to  information),  sec- 
tion 116  (regarding  health  assessments  and  protection),  and  section 
105  (regarding  roles  and  responsibilities  under  the  national  contin- 
gency plan  and  submittal  of  priorities  for  remedial  action,  but  not 
including  the  provision  regarding  the  inclusion  of  at  least  one  facil- 
ity per  State  on  the  national  priority  list). 

SEC.  130.  RELEASES  ASSOCIATED  WITH  BRINE  DISPOSAL. 

(a)  Review. — The  Administrator  shall  conduct  a  review  of  State 
programs  to  protect  human  health  and  the  environment  in  States  in 
which  annular  injection  of  brines  associated  with  oil  and  gas  pro- 
duction is  permitted.  The  review  shall  only  be  conducted  in  the  case 
of  States  in  which  there  are  more  than  2500  active  wells  at  which 
annular  injection  is  used  as  of  the  date  of  enactment  of  this  section. 

(b)  Enforcement. — 

(1)  Determination. — If  the  Administrator  determines,  on  the 
basis  of  the  review  conducted  under  subsection  (a),  that  any 
State  subject  to  such  review  is  not  adequately  enforcing  a  State 
program  to  assure  that  human  health  or  the  environment  will 
not  be  endangered  by  releases  into  the  environment  associated 
with  the  annular  injection  or  surface  disposal  of  such  brines, 
the  Administrator  shall  after  notice  to  the  State  take  or  order 
such  enforcement  or  corrective  action  in  such  State  as  may  be 
necessary  to  assure  protection  of  human  health  or  the  environ- 
ment from  endangerment  by  releases  into  the  environment  asso- 
ciated with  such  injection  or  other  disposal  practices. 

(2)  Civil  action. — The  Administrator  may  bring  a  civil 
action  under  this  paragraph  in  the  appropriate  United  States 
district  court  to  require  compliance  with  any  enforcement  or 
corrective  action  taken  or  ordered  under  paragraph  (1)  in  any 
State  referred  to  in  subsection  (a).  The  court  may  enter  such 
judgment  as  protection  of  human  health  or  the  environment 
may  require,  including  the  imposition  of  a  civil  penalty  not  to 
exceed  $5,000  for  each  day  of  violation  of  any  enforcement  or 
corrective  action  taken  or  ordered  by  the  Administrator. 

(c)  Deadlines. — The  review  required  under  subsection  (a)  shall  be 
completed,  and  any  enforcement  or  corrective  action  taken  or  or- 
dered under  subsection  (b)  commenced,  no  later  than  18  months 
after  the  date  of  the  enactment  of  this  section. 


2739 

231 


(d)  Definition. — For  purposes  of  this  section,  the  term  "annular 
injection''  means  the  reinjection  of  brines  associated  with  the  pro- 
duction of  oil  or  gas  between  the  production  and  surface  casings  of 
a  conventional  oil  or  gas  producing  well. 

TITLE  II— HAZARDOUS  SUBSTANCE  RESPONSE 
REVENUE  ACT  OF  1980 

SEC.  201.  SHORT  TITLE;  AMENDMENT  OF  1954  CODE. 

(a)  Short  Title. — This  title  may  be  cited  as  the  ' 'Hazardous  Sub- 
stance Response  Revenue  Act  of  1980". 

(b)  Amendment  of  1954  Code. — Except  as  otherwise  expressly 
provided,  whenever  in  this  title  an  amendment  or  repeal  is  ex- 
pressed in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or 
other  provision,  the  reference  shall  be  considered  to  be  made  to  a 
section  or  other  provision  of  the  Internal  Revenue  Code  of  1954. 


Subtitle  B — Establishment  of  Hazardous  Substance 
Response  Trust  Fund 

SEC.  221.  ESTABLISHMENT  OF  HAZARDOUS  SUBSTANCE  RESPONSE  TRUST 
FUND. 

(a)  Creation  of  Trust  Fund. — There  is  established  in  the  Treas- 
ury of  the  United  States  a  trust  fund  to  be  known  as  the  "Hazard- 
ous [Substance  Response  Trust  Fund"3  Substances  Superfundif 
(hereinafter  in  this  subtitle  referred  to  as  the  "Response  Trust 
Fund"),  consisting  of  such  amounts  as  may  be  appropriated  or 
transferred  to  such  Trust  Fund  as  provided  in  this  section. 

(b)  Transfers  to  Response  Trust  Fund. — 

(1)  Amounts  equivalent  to  certain  taxes,  etc. — There  are 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  to  the  Response  Trust  Fund  amounts 
determined  by  the  Secretary  of  the  Treasury  (hereinafter  in 
this  subtitle  referred  to  as  the  "Secretary")  to  be  equivalent 
to— 

(A)  the  amounts  received  in  the  Treasury  under  section 
4611  or  4661  of  the  Internal  Revenue  Code  of  1954, 

(B)  the  amounts  recovered  on  behalf  of  the  Response 
Trust  Fund  under  this  Act, 

(C)  all    moneys    recovered    or   collected    under   section 
311(b)(6)(B)  of  the  Clean  Water  Act, 

(D)  penalties  assessed  under  title  I  of  this  Act,  and 

(E)  punitive  damages  under  section  107(c)(8)  of  this  Act. 

(2)  Authorization  for  appropriations.— There  is  authorized 
to  be  appropriated  to  the  Emergency  Response  Trust  Fund  for 
fiscal  year— 

(A)  1981,  $44,000,000, 

(B)  1982,  $44,000,000, 

(C)  1983,  $44,000,000, 

(D)  1984,  $44,000,000,  and 
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(E)  1985,  $44,000,000,  plus  an  amount  equal  to  so  much 

of  the  aggregate  amount  authorized  to  be  appropriated 

under  subparagraphs  (A),  (B),  (C),  and  (D)  as  has  not  been 

appropriated  before  October  1,  1984. 

(3)  Transfer  of  funds. — There  shall  be  transferred  to  the 

Response  Trust  Fund — 

(A)  one-half  of  the  unobligated  balance  remaining  before 
the  date  of  the  enactment  of  this  Act  under  the  Fund  in 
section  311  of  the  Clean  Water  Act,  and 

(B)  the  amounts  appropriated  under  section  504(b)  of  the 
Clean  Water  Act  during  any  fiscal  year. 

[(c)  Expenditures  From  Response  Trust  Fund. — 

[(1)  In  general. — Amounts  in  the  Response  Trust  Fund 
shall  be  available  in  connection  with  releases  or  threats  of  re- 
leases of  hazardous  substances  into  the  environment  only  for 
purposes  of  making  expenditures  which  are  described  in  sec- 
tion 111  (other  than  subsection  (j)  thereof)  of  this  Act,  as  in 
effect  on  the  date  of  the  enactment  of  this  Act,  including — 
[(A)  response  costs, 

[(B)  claims  asserted  and  compensable  but  unsatisfied 
under  section  311  of  the  Clean  Water  Act, 

[(C)  claims  for  injury  to,  or  destruction  or  loss  of,  natu- 
ral resources,  and 

[(D)  related  costs  described  in  section  111(c)  of  this  Act. 
[(2)  Limitations  on  expenditures. — At  least  85  percent  of 
the  amounts  appropriated  to  the  Response  Trust  Fund  under 
subsection  (b)(1)(A)  and  (2)  shall  be  reserved — 

[(A)  for  the  purposes  specified  in  paragraphs  (1),  (2),  and 
(4)  of  section  111(a)  of  this  Act,  and 

[(B)  for  the  repayment  of  advances  made  under  section 
223(c),  other  than  advances  subject  to  the  limitation  of  sec- 
tion 223(c)(2)(C).] 
(c)  Expenditures  From  Trust  Fund.— Amounts  in  the  Response 
Trust  Fund  shall  be  available  for  expenditure  only  as  provided  in 
section  111  of  this  Act. 


Subtitle  C— Post-Closure  Tax  and  Trust  Fund 


[SEC.  232.  POST-CLOSURE  LIABILITY  TRUST  FUND. 

[(a)  Creation  of  Trust  Fund. — There  is  established  in  the 
Treasury  of  the  United  States  a  trust  fund  to  be  known  as  the 
"Post-closure  Liability  Trust  Fund",  consisting  of  such  amounts  as 
may  be  appropriated,  credited,  or  transferred  to  such  Trust  Fund. 

[(b)  Expenditures  From  Post-closure  Liability  Trust  Fund. — 
Amounts  in  the  Post-closure  Liability  Trust  Fund  shall  be  available 
only  for  the  purposes  described  in  sections  107(k)  and  lll(j)  of  this 
Act  (as  in  effect  on  the  date  of  the  enactment  of  this  Act). 

[(c)  Administrative  Provisions. — The  provisions  of  sections  222 
and  223  of  this  Act  shall  apply  with  respect  to  the  Trust  Fund  es- 
tablished under  this  section,  except  that  the  amount  of  any  repay- 
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able    advances    outstanding    at    any    one    time    shall    not    exceed 
$200,000,000.] 

TITLE  III— MISCELLANEOUS  PROVISIONS 

REPORTS  AND  STUDIES 

Sec.  301.  (a)(1)  The  [President]  Administrator  shall  submit  to 
the  Congress,  within  four  years  after  enactment  of  this  Act,  a  com- 
prehensive report  on  experience  with  the  implementation  of  this 
Act,  including,  but  not  limited  to — 

(A)  the  extent  to  which  the  Act  and  Fund  are  effective  in  en- 
abling Government  to  respond  to  and  mitigate  the  effects  of  re- 
leases of  hazardous  substances; 

(B)  a  summary  of  past  receipts  and  disbursements  from  the 
Fund; 

(C)  a  projection  of  any  future  funding  needs  remaining  after 
the  expiration  of  authority  to  collect  taxes,  and  of  the  threat  to 
public  health,  welfare,  and  the  environment  posed  by  the  pro- 
jected releases  which  create  any  such  needs; 

(D)  the  record  and  experience  of  the  Fund  in  recovering 
Fund  disbursements  from  liable  parties; 

(E)  the  record  of  State  participation  in  the  system  of  re- 
sponse, liability,  and  compensation  established  by  this  Act; 

(F)  the  impact  of  the  taxes  imposed  by  title  II  of  this  Act  on 
the  Nation's  balance  of  trade  with  other  countries; 

(G)  an  assessment  of  the  feasibility  and  desirability  of  a 
schedule  of  taxes  which  would  take  into  account  one  or  more 
of  the  following:  the  likelihood  of  a  release  of  a  hazardous  sub- 
stance, the  degree  of  hazard  and  risk  of  harm  to  public  health, 
welfare,  and  the  environment  resulting  from  any  such  release, 
incentives  to  proper  handling,  recycling,  incineration,  and  neu- 
tralization of  hazardous  wastes,  and  disincentives  to  improper 
or  illegal  handling  or  disposal  of  hazardous  materials,  adminis- 
trative and  reporting  burdens  on  Government  and  industry, 
and  the  extent  to  which  the  tax  burden  falls  on  the  substances 
and  parties  which  create  the  problems  addressed  by  this  Act. 
In  preparing  the  report,  the  [President]  Administrator  shall 
consult  with  appropriate  Federal,  State,  and  local  agencies,  af- 
fected industries  and  claimants,  and  such  other  interested  par- 
ties as  he  may  find  useful.  Based  upon  the  analyses  and  consul- 
tation required  by  this  subsection,  the  [President]  Adminis- 
trator shall  also  include  in  the  report  any  recommendations  for 
legislative  changes  he  may  deem  necessary  for  the  better  effec- 
tuation of  the  purposes  of  this  Act,  including  but  not  limited  to 
recommendations  concerning  authorization  levels,  taxes,  State 
participation,  liability  and  liability  limits,  and  financial  re- 
sponsibility provisions  for  the  Response  Trust  Fund  and  the 
Post-closure  Liability  Trust  Fund; 

(H)  an  exemption  from  or  an  increase  in  the  substances  or 
the  amount  of  taxes  imposed  by  section  4661  of  the  Internal 
Revenue  Code  of  1954  for  copper,  lead,  and  zinc  oxide,  and  for 
feedstocks  when  used  in  the  manufacture  and  production  of 
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fertilizers,  based  upon  the  expenditure  experience  of  the  Re- 
sponse Trust  Fund; 

(I)  the  economic  impact  of  taxing  coal-derived  substances  and 
recycled  metals. 

(2)  The  Administrator  of  the  Environmental  Protection  Agency 
(in  consultation  with  the  Secretary  of  the  Treasury)  shall  submit  to 
the  Congress  (i)  within  four  years  after  enactment  of  this  Act,  a 
report  identifying  additional  wastes  designated  by  rule  as  hazard- 
ous after  the  effective  date  of  this  Act  and  pursuant  to  section  3001 
of  the  Solid  Waste  Disposal  Act  and  recommendations  on  appropri- 
ate tax  rates  for  such  wastes  for  the  Post-closure  Liability  Trust 
Fund.  The  report  shall,  in  addition,  recommend  a  tax  rate,  consid- 
ering the  quantity  and  potential  danger  to  human  health  and  the 
environment  posed  by  the  disposal  of  any  wastes  which  the  Admin- 
istrator, pursuant  to  subsection  3001(b)(2)(B)  and  subsection 
3001(b)(3)(A)  of  the  Solid  Waste  Disposal  Act  of  1980,  has  deter- 
mined should  be  subject  to  regulation  under  subtitle  C  of  such  Act, 
(ii)  within  three  years  after  enactment  of  this  Act,  a  report  on  the 
necessity  for  and  the  adequacy  of  the  revenue  raised,  in  relation  to 
estimated  future  requirements,  of  the  Post-closure  Liability  Trust 
Fund. 

(b)  The  [President]  Administrator  shall  conduct  a  study  to  de- 
termine (1)  whether  adequate  private  insurance  protection  is  avail- 
able on  reasonable  terms  and  conditions  to  the  owners  and  opera- 
tors of  vessels  and  facilities  subject  to  liability  under  section  107  of 
this  Act,  and  (2)  whether  the  market  for  such  insurance  is  suffi- 
ciently competitive  to  assure  purchasers  of  features  such  as  a  rea- 
sonable range  of  deductibles,  coinsurance  provisions,  and  exclu- 
sions. The  [President]  Administrator  shall  submit  the  results  of 
his  study,  together  with  his  recommendations,  within  two  years  of 
the  date  of  enactment  of  this  Act,  and  shall  submit  an  interim 
report  on  his  study  within  one  year  of  the  date  of  enactment  of  this 
Act. 

(c)(1)  The  [President]  Administrator,  acting  through  Federal  of- 
ficials designated  by  the  National  Contingency  Plan  published 
under  section  105  of  this  Act,  shall  study  and,  not  later  than  [two 
years  after  the  enactment  of  this  Act,]  six  months  after  the  date  of 
the  enactment  of  the  Super  fund  Amendments  of  1985,  shall  promul- 
gate regulations  for  the  assessment  of  damages  for  injury  to,  de- 
struction of,  or  loss  of  natural  resources  resulting  from  a  release  of 
oil  or  a  hazardous  substance  for  the  purposes  of  this  Act  and  sec- 
tion 311(f)  (4)  and  (5)  of  the  Federal  Water  Pollution  Control  Act. 

(2)  Such  regulations  shall  specify  (A)  standard  procedures  for 
simplified  assessments  requiring  minimal  field  observation,  includ- 
ing establishing  measures  of  damages  based  on  units  of  discharge 
or  release  or  units  of  affected  area,  and  (B)  alternative  protocols  for 
conducting  assessments  in  individual  cases  to  determine  the  type 
and  extent  of  short-  and  long-term  injury,  destruction,  or  loss.  Such 
regulations  shall  identify  the  best  available  procedures  to  deter- 
mine such  damages,  including  both  direct  and  indirect  injury,  de- 
struction, or  loss  and  shall  take  into  consideration  factors  includ- 
ing, but  not  limited  to,  replacement  value,  use  value,  and  ability  of 
the  ecosystem  or  resource  to  recover. 
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(3)  Such  regulations  shall  be  reviewed  and  revised  as  appropriate 
every  two  years. 

(d)  The  Administrator  of  the  Environmental  Protection  Agency 
shall,  in  consultation  with  other  Federal  agencies  and  appropriate 
representatives  of  State  and  local  governments  and  nongovernmen- 
tal agencies,  conduct  a  study  and  report  to  the  Congress  within  two 
years  of  the  date  of  enactment  of  this  Act  on  the  issues,  alterna- 
tives, and  policy  considerations  involved  in  the  selection  of  loca- 
tions for  hazardous  waste  treatment,  storage,  and  disposal  facili- 
ties. This  study  shall  include — 

(A)  an  assessment  of  current  and  projected  treatment,  stor- 
age, and  disposal  capacity  needs  and  shortfalls  for  hazardous 
waste  by  management  category  on  a  State-by-State  basis; 

(B)  an  evaluation  of  the  appropriateness  of  a  regional  ap- 
proach to  siting  and  designing  hazardous  waste  management 
facilities  and  the  identification  of  hazardous  waste  manage- 
ment regions,  interstate  or  intrastate,  or  both,  with  similar 
hazardous  waste  management  needs; 

(C)  solicitation  and  analysis  of  proposals  for  the  construction 
and  operation  of  hazardous  waste  management  facilities  by 
nongovernmental  entities,  except  that  no  proposal  solicited 
under  terms  of  this  subsection  shall  be  analyzed  if  it  involves 
cost  to  the  United  States  Government  or  fails  to  comply  with 
the  requirements  of  subtitle  C  of  the  Solid  Waste  Disposal  Act 
and  other  applicable  provisions  of  law; 

(D)  recommendations  on  the  appropriate  balance  between 
public  and  private  sector  involvement  in  the  siting,  design,  and 
operation  of  new  hazardous  waste  management  facilities; 

(E)  documentation  of  the  major  reasons  for  public  opposition 
to  new  hazardous  waste  management  facilities;  and 

(F)  an  evaluation  of  the  various  options  for  overcoming  ob- 
stacles to  siting  new  facilities,  including  needed  legislation  for 
implementing  the  most  suitable  option  or  options. 

(e)(1)  In  order  to  determine  the  adequacy  of  existing  common  law 
and  statutory  remedies  in  providing  legal  redress  for  harm  to  man 
and  the  environment  caused  by  the  release  of  hazardous  substances 
into  the  environment,  there  shall  be  submitted  to  the  Congress  a 
study  within  twelve  months  of  enactment  of  this  Act. 

(2)  This  study  shall  be  conducted  with  the  assistance  of  the 
American  Bar  Association,  the  American  Law  Institute,  the  Asso- 
ciation of  American  Trial  Lawyers,  and  the  National  Association  of 
State  Attorneys  General  with  the  President  of  each  entity  selecting 
three  members  from  each  organization  to  conduct  the  study.  The 
study  chairman  and  one  reporter  shall  be  elected  from  among  the 
twelve  members  of  the  study  group. 

(3)  As  part  of  their  review  of  the  adequacy  of  existing  common 
law  and  statutory  remedies,  the  study  group  shall  evaluate  the  fol- 
lowing: 

(A)  the  nature,  adequacy,  and  availability  of  existing  reme- 
dies under  present  law  in  compensating  for  harm  to  man  from 
the  release  of  hazardous  substances; 

(B)  the  nature  of  barriers  to  recovery  (particularly  with  re- 
spect to  burdens  of  going  forward  and  of  proof  and  relevancy) 
and  the  role  such  barriers  play  in  the  legal  system; 
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(C)  the  scope  of  the  evidentiary  burdens  placed  on  the  plain- 
tiff in  proving  harm  from  the  release  of  hazardous  substances, 
particularly  in  light  of  the  scientific  uncertainty  over  causa- 
tion with  respect  to — 

(i)  carcinogens,  mutagens,  and  teratogens,  and 
(ii)  the  human  health  effects  of  exposure  to  low  doses  of 
hazardous  substances  over  long  periods  of  time; 

(D)  the  nature  and  adequacy  of  existing  remedies  under 
present  law  in  providing  compensation  for  damages  to  natural 
resources  from  the  release  of  hazardous  substances; 

(E)  the  scope  of  liability  under  existing  law  and  the  conse- 
quences, particularly  with  respect  to  obtaining  insurance,  of 
any  changes  in  such  liability; 

(F)  barriers  to  recovery  posed  by  existing  statutes  of  limita- 
tions. 

(4)  The  report  shall  be  submitted  to  the  Congress  with  appropri- 
ate recommendations.  Such  recommendations  shall  explicitly  ad- 
dress— 

(A)  the  need  for  revisions  in  existing  statutory  or  common 
law,  and 

(B)  whether  such  revisions  should  take  the  form  of  Federal 
statutes  or  the  development  of  a  model  code  which  is  recom- 
mended for  adoption  by  the  States. 

(5)  The  Fund  shall  pay  administrative  expenses  incurred  for  the 
study.  No  expenses  shall  be  available  to  pay  compensation,  except 
expenses  on  a  per  diem  basis  for  the  one  reporter,  but  in  no  case 
shall  the  total  expenses  of  the  study  exceed  $300,000. 

(f)  The  President,  acting  through  the  Administrator  of  the  Envi- 
ronmental Protection  Agency,  the  Secretary  of  Transportation,  the 
Administrator  of  the  Occupational  Safety  and  Health  Administra- 
tion, and  the  Director  of  the  National  Institute  for  Occupational 
Safety  and  Health  shall  study  and,  not  later  than  two  years  after 
the  enactment  of  this  Act,  shall  modify  the  national  contingency 
plan  to  provide  for  the  protection  of  the  health  and  safety  of  em- 
ployees involved  in  response  actions. 

(g)  Insurability  Study. — 

(1)  Study  group. — The  Comptroller  General  of  the  United 
States  shall  appoint  a  study  group  to  carry  out  a  study  under 
this  subsection.  The  study  group  shall  be  comprised  of  the  fol- 
lowing: 

(A)  1  representative  of  the  Comptroller  General  and  2  rep- 
resentatives of  the  Administrator. 

(B)  4  representatives  of  persons  described  in  paragraph 
(2). 

(C)  2  representatives  of  groups  or  organizations  comprised 
generally  of  persons  adversely  affected  by  releases  or  threat- 
ened releases  of  hazardous  substances. 

(D)  3  representatives  of  property  and  casualty  insurers. 

(E)  1  representative  of  reinsurers. 

The  representative  of  the  Comptroller  General  shall  be  the 
chairperson  of  the  study  group.  One  reporter  shall  be  elected 
from  among  the  members  of  the  study  group. 

(2)  Study. — The  study  group  shall  undertake  a  study  to  deter- 
mine the  insurability  of  the  liability  of  the  following: 
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(A)  Persons  who  generate  hazardous  substances:  liability 
for  costs  under  this  Act. 

(B)  Persons  who  own  or  operate  facilities:  liability  for 
costs  under  this  Act. 

(C)  Persons  liable  for  harm  to  persons  or  property  caused 
by  the  release  of  hazardous  substances  into  the  environ- 
ment. 

(3)  Item  evaluated. — As  part  of  their  study  in  accordance 
with  this  section,  the  study  group  shall  evaluate,  among  other 
matters,  the  following: 

(A)  Current  economic  conditions  in,  and  the  future  out- 
look for,  the  commercial  market  for  insurance  and  reinsur- 
ance. 

(B)  Current  trends  in  statutory  and  common  law  reme- 


(C)  The  impact  of  possible  changes  in  traditional  stand- 
ards of  liability,  proof,  evidence,  and  damages  on  existing 
statutory  and  common  law  remedies. 

(D)  The  effect  of  the  standard  of  liability  and  extent  of 
persons  upon  whom  it  is  imposed  under  this  Act  on  the  un- 
derwriting and  pricing  of  insurance  coverage. 

(E)  Current  trends  in  judicial  interpretation  and  con- 
struction of  applicable  insurance  contracts. 

(F)  The  frequency  and  severity  of  a  representative  sample 
of  claims  closed  during  the  calendar  year  preceding  the 
date  of  the  enactment  of  this  subsection. 

(G)  Other  impediments  to  insurability. 

(k)  Submission. — A  report  on  the  results  of  the  study  shall  be 
submitted    to    Congress    with    appropriate    recommendations 
within  18  months  after  the  date  of  the  enactment  of  this  subsec- 
tion. 
(h)  Oversight  and  Reporting  Requirements. — 

(1)  Congressional  oversight. — The  appropriate  authorizing 
committees  of  Congress  shall  conduct  oversight  hearings  not 
less  often  than  annually  to  ensure  that  this  Act  is  being  imple- 
mented according  to  the  purposes  of  this  Act  and  congressional 
intent  in  enacting  this  Act. 

(2)  Annual  report  by  epa. — The  Administrator  of  the  Envi- 
ronmental Protection  Agency  shall  submit  a  report  annually  to 
the  Committees  on  Public  Works  and  Transportation  and 
Energy  and  Commerce  of  the  House  of  Representatives  and  the 
Committee  on  Environment  and  Public  Works  of  the  Senate  on 
the  progress  achieved  in  implementing  this  Act.  In  addition, 
such  report  shall  specifically  include — 

(A)  a  detailed  description  of  each  feasibility  study  carried 
out  at  a  facility  under  title  I  of  this  Act; 

(B)  the  status  and  estimated  date  of  completion  of  each 
such  study; 

(C)  notice  of  each  such  study  which  will  not  meet  a  previ- 
ously published  schedule  for  completion  and  the  new  esti- 
mated date  for  completion; 

(D)  an  evaluation  of  newly  developed  feasible  and  achiev- 
able permanent  treatment  technologies;  and 
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(E)  progress  made  in  reducing  the  number  of  facilities  in 
the  Interim  Category  on  the  National  Priorities  List 

EFFECTIVE  DATES,  SAVINGS  PROVISION 

Sec.  302.  (a)  Unless  otherwise  provided,  all  provisions  of  this  Act 
shall  be  effective  on  the  date  of  enactment  of  this  Act. 

(b)  Any  regulation  issued  pursuant  to  any  provisions  of  section 
311  of  the  Clean  Water  Act  which  is  repealed  or  superseded  by  this 
Act  and  which  is  in  effect  on  the  date  immediately  preceding  the 
effective  date  of  this  Act  shall  be  deemed  to  be  a  regulation  issued 
pursuant  to  the  authority  of  this  Act  and  shall  remain  in  full  force 
and  effect  unless  or  until  superseded  by  new  regulations  issued 
thereunder. 

(c)  Any  regulation — 

(1)  respecting  financial  responsibility, 

(2)  issued  pursuant  to  any  provision  of  law  repealed  or  super- 
seded by  this  Act,  and 

(3)  in  effect  on  the  date  immediately  preceding  the  effective 
date  of  this  Act  shall  be  deemed  to  be  a  regulation  issued  pur- 
suant to  the  authority  of  this  Act  and  shall  remain  in  full  force 

and  effect  unless  or  until  superseded  by  new  regulations  issued 
thereunder. 

(d)  Nothing  in  this  Act  shall  affect  or  modify  in  any  way  the  obli- 
gations or  liabilities  of  any  person  under  other  Federal  or  State 
law,  including  common  law,  with  respect  to  releases  of  hazardous 
substances  or  other  pollutants  or  contaminants.  The  provisions  of 
this  Act  shall  not  be  considered,  interpreted,  or  construed  in  any 
way  as  reflecting  a  determination,  in  part  or  whole,  of  policy  re- 
garding the  inapplicability  of  strict  liability,  or  strict  liability  doc- 
trines, to  activities  relating  to  hazardous  substances,  pollutants,  or 
contaminants  or  other  such  activities. 

[expiration,  sunset  provision 

[Sec.  303.  Unless  reauthorized  by  the  Congress,  the  authority  to 
collect  taxes  conferred  by  this  Act  shall  terminate  on  September 
30,  1985,  or  when  the  sum  of  the  amounts  received  in  the  Treasury 
under  section  4611  and  under  4661  of  the  Internal  Revenue  Code  of 
1954  total  $1,380,000,000,  whichever  occurs  first.  The  Secretary  of 
the  Treasury  shall  estimate  when  this  level  of  $1,380,000,000  will 
be  reached  and  shall  by  regulation,  provide  procedures  for  the  ter- 
mination of  the  tax  authorized  by  this  Act  and  imposed  under  sec- 
tions 4611  and  4661  of  the  Internal  Revenue  Code  of  1954.] 

CONFORMING  AMENDMENTS 

Sec.  304.  (a)  Subsection  (b)  of  section  504  of  the  Federal  Water 
Pollution  Control  Act  is  hereby  repealed. 

(b)  One-half  of  the  unobligated  balance  remaining  before  the  date 
of  the  enactment  of  this  Act  under  subsection  (k)  of  section  311  of 
the  Federal  Water  Pollution  Control  Act  and  all  sums  appropriated 
under  section  504(b)  of  the  Federal  Water  Pollution  Control  Act 
shall  be  transferred  to  the  Fund  established  under  title  II  of  this 
Act. 
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(c)  In  any  case  in  which  any  provision  of  section  311  of  the  Feder- 
al Water  Pollution  Control  Act  is  determined  to  be  in  conflict  with 
any  provisions  of  this  Act,  the  provisions  of  this  Act  shall  apply. 

LEGISLATIVE  VETO 

Sec.  305.  (a)  Notwithstanding  any  other  provision  of  law,  simulta- 
neously with  promulgation  or  repromulgation  of  any  rule  or  regu- 
lation under  authority  of  title  I  of  this  Act,  the  head  of  the  depart- 
ment, agency,  or  instrumentality  promulgating  such  rule  or  regula- 
tion shall  transmit  a  copy  thereof  to  the  Secretary  of  the  Senate 
and  the  Clerk  of  the  House  of  Representatives.  Except  as  provided 
in  subsection  (b)  of  this  section,  the  rule  or  regulation  shall  not 
become  effective,  if— 

(1)  within  ninety  calendar  days  of  continuous  session  of  Con- 
gress after  the  date  of  promulgation,  both  Houses  of  Congress 
adopt  a  concurrent  resolution,  the  matter  after  the  resolving 
clause  of  which  is  as  follows:  "That  Congress  disapproves  the 
rule  or  regulation  promulgated  by  the  dealing 
with  the  matter  of  ,  which  rule  or  regulation  was 
transmitted  to  Congress  on  .",  the  blank  spaces 
therein  being  appropriately  filled;  or 

(2)  within  sixty  calendar  days  of  continuous  session  of  Con- 
gress after  the  date  of  promulgation,  one  House  of  Congress 
adopts  such  a  concurrent  resolution  and  transmits  such  resolu- 
tion to  the  other  House,  and  such  resolution  is  not  disapproved 
by  such  other  House  within  thirty  calendar  days  of  continuous 
session  of  Congress  after  such  transmittal. 

(b)  If,  at  the  end  of  sixty  calendar  days  of  continuous  session  of 
Congress  after  the  date  of  promulgation  of  a  rule  or  regulation,  no 
committee  of  either  House  of  Congress  has  reported  or  been  dis- 
charged from  further  consideration  of  a  concurrent  resolution  dis- 
approving the  rule  or  regulation  and  neither  House  has  adopted 
such  a  resolution,  the  rule  or  reguk  .ion  may  go  into  effect  immedi- 
ately. If,  within  such  sixty  calendar  days,  such  a  committee  has  re- 
ported or  been  discharged  from  further  consideration  of  such  a  res- 
olution, or  either  House  has  adopted  such  a  resolution,  the  rule  or 
regulation  may  go  into  effect  not  sooner  than  ninety  calendar  days 
of  continuous  session  of  Congress  after  such  rule  is  prescribed 
unless  disapproved  as  provided  in  subsection  (a)  of  this  section. 

(c)  For  purposes  of  subsections  (a)  and  (b)  of  this  section — 

(1)  continuity  of  session  is  broken  only  by  an  adjournment  of 
Congress  sine  die;  and 

(2)  the  days  on  which  either  House  is  not  in  session  because 
of  an  adjournment  of  more  than  three  days  to  a  day  certain 
are  excluded  in  the  computation  of  thirty,  sixty,  and  ninety 
calendar  days  of  continuous  session  of  Congress. 

(d)  Congressional  inaction  on,  or  rejection  of,  a  resolution  of  dis- 
approval shall  not  be  deemed  an  expression  of  approval  of  such 
rule  or  regulation. 

TRANSPORTATION 

Sec.  306.  (a)  Each  hazardous  substance  which  is  listed  and  regu- 
lated or  designated  as  provided  in  section  101(14)  of  this  Act  shall, 
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within  ninety  days  after  the  date  of  enactment  of  this  Act  or  at  the 
time  of  such  listing  or  designation,  whichever  is  later,  be  listed  and 
regulated  as  a  hazardous  material  under  the  Hazardous  Materials 
Transportation  Act. 

(b)  A  common  or  contract  carrier  shall  be  liable  under  other  law 
in  lieu  of  section  107  of  this  Act  for  damages  or  remedial  action 
resulting  from  the  release  of  a  hazardous  substance  during  the 
course  of  transportation  which  commenced  prior  to  the  effective 
date  of  the  listing  of  such  substance  as  a  hazardous  material  under 
the  Hazardous  Materials  Transportation  Act,  or  for  substances 
listed  and  regulated  pursuant  to  subsection  (a)  of  this  section,  prior 
to  the  effective  date  of  such  listing:  Provided,  however,  That  this 
subsection  shall  not  apply  where  such  a  carrier  can  demonstrate 
that  he  did  not  have  actual  knowledge  of  the  identity  or  nature  of 
the  substance  released. 

(c)  Section  11901  of  title  49,  United  States  Code,  is  amended  by — 

(1)  redesignating  subsection  (h)  as  subsection  (i); 

(2)  by  inserting  "and  subsection  (h)"  after  "subsection  (g)"  in 
subsection  (i)(2)  as  so  redesignated  by  paragraph  (1)  of  this  sub- 
section; and 

(3)  by  inserting  the  following  new  subsection  (h): 

"(h)  A  person  subject  to  the  jurisdiction  of  the  Commission  under 
subchapter  II  of  chapter  105  of  this  title,  or  an  officer,  agent,  or 
employee  of  that  person,  and  who  is  required  to  comply  with  sec- 
tion 10921  of  this  title  but  does  not  so  comply  with  respect  to  the 
transportation  of  hazardous  wastes  as  defined  by  the  Environmen- 
tal Protection  Agency  pursuant  to  section  3001  of  the  Solid  Waste 
Disposal  Act  (but  not  including  any  waste  the  regulation  of  which 
under  the  Solid  Waste  Disposal  Act  has  been  suspended  by  Con- 
gress) shall,  in  any  action  brought  by  the  Commission,  be  liable  to 
the  United  States  for  a  civil  penalty  not  to  exceed  $20,000  for  each 
violation." 

ASSISTANT  ADMINISTRATOR  FOR  SOLID  WASTE 

Sec.  307.  (a)  Section  2001  of  the  Solid  Waste  Disposal  Act  is 
amended  by  striking  out  "a  Deputy  Assistant"  and  inserting  in  lieu 
thereof  "an  Assistant". 

(b)  The  Assistant  Administrator  of  the  Environmental  Protection 
Agency  appointed  to  head  the  Office  of  Solid  Waste  shall  be  in  ad- 
dition to  the  five  Assistant  Administrators  of  the  Environmental 
Protection  Agency  provided  for  in  section  1(d)  of  Reorganization 
Plan  Numbered  3  of  1970  and  the  additional  Assistant  Administra- 
tor provided  by  the  Toxic  Substances  Control  Act,  shall  be  appoint- 
ed by  the  President  by  and  with  the  advice  and  consent  of  the 
Senate,  and  shall  be  compensated  at  the  rate  provided  for  Level  IV 
of  the  Executive  Schedule  pay  rates  under  section  5315  of  title  5, 
United  States  Code. 

(c)  The  amendment  made  by  subsection  (a)  shall  become  effective 
ninety  days  after  the  date  of  the  enactment  of  this  Act. 

SEPARABILITY 

Sec.  308.  If  any  provision  of  this  Act,  or  the  application  of  any 
provision  of  this  Act  to  any  person  or  circumstance,  is  held  invalid, 
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the  application  of  such  provision  to  other  persons  or  circumstances 
and  the  remainder  of  this  Act  shall  not  be  affected  thereby. 

SEC.  309.  ACTIONS  UNDER  STATE  LAW  FOR  DAMAGES  FROM  EXPOSURE  TO 
HAZARDOUS  SUBSTANCES. 

(a)  State  Statutes  of  Limitations  for  Hazardous  Substance 
Cases.  — 

(1)  Exception  to  state  statutes. — In  the  case  of  any  action 
brought  under  State  law  for  personal  injury,  or  property  dam- 
ages, which  are  caused  or  contributed  to  by  exposure  to  any  haz- 
ardous substance,  or  pollutant  or  contaminant,  released  into  the 
environment  from  a  facility,  if  the  applicable  limitations  period 
for  such  action  (as  specified  in  the  State  statute  of  limitations 
or  under  common  law)  provides  a  commencement  date  which  is 
earlier  than  the  federally  required  commencement  date,  such 
period  shall  commence  at  the  federally  required  commencement 
date  in  lieu  of  the  date  specified  in  such  State  statute. 

(2)  State  law  generally  applicable.— Except  as  provided 
in  paragraph  (1),  the  statute  of  limitations  established  under 
State  law  shall  apply  in  all  actions  brought  under  State  law  for 
personal  injury,  or  property  damages,  which  are  caused  or  con- 
tributed to  by  exposure  to  any  hazardous  substance,  or  pollutant 
or  contaminant,  released  into  the  environment  from  a  facility. 

(3)  Actions  under  section  107. — Nothing  in  this  section 
shall  apply  with  respect  to  any  cause  of  action  brought  under 
section  107  of  this  Act. 

(b)  Definitions. — As  used  in  this  section — 

(1)  Title  i  terms. — The  terms  used  in  this  section  shall  have 
the  same  meaning  as  when  used  in  title  I  of  this  Act. 

(2)  Applicable  limitations  period. — The  term  "applicable 
limitations  period"  means  the  period  specified  in  a  statute  of 
limitations  during  which  a  civil  action  referred  to  in  subsection 
(a)(1)  may  be  brought. 

(3)  Commencement  date. — The  term  "commencement  date" 
means  the  date  specified  in  a  statute  of  limitations  as  the  be- 
ginning of  the  applicable  limitations  period. 

(4)  Federally  required  commencement  date. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  "federally  required  commencement  date" 
means  the  date  the  plaintiff  knew  (or  reasonably  should 
have  known)  that  the  personal  injury  referred  to  in  subsec- 
tion (a)(1)  was  caused  or  contributed  to  by  the  hazardous 
substance  or  pollutant  or  contaminant  concerned. 

(B)  Special  rules. — In  the  case  of  a  minor  or  incompe- 
tent plaintiff,  the  term  "federally  required  commencement 
date"  means  the  later  of  the  date  referred  to  in  subpara- 
graph (A)  or  the  following: 

(i)  In  the  case  of  a  minor,  the  date  on  which  the 
minor  reaches  the  age  of  majority  as  determined  by 
State  law  or  has  a  legal  representative  appointed. 

(ii)  In  the  case  of  an  incompetent  individual,  the 
date  on  which  such  individual  becomes  competent  or 
has  had  a  legal  representative  appointed. 
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SEC.  310.  CITIZENS  SUITS. 

(a)  Authority  to  Bring  Civil  Actions. — Except  as  provided  in 
subsections  (d)  and  (e)  of  this  section,  any  person  may  commence  a 
civil  action  on  his  own  behalf— 

(1)  against  any  person  (including  the  United  States  and  any 
other  governmental  instrumentality  or  agency,  to  the  extent  per- 
mitted by  the  eleventh  amendment  to  the  Constitution)  who — 

(A)  is  alleged  to  be  in  violation  of  any  requirement  which 
has  become  effective  pursuant  to  this  Act;  or 

(B)  has  contributed  or  is  contributing  to  the  release  or 
threatened  release  of  any  hazardous  substance  from  a  haz- 
ardous waste  disposal  site,  if  such  release  or  threatened  re- 
lease may  present  an  imminent  and  substantial  endanger- 
ment  to  public  health  or  the  environment;  or 

(2)  against — 

(A)  the  Administrator  where  there  is  alleged  a  failure  of 
the  Administrator  to  perform  any  act  or  duty  under  this 
Act  which  is  not  discretionary  with  the  Administrator;  or 

(B)  any  other  department,  agency,  or  instrumentality  of 
the  United  States  where  there  is  alleged  a  failure  of  such 
department,  agency,  or  instrumentality  to  perform  any  act 
or  duty  under  section  120  of  this  Act  (relating  to  Federal 
facilities)  which  is  not  discretionary  with  such  department, 
agency,  or  instrumentality. 

For  purposes  of  this  subsection,  the  term  "hazardous  waste  disposal 
site"  means  a  site  at  which  disposal  of  hazardous  waste  has  oc- 
curred or  is  occurring. 

(b)  Venue. — 

(1)  Actions  under  subsection  (a)(D,—Any  action  under  sub- 
section (a)(1)(A)  shall  be  brought  in  the  district  court  for  the 
district  in  which  the  alleged  violation  occurred.  Any  action 
under  subsection  (a)(1)(B)  shall  be  brought  in  the  district  court 
for  the  district  in  which  the  release  or  threatened  release  oc- 
curred or  is  occurring. 

(2)  Actions  under  subsection  (a)(2).— Any  action  brought 
under  paragraph  (2)  of  subsection  (a)  may  be  brought  in  the 
United  States  District  Court  for  the  District  of  Columbia. 

(c)  Relief. — The  district  court  shall  have  jurisdiction  in  actions 
brought  under  subsection  (a)(1)(A)  to  enforce  the  requirement  con- 
cerned and  to  impose  any  civil  penalty  provided  for  violation  of  that 
requirement.  The  district  court  shall  have  jurisdiction  in  actions 
brought  under  subsection  (a)(1)(B),  to  immediately  restrain  any 
person  contributing  to  the  endangerment  referred  to  in  subsection 
(a)(1)(B),  to  order  such  person  to  take  such  other  action  as  may  be 
necessary  to  protect  human  health  and  the  environment,  or  both. 
The  district  court  shall  have  jurisdiction  in  actions  brought  under 
subsection  (a)(2)  to  order  the  Administrator  or  other  department, 
agency,  or  instrumentality  to  perform,  the  act  or  duty  concerned. 

(d)  Subsection  (a)(1)  Actions. — 

(1)  Notice. — No  action  may  be  commenced  under  subsection 
(a)(1)  of  this  section  prior  to  60  days  after  the  plaintiff  has 
given  notice  of  the  violation  or  release  or  threatened  release — 
(A)  to  the  Administrator; 
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(B)  to  the  State  in  which  the  alleged  violation  or  release 
or  threatened  release  occurs;  and 

(C)  to  any  alleged  violator  or  person  who  contributed  or  is 
contributing  to  the  release  or  threatened  release. 

Notice  under  this  paragraph  shall  be  given  in  such  manner  as 
the  Administrator  shall  prescribe  by  regulation. 

(2)  Actions  under  paragraph  (D(a). — No  action  may  be 
commenced  under  subsection  (a)(lXA)  with  respect  to  any  viola- 
tion referred  to  in  such  subsection  if  the  Administrator  has 
commenced  and  is  diligently  pursuing  an  administrative  order 
or  civil  action  to  enforce  the  requirement  concerned  or  to  impose 
a  civil  penalty  under  this  Act  with  respect  to  the  violation  of 
such  requirement. 

(3)  Actions  under  paragraph  (D(b);  epa  activity. — No 
action  may  be  commenced  under  subsection  (a)(1)(B)  with  re- 
spect to  an  endangerment  if  the  Administrator — 

(A)  has  commenced  and  is  diligently  (i)  pursuing  an  ad- 
ministrative order  or  civil  action,  or  (ii)  prosecuting  an 
action  in  court  under  section  106  of  this  Act,  or  under  sec- 
tion 7003  of  the  Solid  Waste  Disposal  Act,  with  respect  to 
such  endangerment; 

(B)  is  actually  engaging  in  a  removal  action  under  sec- 
tion 104  with  respect  to  such  endangerment; 

(C)  has  incurred  costs  to  initiate  a  remedial  investigation 
and  feasibility  study  under  section  104(b)  of  this  Act  with 
respect  to  the  facility  and  is  diligently  proceeding  with  a  re- 
medial action  under  this  Act  with  respect  to  the  facility;  or 

(D)  has  obtained  a  court  order  (including  a  consent 
decree)  under  section  106  of  this  Act  or  under  section  7003 
of  the  Solid  Waste  Disposal  Act  under  which  any  responsi- 
ble party  is  diligently  conducting  a  remedial  investigation 
and  feasibility  study,  conducting  a  removal  action,  or  pro- 
ceeding with  a  remedial  action  with  respect  to  such  endan- 
germent. 

In  the  case  of  an  administrative  order  referred  to  in  subpara- 
graph (A),  actions  under  subsection  (a)(lXB)  are  prohibited  only 
as  to  the  scope  and  duration  of  such  administrative  order. 

(4)  Actions  under  subsection  (a)(1)(B);  state  activity. — No 
action  may  be  commenced  by  any  person  other  than  the  State 
under  subsection  (a)(1)(B)  if  the  State — 

(A)  has  commenced  and  is  diligently  prosecuting  an 
action  under  subsection  (a)(1)(B)  with  respect  to  such  endan- 
germent; 

(B)  is  actually  engaging  in  a  removal  action  under  sec- 
tion 104  with  respect  to  such  endangerment;  or 

(C)  has  incurred  costs  to  initiate  a  remedial  investigation 
and  feasibility  study  under  section  104(b)  of  this  Act  and  is 
diligently  proceeding  with  a  remedial  action  under  this 
Act. 

(5)  Standing. — Only  a  person  who  has  an  interest  which  is  or 
may  be  adversely  affected  may  bring  an  action  under  subsection 
(a)(1)(B). 

(e)  Subsection  (a)(2)  Actions. — No  action  may  be  commenced 
under  paragraph  (2)  of  subsection  (a)  prior  to  the  60th  day  following 
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the  date  on  which  the  plaintiff  gives  notice  to  the  Administrator  or 
other  department,  agency,  or  instrumentality  that  the  plaintiff  will 
commence  such  action.  Notice  under  this  subsection  shall  be  given 
in  such  manner  as  the  Administrator  shall  prescribe  by  regulation. 

(f)  Costs. — The  court,  in  issuing  any  final  order  in  any  action 
brought  pursuant  to  this  section,  may  award  costs  of  litigation  (in- 
cluding reasonable  attorney  and  expert  witness  fees)  to  the  prevail- 
ing or  the  substantially  prevailing  party  whenever  the  court  deter- 
mines such  an  award  is  appropriate.  The  court  may,  if  a  temporary 
restraining  order  or  preliminary  injunction  is  sought,  require  the 
filing  of  a  bond  or  equivalent  security  in  accordance  with  the  Feder- 
al Rules  of  Civil  Procedure. 

(g)  Other  Rights. — Nothing  in  this  Act  shall  restrict  or  expand 
any  right  which  any  person  (or  class  of  persons)  may  have  under  any 
Federal  or  State  statute  or  common  law  to  seek  enforcement  of  any 
standard  or  requirement  relating  to  hazardous  substances  or  to  seek 
any  other  relief  (including  relief  against  the  Administrator  or  a 
State  agency). 

(h)  Intervention. — In  any  action  under  this  section,  the  United 
States,  if  not  a  party,  may  intervene  as  a  matter  of  right. 

(i)  Federally  Permitted  Release. — It  shall  be  a  defense  in  an 
action  under  subsection  (a)(1)(B)  that  the  release  referred  to  in  sub- 
section (a)(1)(B)  was  a  federally  permitted  release.  For  purposes  of 
this  subsection  the  term  "federally  permitted  release"  has  the  mean- 
ing given  by  section  101(10),  except  that  such  term  shall  not  include 
discharges  from  a  point  source  which  are  identified  in  a  permit  ap- 
plication (but  not  in  a  permit)  under  section  1^02  of  the  Federal 
Water  Pollution  Control  Act. 

(j)  Pesticides. — No  action  may  be  brought  under  this  section  with 
respect  to  any  release  or  threatened  release  resulting  from  the 
normal  application  of  a  pesticide  product  registered  under  the  Fed- 
eral Insecticide,  Fungicide,  and  Rodenticide  Act.  Nothing  in  this 
subsection  shall  affect  or  modify  in  any  way  the  obligations  or  li- 
ability of  any  person  under  any  other  provision  of  State  or  Federal 
law  (including  common  law) — 

(1)  for  damages,  injury,  or  loss  resulting  from  a  release  of  any 
hazardous  substance, 

(2)  for  removal  or  remedial  action,  or 

(3)  for  the  costs  of  removal  or  remedial  action  for  such  haz- 
ardous substance. 

(k)  Definitions. — The  terms  used  in  this  section  shall  have  the 
same  meanings  as  when  used  in  title  I. 

TITLE  IV— STATE  AND  LOCAL  COORDINATION  OF 
EMERGENCY  RESPONSE;  COMMUNITY  RIGHT  TO  KNOW 

SEC.  401.  ESTABLISHMENT  OF  STATE  COMMISSIONS  AND  LOCAL  COMMIT- 
TEES. 

(a)  Establishment  of  State  Emergency  Response  Commis- 
sions.— Not  later  than  six  months  after  the  date  of  the  enactment  of 
this  title,  the  Governor  of  each  State  shall  appoint  an  emergency  re- 
sponse commission.  The  Governor  may  designate  as  the  emergency 
response  commission  one  or  more  existing  emergency  response  orga- 
nizations. The  emergency  response  commission  of  a  State  shall  ap- 
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point  local  emergency  response  committees  under  subsection  (b)  and 
shall  supervise  and  coordinate  the  activities  of  such  committees.  If 
the  Governor  of  any  State  does  not  designate  a  State  commission 
within  such  period,  the  Administrator  shall  operate  as  the  State 
commission  until  the  Governor  makes  such  designation  and  may 
make  the  initial  designations  and  appointments  under  subsection 
(b). 

(b)  Establishment  of  Local  Emergency  Response  Commit- 
tees.— 

(1)  In  general. — Not  later  than  six  months  after  the  date  of 
the  establishment  of  a  State  commission  under  subsection  (a), 
the  commission  shall — 

(A)  designate  political  subdivisions  or  combinations  of 
political  subdivisions  as  emergency  response  districts  for 
purposes  of  this  title;  and 

(B)  appoint  a  local  emergency  response  committee  for  each 
emergency  response  district  designated  under  subparagraph 
(A). 

(2)  Interstate  agreements. — Pursuant  to  interstate  agree- 
ments, political  subdivisions  in  more  than  one  State  may  be  in- 
cluded in  an  emergency  response  district  under  paragraph  (1)(A) 
and  members  of  an  emergency  response  committee  may  be  desig- 
nated under  paragraph  (1)(B)  from  each  State. 

(c)  Composition  of  Local  Committees.— A  local  emergency  re- 
sponse committee  shall  include  representatives  from  each  of  the  fol- 
lowing groups  or  organizations:  elected  State  and  local  officials;  law 
enforcement,  civil  defense,  firefighting,  first  aid,  health,  hospital, 
and  transportation  personnel;  community  groups;  and  covered  opera- 
tors. 

(d)  Officers;  Ad  Hoc  Committees.— A  local  emergency  response 
committee  may  elect  such  officers  and  spokesmen  and  appoint  such 
ad  hoc  committees  of  interested  citizens,  and  request  such  assistance 
of  State  and  local  officials,  as  it  deems  necessary  to  assist  it  in  car- 
rying out  its  duties. 

(e)  Revisions. — The  emergency  response  commission  of  a  State 
may  revise  its  designations  and  appointments  under  subsection  (b) 
with  respect  to  any  local  emergency  response  committee  as  it  deems 
appropriate. 

SEC.  402.  COMPREHENSIVE  EMERGENCY  RESPONSE  PLANS. 

(a)  Plan  Required. — Not  later  than  24  months  after  the  date  of 
the  enactment  of  this  title,  each  local  emergency  response  committee 
shall  complete  an  emergency  response  plan  designed  to  minimize  the 
injury  to  human  health  and  the  environment  which  could  result 
from  any  hazardous  substance  emergency  arising  out  of  activities 
carried  out  at  any  covered  facility  located  in  the  emergency  response 
district  for  which  such  committee  is  established.  The  plan  shall  be 
integrated  with  existing  emergency  response  plans  at  the  discretion 
of  the  committee.  A  covered  operator  shall  submit  to  the  local  emer- 
gency response  committee  any  information  in  addition  to  the  infor- 
mation required  under  section  403  (other  than  information  which 
may  be  withheld  from  disclosure  under  section  407),  with  respect  to 
a  covered  facility  that  the  committee  may  request  for  purposes  of 
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completing  such  plan.  The  committee  may  revise  3uch  plan  as  neces- 
sary to  protect  human  health  and  the  environment. 

(b)  Plan  Provisions. — Each  plan  required  under -this  section 
shall  include  each  of  the  following  at  a  minimum: 

(1)  designation  of  one  or  more  State  or  local  officials  whom 
the  covered  operator  will  notify  in  case  of  a  hazardous  sub- 
stance emergency; 

(2)  designation  of  the  names  and  emergency  telephone  num- 
bers of  personnel  employed  by  the  covered  operator  who  should 
be  contacted  in  case  of  a  hazardous  substance  emergency; 

(3)  a  description  of  measures  which  should  be  taken  to  miti- 
gate and  minimize  the  risks  to  human  health  and  the  environ- 
ment posed  by  a  hazardous  substance  emergency; 

(4)  a  description  of  a  system  or  method  and  procedures  and 
communications  systems  (including  alarm  and  warning  sys- 
tems) to  notify  members  of  the  affected  public  of  a  hazardous 
substance  emergency; 

(5)  a  description  of  emergency  equipment  and  facilities  in  the 
community,  and  at  each  facility  in  the  community  at  which  a 
substantial  inventory  of  a  hazardous  substance  is  maintained, 
and  an  identification  of  the  persons  responsible  for  such  equip- 
ment and  facilities; 

(6)  emergency  evacuation  plans,  as  well  as  an  evaluation  of 
the  adequacy  of  existing  transportation  facilities  to  accomplish 
an  evacuation; 

(7)  a  description  of  training  programs  and  drill  schedules  to 
be  used  for  purposes  of  emergency  response  planning  and  pre- 
paredness; and 

(8)  an  evaluation  of  medical,  police,  health,  and  firefighting 
resources  available  in  the  event  of  a  hazardous  substance  emer- 
gency and  recommendations,  if  appropriate,  concerning  what 
additional  resources  should  be  developed  by  State  or  local  gov- 
ernments. 

(c)  Review  by  the  Governor.— After  completion  of  a  plan  under 
subsection  (a)  for  an  emergency  response  district,  the  local  emergency 
response  committee  shall  submit  a  copy  of  such  plan  to  the  Governor 
of  each  State  in  which  such  district  is  located.  The  Governor  or 
Governors  shall  review  the  plan  and  make  recommendations  to  the 
committee  on  revisions  of  the  plan  that  may  be  necessary  to  ensure 
coordination  of  such  plan  with  emergency  response  plans  of  other 
emergency  response  districts. 

(d)  Assistance. — Upon  request  of  a  local  emergency  response  com- 
mittee, the  Administrator  shall  provide  assistance  in  developing 
and  implementing  an  emergency  response  plan. 

SEC.  403.  BASIC  NOTIFICATION  REQUIREMENTS. 

(a)  Submission  of  Material  Safety  Data  Sheets  — 

(1)  Basic  requirement. — The  owner  or  operator  of  any  facili- 
ty at  which  any  hazardous  chemical  is  produced,  used,  or  stored 
shall  submit  a  material  safety  data  sheet  for  each  such  chemi- 
cal. The  owner  or  operator  shall  submit  such  sheet  to  the  Ad- 
ministrator, the  appropriate  local  emergency  response  commit- 
tee, and  such  local  and  State  officials  as  may  have  been  desig- 
nated to  receive  such  sheet  by  such  committee. 
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(2)  Furnishing  of  sheets  to  other  owners  and  opera- 
tors.— Each  owner  or  operator  of  a  facility  who  is  required  to 
submit  a  material  safety  data  sheet  for  a  hazardous  chemical 
under  paragraph  (1)  and  who  supplies  such  chemical  to  any 
other  facility  owner  or  operator  shall  furnish  such  sheet,  and 
any  updated  sheet  under  paragraph  (4),  to  such  other  facility 
owner  or  operator.  The  initial  sheet  shall  be  furnished  before, 
or  at  the  time  of,  the  first  shipment  of  such  chemical  to  such 
other  owner  or  operator  after  the  date  which  is  six  months  after 
the  date  of  the  enactment  of  this  title.  Any  updated  sheet  shall 
be  furnished  before,  or  at  the  time  of,  the  first  shipment  of  such 
chemical  to  such  other  owner  or  operator  after  such  sheet  is  up- 
dated. 

(3)  Coverage.— 

(A)  In  general. — Paragraph  (1)  of  this  subsection  applies 
only  to  an  owner  or  operator  of  a  facility  who — 

(i)  employs  more  than  10  employees,  or 
(ii)  produces,   uses,  or  stores  more  than  1,000  kilo- 
grams of  a  hazardous  chemical  in  any  calendar  month. 
Domestic  workers  or  casual  laborers  employed  at  a  place  of 
residence  shall  not  be  treated  as  employees  for  purposes  of 
this  paragraph. 

(B)  Research  laboratories  and  hospitals. — The  use  of 
any  chemical  or  mixture  in  a  research  laboratory  or  a  hos- 
pital or  other  medical  facility  under  the  direct  supervision 
of  a  technically  qualified  individual  shall  not  be  treated  as 
a  use  of  such  chemical  for  purposes  of  this  subsection. 

(C)  Consumer  use. — The  use  of  a  hazardous  chemical  for 
personal,  family,  or  household  purposes  shall  not  be  treated 
as  a  use  for  purposes  of  this  subsection. 

(4)  Initial  sheet  and  updating. — The  initial  material  safety 
data  sheet  required  under  this  subsection  with  respect  to  a  haz- 
ardous chemical  shall  be  provided  before  the  later  of— 

(A)  12  months  after  the  date  of  the  enactment  of  this 
title;  or 

(B)  three  months  after  such  chemical  is  first  produced, 
used,  or  stored  at  a  facility. 

Within  three  months  following  discovery  by  an  owner  or  opera- 
tor of  significant  new  information  concerning  an  aspect  of  a 
hazardous  chemical  which  was  originally  required  to  be  dis- 
closed on  such  sheet  under  this  subsection,  the  sheet  shall  be  re- 
vised, 
(b)  Preparation  of  Hazardous  Substance  Reports. — 

(1)  Basic  requirement. — The  covered  operator  with  respect  to 
each  covered  facility  shall  prepare  and  submit  to  the  appropri- 
ate local  emergency  response  committee  a  hazardous  substance 
report. 

(2)  Contents  of  report. — A  hazardous  substance  report 
shall  contain  the  following  information  with  respect  to  the  cov- 
ered facility: 

(A)  the  type  and  approximate  amounts  of  any  covered 
hazardous  substance  to  be  found  at  the  facility; 

(B)  a  map  showing  the  location  at  the  facility  of  each 
such  substance  stored  at  the  facility; 
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(C)  potential  routes  of  human  exposure  to  each  such  sub- 
stance; 

(D)  symptoms  of  such  exposure; 

(E)  appropriate  emergency  and  first  aid  procedures  for 
spills,  fires,  explosions,  and  other  releases  involving  such 
substance;  and 

(F)  emergency  telephone  numbers  for  appropriate  person- 
nel of  the  covered  operator  of  the  facility. 

(3)  Initial  report  and  updating. — The  initial  report  re- 
quired under  this  subsection  with  respect  to  a  covered  facility 
shall  be  provided  before  the  later  of— 

(A)  18  months  after  the  date  of  the  enactment  of  this 
title;  or 

(B)  three  months  after  a  facility  becomes  a  covered  facili- 
ty- 

Within  three  months  following  discovery  by  a  covered  operator 
of  significant  new  information  concerning  an  aspect  of  a  cov- 
ered hazardous  substance  which  was  originally  required  to  be 
disclosed  on  such  report  under  this  subsection,  the  report  shall 
be  revised. 

(4)  List  of  covered  hazardous  substances. — 

(A)  In  general. — Not  later  than  12  months  after  the 
date  of  the  enactment  of  this  title,  the  Administrator  shall 
publish  a  list  of  those  hazardous  substances  and  hazardous 
chemicals  which  the  Administrator  determines  have  char- 
acteristics of  volatility,  combustibility,  reactivity,  dispersa- 
bility,  or  toxicity  such  that  the  release  of  the  substance  or 
chemical  is  likely  to  cause  an  imminent  and  substantial  en- 
dangerment  to  the  public  health  or  the  environment.  The 
Administrator  may  revise  such  list  from  time  to  time. 

(B)  Petition. — Any  person  and  any  local  emergency  re- 
sponse committee  may  petition  the  Administrator  to  desig- 
nate a  substance  as  a  covered  hazardous  substance.  Within 
six  months  after  receipt  of  such  a  petition,  the  Administra- 
tor shall  either  designate  such  substance  as  a  covered  haz- 
ardous substance  or  publish  a  written  explanation  of  the 
reasons  for  the  determination  that  such  substance  is  not  a 
covered  hazardous  substance. 

(C)  Determination  of  significant  amounts.— At  the 
time  a  substance  or  chemical  is  listed  as  a  covered  hazard- 
ous substance  under  this  paragraph,  the  Administrator 
shall  also  list  the  amount  of  such  substance  constituting  a 
significant  amount  as  determined  for  purposes  of  section 
411(a)(1)(B). 

(5)  Format  of  reports. — 

(A)  In  general. — The  Administrator  shall  publish  a  uni- 
form format  for  hazardous  substance  reports  within  three 
months  after  the  date  of  the  enactment  of  this  title. 

(B)  Use  of  material  safety  data  sheet.— A  covered  op- 
erator may  meet  the  requirements  of  this  subsection  by  sub- 
mitting a  material  safety  data  sheet  with  respect  to  each 
covered  hazardous  substance,  supplemented  as  necessary  to 
contain  the  information  required  by  this  subsection. 

(c)  Extremely  Toxic  Substance  Status  Sheets. — 
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(1)  Requirement. — The  covered  operator  with  respect  to  each 
covered  facility  at  which  an  extremely  toxic  substance  is  to  be 
found  shall  prepare  and  submit  to  the  appropriate  local  emer- 
gency response  committee  an  extremely  toxic  substance  status 
sheet  with  respect  to  such  facility  not  later  than  three  months 
after  filing  the  initial  report  under  paragraph  (1)  of  subsection 
(b)  with  respect  to  such  facility  and  every  three  months  thereaf- 
ter. Such  status  sheet  shall  be  based,  to  the  maximum  extent 
practicable,  upon  information  derived  from  actual  monitoring 
and  quantitative  analysis. 

(2)  Contents  of  status  sheet. — An  extremely  toxic  sub- 
stance status  sheet  shall  contain  with  respect  to  the  covered  fa- 
cility the  following  information: 

(A)  a  summary  of  each  report  required  to  be  submitted  to 
the  Administrator  or  a  State  during  the  preceding  three 
months — 

(i)  under  section  102  of  this  Act  of  a  release  of  a  re- 
portable quantity  of  an  extremely  toxic  substance,  or 

(ii)  under  the  Federal  Water  Pollution  Control  Act, 
the  Clean  Air  Act,  or  the  Solid  Waste  Disposal  Act  of  a 
discharge  into  the  environment  of  any  hazardous  sub- 
stance in  excess  of  the  amount  permitted  to  be  dis- 
charged under  a  permit  under  such  Act;  and 

(B)  the  total  amount  of  emissions  of  each  extremely  toxic 
substance  during  the  preceding  three  months  into  each  of 
the  following:  the  air,  surface  water,  groundwater,  land, 
and  publicly  owned  treatment  works. 

(3)  Availability  of  reports. — A  covered  operator  required  to 
file  a  status  sheet  under  this  subsection  shall  make  available  a 
copy  of  a  report  referred  to  in  paragraph  (2)(A)  to  any  person 
who  requests  a  copy  of  such  report. 

(4)  List  of  extremely  toxic  substances. — Not  later  than  12 
months  after  the  date  of  the  enactment  of  this  title,  the  Admin- 
istrator shall  publish  a  list  of  extremely  toxic  substances.  Ex- 
tremely toxic  substances  shall  be  those  covered  hazardous  sub- 
stances which  are  so  acutely  toxic  that  the  release  of  any 
amount  warrants  reporting  under  this  subsection. 

(d)  Records. — Each  owner  or  operator  under  subsection  (a)  and 
each  covered  operator  under  subsection  (b)  or  (c)  shall  maintain 
records  of  the  information  filed  in  compliance  with  this  section  for 
a  period  of  30  years.  The  Administrator  shall  take  such  steps  as 
may  be  necessary  to  assist  such  covered  operators  and  owners  and 
operators  in  complying  with  this  section  and  to  reduce  unnecessary 
or  burdensome  paperwork. 

(e)  Telephone  Inquiries. — For  purposes  of  this  section,  the  Ad- 
ministrator shall  establish  a  toll-free  telephone  number,  operating 
24  hours  per  day,  that  is  computer  accessible,  to  respond  to  tele- 
phone inquiries  concerning  the  information  collected  through  the 
material  safety  data  sheets  and  the  extremely  toxic  substance  status 
sheets. 

(f)  Exemptions. — 

(1)  Material  safety  data  sheets. — The  Administrator  may 
exempt  an  owner  or  operator  from  the  requirements  of  subsec- 
tion (a)  with  respect  to — 
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(A)  any    hazardous    chemical  or  group   of  hazardous 
chemicals; 

(B)  any  facility  or  group  of  facilities;  and 

(C)  specific  activities  carried  out  by  such  owner  or  opera- 
tor in  a  specific  location. 

(2)  Hazardous  substance  reports. — The  Administrator  may 
exempt  from  the  requirements  of  subsection  (b)  reporting  with 
respect  to — 

(A)  any  covered  hazardous  substance  or  group  of  covered 
hazardous  substances; 

(B)  any  covered  facility  or  group  of  covered  facilities;  and 

(C)  specific  activities  carried  out  by  any  covered  operator 
in  a  specific  location. 

(S)  Procedures.— An  exemption  may  be  granted  under  this 
subsection  by  the  Administrator  on  his  own  motion  or  upon  pe- 
tition of  any  person.  An  exemption  may  be  granted  only  after 
notice  and  opportunity  for  public  comment.  No  exemption  may 
be  granted  under  paragraph  (1)(C)  or  (2)(C)  for  specific  activities 
carried  out  by  any  covered  operator  or  owner  or  operator  until 
notice  and  an  opportunity  for  a  hearing  have  been  provided  in 
the  locality  in  which  such  activities  are  carried  out. 

(4)  Standard  for  exemption. — An  exemption  may  be  grant- 
ed under  this  subsection  only  if  the  Administrator  finds  thai 
the  covered  hazardous  substance  or  hazardous  chemical,  facili- 
ty, or  activity  concerned  does  not  present  a  reasonable  likeli- 
hood of  injury  to  human  health  or  the  environment. 

SEC.  404.  HAZARDOUS  SUBSTANCE  EMERGENCY  NOTICE  AND  BULLETIN. 

(a)  Notification  Requirement. — 

(1)  Immediate  notice. — In  addition  to  any  other  notice  re- 
quired by  this  Act,  in  the  case  of  any  hazardous  substance  emer- 
gency, the  covered  operator  shall  immediately  notify  (by  tele- 
phone, by  radio,  or  in  person)  the  appropriate  local  emergency 
response  committee  and  any  State  and  local  officials  designated 
by  such  committee  to  receive  such  notice  of  the  existence  of  the 
hazardous  substance  emergency. 

(2)  Emergency  bulletin. — In  the  case  of  a  hazardous  sub- 
stance emergency,  the  covered  operator  shall  provide  an  emer- 
gency bulletin  to  such  committee  and  officials  as  soon  as  practi- 
cable. 

(b)  Contents  of  Emergency  Bulletin. — Each  emergency  bulle- 
tin under  this  section  shall  include  a  full  description  of  the  hazard- 
ous substance  emergency  so  that  appropriate  health  and  safety 
measures  can  be  taken.  Such  notification  shall  include  at  a  mini- 
mum— 

(1)  except  as  provided  in  section  407,  the  chemical  name  or 
identity  of  the  hazardous  substance  or  substances  involved  in 
the  emergency, 

(2)  the  actions  taken  to  respond  to  the  emergency, 

(3)  the  covered  operators  best  estimate  of  the  scope  of  the 
emergency,  including  the  operators  best  estimate  of  the  amount 
and  duration  of  the  release, 

(4)  any  known  or  anticipated  acute  or  chronic  health  risks  as- 
sociated with  the  emergency  and,  where  appropriate,  advice  re- 
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garding  medical  attention  necessary  for  exposed  individuals, 
and 

(5)  recommendations  for  additional  actions,  if  any,  that  are 
necessary. 

SEC.    405.    PUBLIC   AVAILABILITY    OF  PLANS,    DATA    SHEETS,    REPORTS, 
STATUS  SHEETS,  AND  EMERGENCY  BULLETINS. 

(a)  Availability  to  Public. — Each  emergency  response  plan,  ma- 
terial safety  data  sheet,  hazardous  substance  report,  extremely  toxic 
substance  status  sheet,  and  emergency  bulletin  shall  be  made  avail- 
able to  the  general  public  during  normal  working  hours  at  the  loca- 
tion or  locations  designated  by  the  appropriate  local  emergency  re- 
sponse committee.  Upon  request  by  a  covered  operator,  the  appropri- 
ate local  emergency  response  committee  shall  withhold  from  disclo- 
sure under  this  section  the  information  required  by  section 
403(b)(2)(B)  to  be  contained  in  a  hazardous  substance  report. 

(b)  Notice  of  Public  Availability. — Each  local  emergency  re- 
sponse committee  shall  annually  publish  a  notice  in  local  newspa- 
pers that  the  emergency  response  plan,  material  safety  data  sheets, 
hazardous  substance  reports,  and  extremely  toxic  substance  status 
sheets  have  been  submitted  under  this  section.  The  notice  shall  state 
that  hazardous  substance  emergency  bulletins  may  subsequently  be 
issued.  Such  notice  shall  announce  that  members  of  the  public  who 
wish  to  review  any  such  plan,  report,  sheet,  or  emergency  bulletin 
may  do  so  at  the  location  designated  by  the  local  emergency  response 
committee. 

SEC.  406.  PROVISION  OF  INFORMATION  TO  HEALTH  PROFESSIONALS,  DOC- 
TORS, AND  NURSES. 

(a)  Diagnosis  or  Treatment  by  Health  Professional.— A  cov- 
ered operator  and  any  facility  owner  or  operator  required  to  file  a 
material  safety  data  sheet  under  section  403(a),  a  report  under  sec- 
tion 403(b),  or  an  extremely  toxic  substance  status  sheet  under  sec- 
tion 403(c)  shall  provide  the  specific  chemical  identity,  if  known,  of 
a  covered  hazardous  substance  or  a  hazardous  chemical  or  an  ex- 
tremely toxic  substance  to  any  health  professional  who  requests  such 
information  in  writing  if  the  health  professional  provides  a  written 
statement  of  need  under  this  subsection  and  a  written  agreement  of 
confidentiality  under  subsection  (d).  The  written  statement  of  need 
shall  be  a  statement  that  the  health  professional  has  a  reasonable 
basis  to  suspect  that — 

(1)  the  information  is  needed  for  purposes  of  diagnosis  or 
treatment  of  an  individual; 

(2)  the  individual  or  individuals  being  diagnosed  or  treated 
have  been  exposed  to  the  substance  concerned;  and 

(3)  knowledge  of  the  specific  chemical  identity  of  such  sub- 
stance will  assist  in  diagnosis  or  treatment. 

Following  such  a  written  request,  the  facility  owner  or  operator  to 
whom  such  request  is  made  shall  promptly  provide  the  requested  in- 
formation to  the  health  professional.  The  authority  to  withhold  the 
specific  chemical  identity  of  a  substance  under  section  407  when 
such  information  is  a  trade  secret  shall  not  apply  to  information  re- 
quired to  be  provided  under  this  subsection,  subject  to  the  provisions 
of  subsection  (d). 
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(b)  Medical  Emergency. — A  covered  operator  and  a  facility 
owner  or  operator  required  to  file  a  material  safety  data  sheet  under 
section  403(a),  a  report  under  section  403(b),  or  an  extremely  toxic 
substance  status  sheet  under  section  403(c)  shall  provide  a  copy  of 
the  sheet  or  report,  including  the  specific  chemical  identity,  if 
known,  of  a  covered  hazardous  substance  or  a  hazardous  chemical, 
to  any  treating  physician  or  nurse  who  requests  such  information  if 
such  physician  or  nurse  determines  that — 

(1)  a  medical  emergency  exists; 

(2)  the  specific  chemical  identity  of  the  covered  hazardous 
substance  or  hazardous  chemical  is  necessary  for  or  will  assist 
in  emergency  or  first-aid  diagnosis  or  treatment;  and 

(3)  the  individual  or  individuals  being  diagnosed  or  treated 
have  been  exposed  to  the  substance  or  chemical  concerned. 

Immediately  following  such  a  request,  the  owner  or  operator  to 
whom  such  request  is  made  shall  provide  the  requested  information 
to  the  physician  or  nurse.  The  authority  to  withhold  the  specific 
chemical  identity  of  a  substance  from  a  material  safety  data  sheet, 
a  hazardous  substance  report,  or  an  extremely  toxic  substance  status 
sheet  under  section  407  when  such  information  is  a  trade  secret 
shall  not  apply  to  information  required  to  be  provided  to  a  treating 
physician  or  nurse  under  this  subsection.  No  written  confidentiality 
agreement  or  statement  of  need  shall  be  required  as  a  precondition 
of  such  disclosure,  but  the  facility  owner  or  operator  disclosing  such 
information  may  require  a  written  confidentiality  statement  in  ac- 
cordance with  subsection  (d)  and  a  statement  setting  forth  the  items 
listed  in  paragraphs  (1)  through  (3)  as  soon  as  circumstances  permit. 

(c)  Preventive  Measures  by  State  and  Local  Health  Profes- 
sionals.— 

(1)  Provision  of  information.— A  covered  operator  and  a  fa- 
cility owner  or  operator  required  to  file  a  material  safety  data 
sheet  under  section  403(a),  a  report  under  section  403(b),  or  an 
extremely  toxic  substance  status  sheet  under  section  403(c)  shall 
provide  the  specific  chemical  identity,  if  known,  of  a  covered 
hazardous  substance  or  a  hazardous  chemical  to  any  health 
professional  (such  as  a  physician,  toxicologist,  or  epidemiolo- 
gist)— 

(A)  who  is  a  State  or  local  government  employee  or  a 
person  under  contract  with  the  State  or  local  government, 
and 

(B)  who  requests  such  information  in  writing  and  pro- 
vides a  written  statement  of  need  under  this  subsection  and 
a  written  agreement  of  confidentiality  under  subsection  (d). 

(2)  Written  statement  of  need. — The  written  statement  of 
need  shall  be  a  statement  that  describes  with  reasonable  detail 
one  or  more  of  the  following  health  needs  for  the  information: 

(A)  To  assess  the  hazards  of  the  substance  or  chemical  to 
which  persons  living  in  a  State  or  local  community  will  be 
exposed. 

(B)  To  conduct  or  assess  sampling  of  the  atmosphere  to 
determine  exposure  levels  of  various  population  groups. 

(C)  To  conduct  periodic  medical  surveillance  of  exposed 
population  groups. 
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(D)  To  provide  medical  treatment  to  exposed  individuals 
or  population  groups. 

(E)  To  conduct  studies  to  determine  the  health  effects  of 
exposure. 

Following  such   a   written   request,    the  owner  or  operator  to 
whom  such  request  is  made  shall  promptly  provide  the  request- 
ed information  to  the  State  or  local  health  professional.  The  au- 
thority to  withhold  the  specific  chemical  identity  of  a  substance 
under  section  407  when  such  information  is  a  trade  secret  shall 
not  apply  to  information  required  to  be  provided  under  this  sub- 
section, subject  to  the  provisions  of  subsection  (d). 
(d)  Confidentiality  Agreement. — Any  person  obtaining  infor- 
mation under  subsection  (a)  or  (c)  shall,  in  accordance  with  such 
subsection  (a)  or  (c),  be  required  to  agree  in  a  written  confidentiality 
agreement  that  he  will  not  use  the  information  for  any  purpose 
other  than  the  health  needs  asserted  in  the  statement  of  need,  except 
as  may  otherwise  be  authorized  by  the  terms  of  the  agreement  or  by 
the  person  providing  such  information.   The  confidentiality  agree- 
ment under  this  subsection  may  provide  for  appropriate  legal  reme- 
dies in  the  event  of  a  breach  of  the  agreement,  including  stipula- 
tions of  a  reasonable  pre-estimate  of  likely  damages.  Nothing  in  this 
subsection  shall  preclude  the  parties  to  a  confidentiality  agreement 
from  pursuing  non-contractual  remedies  to  the  extent  permitted  by 
law. 

SEC.  407.  TRADE  SECRETS. 

(a)  Authority  to  Withhold  Information. — With  regard  to  a 
hazardous  chemical,  any  facility  owner  or  operator  filing  a  material 
safety  data  sheet  under  section  403(a),  a  hazardous  substance  report 
under  section  403(b),  or  an  extremely  toxic  substance  status  sheet 
under  section  403(c)  may  withhold  from  such  sheet  or  report  the  spe- 
cific chemical  identity,  including  the  chemical  name  and  other  spe- 
cific identification,  as  defined  in  regulations  prescribed  by  the  Ad- 
ministrator of  the  Environmental  Protection  Agency  under  subsec- 
tion (b),  if  the  claim  that  the  information  withheld  is  a  trade  secret 
can  be  supported  by  showing  that — 

(1)  the  facility  owner  or  operator  has  not  disclosed  the  infor- 
mation to  any  other  person,  other  than  a  member  of  a  local 
emergency  response  committee,  an  officer  or  employee  of  the 
United  States  or  a  State  or  local  government,  an  employee  of 
such  facility  owner  or  operator,  or  a  person  who  is  bound  by  a 
confidentiality  agreement, 

(2)  the  information  is  not  required  to  be  disclosed  to  the 
public  under  any  other  Federal  or  State  law,  and 

(3)  knowledge  of  the  withheld  information  may  give  the  facil- 
ity owner  or  operator  an  opportunity  to  obtain  an  advantage 
over  competitors  who  do  not  know  or  use  such  information. 

(b)  Trade  Secret  Regulations. — 

(1)  In  general. — The  Administrator  shall  prescribe  trade 
secret  regulations  which  are  identical  (except  for  provisions  re- 
lating to  the  procedure  for  the  review  of  petitions  challenging 
trade  secret  claims,  and  any  minor  conforming  changes  the  Ad- 
ministrator considers  appropriate),  consistent  with  subsection 
(a),  to  the  provisions  concerning  trade  secrets  in  the  Occupation- 
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al  Safety  and  Health  Administration  Hazard  Communication 
Standard  and  any  revisions  of  such  trade  secret  provisions  pre- 
scribed by  the  Secretary  of  Labor  in  accordance  with  the  ruling 
of  the  United  States  Court  of  Appeals  for  the  Third  Circuit  in 
United  Steelworkers  of  America,  AFL-CIO-CLC  v.  Thome  G. 
Auchter. 

(2)  Petition  for  review. — The  Administrator  shall  establish 
a  procedure  for  any  affected,  citizen  to  petition  the  Administra- 
tor to  review  a  trade  secret  claim  made  by  a  facility  owner  or 
operator  under  this  section.  Any  appropriate  United  States  dis- 
trict court  shall  have  jurisdiction  to  review  a  determination  by 
the  Administration  under  this  section. 

(3)  Timetable. — The  Administrator  shall  prescribe  the  regu- 
lations under  paragraph  (1)  as  soon  as  practicable  but  not  later 
than  three  months  after  the  date  of  the  enactment  of  this  Act, 
and  shall  prescribe  the  regulations  under  paragraph  (2)  no  later 
than  four  months  after  the  date  on  which  the  regulations  under 
paragraph  (1)  become  final. 

(c)  Exception  for  Information  Provided  to  Health  Profes- 
sionals.— Nothing  in  this  section  or  regulations  adopted  pursuant 
to  this  section  shall  authorize  any  person  to  withhold  information 
which  is  required  to  be  provided  to  a  health  professional  or  a  doctor 
or  nurse  in  accordance  with  section  406. 

SEC.  408.  ENFORCEMENT. 

(a)  Civil  Penalties. — Any  person  (other  than  a  governmental 
entity) — 

(1)  who  violates  any  requirement  of  section  403(b),  403(c),  or 
404  shall  be  liable  to  the  United  States  for  a  civil  penalty  in  an 
amount  not  to  exceed  $20,000  for  each  such  violation;  and 

(2)  who  violates  any  requirement  of  section  403(a)  or  406(b), 
and  any  person  who  fails  to  furnish  information  withheld 
under  section  407(a)  from  a  material  safety  data  sheet  when  re- 
quested by  the  Administrator  for  purposes  of  carrying  out  a 
review  under  section  407(b),  shall  be  liable  to  the  United  States 
for  a  civil  penalty  in  an  amount  not  to  exceed  $10,000  for  each 
such  violation. 

Each  day  such  a  violation  continues  shall,  for  purposes  of  this  para- 
graph, constitute  a  separate  violation. 

(b)  Criminal  Penalties.— Any  person  (other  than  a  governmental 
entity)  who  knowingly  or  willfully  violates  any  requirement  of  sec- 
tion 403  (a),  (b),  or  (c)  or  of  subsections  (a)(1)  and  (a)(2)  of  section  404 
shall,  in  addition  to,  or  in  lieu  of,  any  civil  penalty  which  may  be 
imposed  under  subsection  (a),  be  subject,  upon  conviction,  to  impris- 
onment for  not  more  than  three  years,  or  to  a  fine  determined  under 
section  3623  (or  section  3571,  if  applicable)  of  title  18,  United  States 
Code,  or  both. 

SEC.  409.  STATE  AND  LOCAL  LA  W. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  nothing  in 
this  title  shall  be  construed  to  limit  the  ability  of  any  State  or  local- 
ity to  require  submission  of  information  related  to  hazardous  chemi- 
cals or  to  limit  the  authority  of  any  State  to  preempt  any  local  law 
relating  to  the  submission  of  information  related  to  hazardous 
chemicals. 
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(b)  Effect  on  MSDS  Requirements. — 

(1)  Any  State  or  local  law  enacted  after  August  1,  1985,  which 
requires  the  submission  of  a  material  safety  data  sheet  from  fa- 
cility owners  or  operators  shall  require  that  the  data  sheet  be 
identical  in  content  and  format  to  the  data  sheet  required 
under  section  403(a).  In  addition,  a  State  or  locality  may  re- 
quire the  submission  of  information  which  is  supplemental  to 
the  information  required  on  the  data  sheet,  through  additional 
sheets  attached  to  the  data  sheet  or  such  other  means  as  the 
State  or  locality  considers  appropriate. 

(2)  Any  State  or  local  law — 

(A)  enacted  after  August  1,  1985,  and 

(B)  which  requires  a  facility  owner  or  operator  who  sup- 
plies a  hazardous  chemical  to  any  other  facility  owner  or 
operator  to  furnish  a  material  safety  data  sheet  to  such 
other  facility  owner  or  operator, 

shall  be  identical  to  the  requirements  under  section  403(a)(2). 

SEC.  410.  EXEMPTION. 

This  title  shall  not  apply  to  the  transportation,  including  the  stor- 
age incident  to  such  transportation,  of  any  hazardous  chemical  or 
covered  hazardous  substance  if  such  transportation  is  regulated 
under  the  Hazardous  Materials  Transportation  Act,  the  Hazardous 
Liquid  Pipeline  Safety  Act  of  1979,  or  the  Natural  Gas  Pipeline 
Safety  Act  of  1968. 

SEC.  411.  DEFINITIONS. 
(a)  Terms  Used  Only  in  This  Title. — For  purposes  of  this  title— 
(1)  Covered  facility.— The  term  ''covered  facility"  means — 

(A)  a  facility  listed  on  the  National  Priority  List  or  the 
Comprehensive  Environmental  Response,  Compensation, 
and  Liability  Information  System  list  under  this  Act; 

(B)  any  facility  (other  than  a  facility  described  in  sub- 
paragraph (A)  or  (C)  of  this  paragraph)  which  contains  a 
significant  amount,  as  determined  by  the  Administrator,  of 
one  or  more  covered  hazardous  substances  and  which  is  lo- 
cated on  a  single  property  or  on  contiguous  or  adjacent 
properties  which  are  under  the  control  of  the  same  persons 
(or  of  any  person  which  controls,  is  controlled  by,  or  is 
under  common  control  with  such  person);  and 

(C)  a  facility  which  has  been  issued  a  permit  under  sec- 
tion 3005  of  the  Solid  Waste  Disposal  Act  or  has  been 
granted  interim,  status  under  section  3005(e)  of  such  Act. 

(2)  Covered  hazardous  substance.— The  term  licovered  haz- 
ardous substance"  means  a  substance  listed  under  section 
403(b)(4). 

(3)  Covered  operator.— The  term  "covered  operator7  means 
any  person  (including  any  department,  agency,  or  instrumentali- 
ty of  the  United  States)  who  owns  or  operates  a  covered  facility. 

(4)  Hazardous  chemical.— The  term  "hazardous  chemical" 
means  any  chemical  for  which  a  material  safety  data  sheet  is 
required  to  be  submitted  under  section  1910.1200(g)  of  title  29  of 
the  Code  of  Federal  Regulations,  except  that  such  term  does  not 
include  the  following  substances: 
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(A)  Any  food,  food  additive,  color  additive,  drug,  or  cos- 
metic regulated  by  the  Food  and  Drug  Administration. 

(B)  Any  manufactured  item  which  contains  a  hazardous 
chemical  present  as  a  solid  which  does  not  result  in  expo- 
sure to  the  hazardous  chemical  under  normal  conditions  of 
use. 

(C)  Any  substance  to  the  extent  it  is  used  for  personal, 
family,  or  household  purposes,  or  is  present  in  the  same 
form  and  concentration  as  a  product  packaged  for  distribu- 
tion and  use  by  the  general  public. 

(D)  Any  substance  to  the  extent  it  is  used  in  a  research 
laboratory  or  a  hospital  or  other  medical  facility  under  the 
direct  supervision  of  a  technically  qualified  individual. 

(5)  Hazardous  substance  emergency. — The  term  "hazard- 
ous  substance  emergency"  means  an  accidental  or  abnormal  re- 
lease of  a  covered  hazardous  substance  from  a  covered  facility 
which  may  present  an  imminent  and  substantial  endangerment 
to  the  public  health  or  the  environment.  For  purposes  of  this 
paragraph — 

(A)  the  term  "abnormal  release"  means  a  release  which  is 
not  a  continuous  release  and  which  is  in  excess  of  the 
normal  amounts  associated  with  routine  operations  of  the 
covered  facility;  and 

(B)  the  term  "accidental  release"  means  a  release  which 
is  not  planned. 

(6)  Material  safety  data  sheet. — The  term  "material 
safety  data  sheet"  means  the  sheet  required  to  be  developed 
under  section  1910.1200(g)  of  title  29  of  the  Code  of  Federal  Reg- 
ulations, as  that  section  may  be  amended  from  time  to  time. 

(b)  Terms  Defined  in  Title  I. — Terms  used  in  this  title  which 
are  defined  for  purposes  of  title  I  shall  have  the  meanings  given  by 
title  I. 

TITLE  V- POLLUTION INSURANCE 

SEC.  501.  DEFINITIONS. 

As  used  in  this  title — 

(1)  Insurance. — The  term  "insurance"  means  primary  insur- 
ance, excess  insurance,  reinsurance,  surplus  lines  insurance,  and 
any  other  arrangement  for  shifting  and  distributing  risk  which 
is  determined  to  be  insurance  under  applicable  State  or  Federal 
law. 

(2)  Pollution  liability. — The  term  "pollution  liability" 
means  liability  for  injuries  arising  from  the  release  of  hazard- 
ous substances  or  pollutants  or  contaminants. 

(3)  Risk  retention  group. — The  term  "risk  retention  group" 
means  any  corporation  or  other  limited  liability  association  tax- 
able as  a  corporation,  or  as  an  insurance  company,  formed 
under  the  laws  of  any  State — 

(A)  whose  primary  activity  consists  of  assuming  and 
spreading  all,  or  any  portion,  of  the  pollution  liability  of  its 
group  members; 

(B)  which  is  organized  for  the  primary  purpose  of  con- 
ducting the  activity  described  under  subparagraph  (A); 


2765 


257 


(C)  which  is  chartered  or  licensed  as  an  insurance  compa- 
ny and  authorized  to  engage  in  the  business  of  insurance 
under  the  laws  of  any  State;  and 

(D)  which  does  not  exclude  any  person  from  membership 
in  the  group  solely  to  provide  for  members  of  such  a  group 
a  competitive  advantage  over  such  a  person. 

(4)  Purchasing  group. — The  term  "purchasing  group"  means 
any  group  of  persons  which  has  as  one  of  its  purposes  the  pur- 
chase of  pollution  liability  insurance  on  a  group  basis. 

(5)  State. — The  term  "State"  means  any  State  of  the  United 
States  and  the  District  of  Columbia. 

SEC.  502.  STATE  LAWS. 

Nothing  in  this  title  shall  be  construed  to  affect  either  the  tort 
law  or  the  law  governing  the  interpretation  of  insurance  contracts  of 
any  State.  The  definitions  of  pollution  liability  and  pollution  liabil- 
ity insurance  under  any  State  law  shall  not  be  applied  for  the  pur- 
poses of  this  title,  including  recognition  or  qualification  of  risk  re- 
tention groups  or  purchasing  groups. 

SEC.  503.  RISK  RETENTION  GROUPS. 

(a)  Exemption. — Except  as  provided  in  this  section,  a  risk  reten- 
tion group  shall  be  exempt  from  the  following: 

(1)  A  State  law,  rule,  or  order  which  makes  unlawful,  or  regu- 
lates, directly  or  indirectly,  the  operation  of  a  risk  retention 
group. 

(2)  A  State  law,  rule,  or  order  which  requires  or  permits  a 
risk  retention  group  to  participate  in  any  insurance  insolvency 
guaranty  association  to  which  an  insurer  licensed  in  the  State 
is  required  to  belong. 

(3)  A  State  law,  rule,  or  order  which  requires  any  insurance 
policy  issued  to  a  risk  retention  group  or  any  member  of  the 
group  to  be  countersigned  by  an  insurance  agent  or  broker  resid- 
ing in  the  State. 

(4)  A  State  law,  rule,  or  order  which  otherwise  discriminates 
against  a  risk  retention  group  or  any  of  its  members. 

(b)  Exceptions. — 

(1)  State  laws  generally  applicable. — Nothing  in  subsec- 
tion (a)  shall  be  construed  to  affect  the  applicability  of  State 
laws  generally  applicable  to  persons  or  corporations.  The  State 
in  which  a  risk  retention  group  is  chartered  may  regulate  the 
formation  and  operation  of  the  group. 

(2)  State  regulations  not  subject  to  exemption. — Subsec- 
tion (a)  shall  not  apply  to  any  State  law  which  requires  a  risk 
retention  group  to  do  any  of  the  following: 

(A)  Comply  with  the  unfair  claim  settlement  practices 
law  of  the  State. 

(B)  Pay,  on  a  nondiscriminatory  basis,  applicable  premi- 
um and  other  taxes  which  are  levied  on  admitted  insurers 
and  surplus  line  insurers,  brokers,  or  policyholders  under 
the  laws  of  the  State. 

(C)  Participate,  on  a  nondiscriminatory  basis,  in  any 
mechanism  established  or  authorized  under  the  law  of  the 
State  for  the  equitable  apportionment  among  insurers  of 
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pollution  liability  insurance  losses  and  expenses  incurred 
on  policies  written  through  such  mechanism. 

(D)  Submit  to  the  appropriate  authority  reports  and  other 
information  required  of  licensed  insurers  under  the  laws  of 
a  State  relating  solely  to  pollution  liability  insurance  losses 
and  expenses. 

(E)  Register  with  and  designate  the  State  insurance  com- 
missioner as  its  agent  solely  for  the  purpose  of  receiving 
service  of  legal  documents  or  process. 

(F)  Furnish,  upon  request,  such  commissioner  a  copy  of 
any  financial  report  submitted  by  the  risk  retention  group 
to  the  commissioner  of  the  chartering  or  licensing  jurisdic- 
tion. 

(G)  Submit  to  an  examination  by  the  State  insurance 
commissioner  in  any  State  in  which  the  group  is  doing 
business  to  determine  the  groups  financial  condition,  if— 

(i)  the  commissioner  has  reason  to  believe  the  risk  re- 
tention group  is  in  a  financially  impaired  condition; 
and 

(ii)  the  commissioner  of  the  jurisdiction  in  which  the 
group  is  chartered  has  not  begun  or  has  refused  to  ini- 
tiate an  examination  of  the  group. 
(H)  Comply  with  a  lawful  order  issued  in  a  delinquency 
proceeding  commenced  by  the  State  insurance  commissioner 
if  the  commissioner  of  the  jurisdiction  in  which  the  group 
is  chartered  has  failed  to  initiate  such  a  proceeding  after 
notice  of  a  finding  of  financial  impairment  under  subpara- 
graph (G). 

(c)  Application  of  Exemptions. — The  exemptions  specified  in 
subsection  (a)  apply  to — 

(1)  pollution  liability  insurance  coverage  provided  by  a  risk 
retention  group  for — 

(A)  such  group;  or 

(B)  any  person  who  is  a  member  of  such  group; 

(2)  the  sale  of  pollution  liability  insurance  coverage  for  a  risk 
retention  group;  and 

(3)  the  provision  of  insurance  related  services  or  management 
services  for  a  risk  retention  group  or  any  member  of  such  a 
group. 

(d)  Agents  or  Brokers. — A  State  may  require  that  a  person 
acting,  or  offering  to  act,  as  an  agent  or  broker  for  a  risk  retention 
group  obtain  a  license  from  that  State,  except  that  a  State  may  not 
impose  any  qualification  or  requirement  which  discriminates 
against  a  nonresident  agent  or  broker. 

SEC.  504.  PURCHASING  GROUPS. 

(a)  Exemption. — Except  as  provided  in  this  section,  a  purchasing 
group  is  exempt  from  the  following: 

(1)  A  State  law,  rule,  or  order  which  prohibits  the  establish- 
ment of  a  purchasing  group. 

(2)  A  State  law,  rule,  or  order  which  makes  it  unlawful  for 
an  insurer  to  provide  or  offer  to  provide  insurance  on  a  basis 
providing,  to  a  purchasing  group  or  its  member,  advantages, 
based  on  their  loss  and  expense  experience,  not  afforded  to  other 
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persons  with  respect  to  rates,  policy  forms,  coverages,  or  other 
matters. 

(3)  A  State  law,  rule,  or  order  which  prohibits  a  purchasing 
group  or  its  members  from  purchasing  insurance  on  the  group 
basis  described  in  paragraph  (2)  of  this  subsection. 

(4)  A  State  law,  rule,  or  order  which  prohibits  a  purchasing 
group  from  obtaining  insurance  on  a  group  basis  because  the 
group  has  not  been  in  existence  for  a  minimum  period  of  time 
or  because  any  member  has  not  belonged  to  the  group  for  a  min- 
imum period  of  time. 

(5)  A  State  law,  rule,  or  order  which  requires  that  a  purchas- 
ing group  must  have  a  minimum  number  of  members,  common 
ownership  or  affiliation,  or  a  certain  legal  form. 

(6)  A  State  law,  rule,  or  order  which  requires  that  a  certain 
percentage  of  a  purchasing  group  must  obtain  insurance  on  a 
group  basis. 

(7)  A  State  law,  rule,  or  order  which  requires  that  any  insur- 
ance policy  issued  to  a  purchasing  group  or  any  members  of  the 
group  be  countersigned  by  an  insurance  agent  or  broker  residing 
in  that  State. 

(8)  A  State  law,  rule,  or  order  which  otherwise  discriminate 
against  a  purchasing  group  or  any  of  its  members. 

(b)  Application  of  Exemptions. — The  exemptions  specified  in 
subsection  (a)  apply  to  the  following: 

(1)  Pollution  liability  insurance,  and  comprehensive  general 
liability  insurance  which  includes  this  coverage,  provided  to: 

(A)  a  purchasing  group;  or 

(B)  any  person  who  is  a  member  of  a  purchasing  group. 

(2)  The  sale  of  any  one  of  the  following  to  a  purchasing  group 
or  a  member  of  the  group — 

(A)  Pollution  liability  insurance  and  comprehensive  gen- 
eral liability  coverage 

(B)  Insurance  related  services. 

(C)  Management  services. 

(c)  Agents  or  Brokers. — A  State  may  require  that  a  person 
acting,  or  offering  to  act,  as  an  agent  or  broker  for  a  purchasing 
group  obtain  a  license  from  that  State,  except  that  a  State  may  not 
impose  any  qualification  or  requirement  which  discriminates 
against  a  nonresident  agent  or  broker. 

SEC.  505.  APPLICABILITY  OF  SECURITIES  LA  WS. 

(a)  Ownership  Interests. — The  ownership  interests  of  members 
of  a  risk  retention  group  shall  be  considered  to  be — 

(1)  exempted  securities  for  purposes  of  section  5  of  the  Securi- 
ties Act  of  1933  and  for  purposes  of  section  12  of  the  Securities 
Exchange  Act  of  1934;  and 

(2)  securities  for  purposes  of  the  provisions  of  section  17  of  the 
Securities  Act  of  1933  and  the  provisions  of  section  10  of  the  Se- 
curities Exchange  Act  of  1934. 

(b)  Investment  Company  Act. — A  risk  retention  group  shall  not 
be  considered  to  be  an  investment  company  for  purposes  of  the  In- 
vestment Company  Act  of  1940  (15  U.S.C.  80a-l  et  seqj. 
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(c)  Blue  Sky  Law. — The  ownership  interests  of  members  in  a  risk 
retention  group  shall  not  be  considered  securities  for  purposes  of  any 
State  blue  sky  law. 


SOLID  WASTE  DISPOSAL  ACT 

******* 

Subtitle  I — Regulation  of  Underground  Storage  Tanks 

DEFINITIONS  AND  EXEMPTIONS 

Sec.  9001.  For  the  purposes  of  this  subtitle — 

(1)  The  term  "underground  storage  tank"  means  any  one  or 
combination  of  tanks  (including  underground  pipes  connected 
thereto)  which  is  used  to  contain  an  accumulation  of  regulated 
substances,  and  the  volume  of  which  (including  the  volume  of 
the  underground  pipes  connected  thereto)  is  10  per  centum  or 
more  beneath  the  surface  of  the  ground.  Such  term  does  not 
include  any — 

(A)  farm  or  residential  tank  of  1,100  gallons  or  less  ca- 
pacity used  for  storing  motor  fuel  for  noncommercial  pur- 
poses, 

(B)  tank  used  for  storing  heating  oil  for  consumptive  use 
on  the  premises  where  stored, 

(C)  septic  tank, 

(D)  pipeline  facility  (including  gathering  lines)  regulated 
under — 

(i)  the  Natural  Gas  Pipeline  Safety  Act  of  1968  (49 
U.S.C.  App.  1671,  et  seq.), 

(ii)  the  Hazardous  Liquid  Pipeline  Safety  Act  of  1979 
(49  U.S.C.  App.  2001,  et  seq.),  or 

(iii)  which  is  an  intrastate  pipeline  facility  regulated 
under  State  laws  comparable  to  the  provisions  of  law 
referred  to  in  clause  (i)  or  (ii)  of  this  subparagraph, 

(E)  surface  impoundment,  pit,  pond,  or  lagoon, 

(F)  storm  water  or  waste  water  collection  system, 

(G)  flow-through  process  tank, 

(H)  liquid  trap  or  associated  gathering  lines  directly  re- 
lated to  oil  or  gas  production  and  gathering  operations,  or 
(I)  storage  tank  situated  in  an  underground  area  (such 
as  a  basement,  cellar,  mineworking,  drift,  shaft,  or  tunnel) 
if  the  storage  tank  is  situated  upon  or  above  the  surface  of 
the  floor. 
The  term  "underground  storage  tank"  shall  not  include  any 
pipes  connected  to  any  tank  which  is  described  in  subpara- 
graphs (A)  through  (I). 

(2)  The  term  "regulated  substance"  means — 

<A)  any  substance  defined  in  section  101(14)  of  the  Com- 
prehensive Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  (but  not  including  any  substance  reg- 
ulated as  a  hazardous  waste  under  subtitle  C),  and 

(B)  petroleum  [,  including  crude  oil  or  any  fraction 
thereof  which  is  liquid  at  standard  conditions  of  tempera- 
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ture  and  pressure  (60  degrees  Fahrenheit  and  14.7  pounds 
per  square  inch  absolute)] . 

(3)  The  term  "owner"  means — 

(A)  in  the  case  of  an  underground  storage  tank  in  use  on 
the  date  of  enactment  of  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  or  brought  into  use  after  that  date, 
any  person  who  owns  an  underground  storage  tank  used 
for  the  storage,  use,  or  dispensing  of  regulated  sustances, 
and 

(B)  in  the  case  of  any  underground  storage  tank  in  use 
before  the  date  of  enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  but  no  longer  in  use  on  the 
date  of  enactment  of  such  Amendments,  any  person  who 
owned  such  tank  immediately  before  the  discontinuation 
of  its  use. 

(4)  The  term  "operator"  means  any  person  in  control  of,  or 
having  responsibility  for,  the  daily  operation  of  the  under- 
ground storage  tank. 

(5)  The  term  "release"  means  any  spilling,  leaking,  emitting, 
discharging,  escaping,  leaching,  or  disposing  from  an  under- 
ground storage  tank  into  ground  water,  surface  water  or  sub- 
surface soils. 

(6)  The  term  "person"  has  the  same  meaning  as  provided  in 
section  1004(15),  except  that  such  term  includes  a  consortium, 
a  joint  venture,  and  a  commercial  entity,  and  the  United 
States  Government. 

(7)  The  term  "nonoperational  storage  tank"  means  any  un- 
derground storage  tank  in  which  regulated  substances  will  not 
be  deposited  or  from  which  regulated  substances  will  not  be 
dispensed  after  the  date  of  the  enactment  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984. 

(8)  The  term  "petroleum"  means  petroleum,  including  crude 
oil  or  any  fraction  thereof  which  is  liquid  at  standard  condi- 
tions of  temperature  and  pressure  (60  degrees  Fahrenheit  and 
14-7  pounds  per  square  inch  absolute). 


RELEASE  DETECTION,  PREVENTION,  AND  CORRECTION  REGULATIONS 

Sec.  9003.  (a)  Regulations. — The  Administrator,  after  notice  and 
opportunity  for  public  comment,  and  at  least  three  months  before 
the  effective  dates  specified  in  subsection  (f),  shall  promulgate  re- 
lease detection,  prevention,  and  correction  regulations  applicable  to 
all  owners  and  operators  of  underground  storage  tanks,  as  may  be 
necessary  to  protect  human  health  and  the  environment. 

(b)  Distinctions  in  Regulations. — In  promulgating  regulations 
under  this  section,  the  Administrator  may  distinguish  between 
types,  classes,  and  ages  of  underground  storage  tanks.  In  making 
such  distinctions,  the  Administrator  may  take  into  consideration 
factors,  including,  but  not  limited  to:  location  of  the  tanks,  soil  and 
climate  conditions,  uses  of  the  tanks,  history  of  maintenance,  age 
of  the  tanks,  current  industry  recommended  practices,  national 
consensus  codes,  hydrogeology,  water  table,  size  of  the  tanks,  quan- 
tity of  regulated  substances  periodically  deposited  in  or  dispensed 
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from  the  tank,  the  technical  capability  of  the  owners  and  opera- 
tors, and  the  compatibility  of  the  regulated  substance  and  the  ma- 
terials of  which  the  tank  is  fabricated. 

(c)  Requirements. — The  regulations  promulgated  pursuant  to 
this  section  shall  include,  but  need  not  be  limited  to,  the  following 
requirements  respecting  all  underground  storage  tanks — 

(1)  requirements  for  maintaining  a  leak  detection  system,  an 
inventory  control  system  together  with  tank  testing,  or  a  com- 
parable system  or  method  designed  to  identify  releases  in  a 
manner  consistent  with  the  protection  of  human  health  and 
the  environment; 

(2)  requirements  for  maintaining  records  of  any  monitoring 
or  leak  detection  system  or  inventory  control  system  or  tank 
testing  or  comparable  system; 

(3)  requirements  for  reporting  of  releases  and  corrective 
action  taken  in  response  to  a  release  from  an  underground 
storage  tank; 

(4)  requirements  for  taking  corrective  action  in  response  to  a 
release  from  an  underground  storage  tank;  and 

(5)  requirements  for  the  closure  of  tanks  to  prevent  future 
releases  of  regulated  substances  into  the  environment. 

(d)  Financial  Responsibility.— (1)  As  he  deems  necessary  or  de- 
sirable, the  Administrator  shall  promulgate  regulations  containing 
requirements  for  maintaining  evidence  of  financial  responsibility 
as  he  deems  necessary  and  desirable  for  taking  corrective  action 
and  compensating  third  parties  for  bodily  injury  and  property 
damage  caused  by  sudden  and  nonsudden  accidental  releases  aris- 
ing from  operating  an  underground  storage  tank. 

(2)  Financial  responsibility  required  by  this  subsection  may  be  es- 
tablished in  accordance  with  regulations  promulgated  by  the  Ad- 
ministrator by  any  one,  or  any  combination,  of  the  following:  insur- 
ance, guarantee,  surety  bond,  letter  of  credit,  [or]  qualification  as 
a  self-insurer  [.]  or  any  other  method  satisfactory  to  the  Adminis- 
trator. In  promulgating  requirements  under  this  subsection,  the 
Administrator  is  authorized  to  specify  policy  or  other  contractual 
terms,  conditions,  or  defenses  which  are  necessary  or  are  unaccept- 
able in  establishing  such  evidence  of  financial  responsibility  in 
order  to  effectuate  the  purposes  of  this  subtitle. 

(3)  In  any  case  where  the  owner  or  operator  is  in  bankruptcy,  re- 
organization, or  arrangement  pursuant  to  the  Federal  Bankruptcy 
Code  or  where  with  reasonable  diligence  jurisdiction  in  any  State 
court  of  the  Federal  Courts  cannot  be  obtained  over  an  owner  or 
operator  likely  to  be  solvent  at  the  time  of  judgment,  any  claim 
arising  from  conduct  for  which  evidence  of  financial  responsibility 
must  be  provided  under  this  subsection  may  be  asserted  directly 
against  the  guarantor  providing  such  evidence  of  financial  respon- 
sibility. In  the  case  of  any  action  pursuant  to  this  paragraph  such 
guarantor  shall  be  entitled  to  invoke  all  rights  and  defenses  which 
would  have  been  available  to  the  owner  or  operator  if  any  action 
had  been  brought  against  the  owner  or  operator  by  the  claimant 
and  which  would  have  been  available  to  the  guarantor  if  an  action 
had  been  brought  against  the  guarantor  by  the  owner  or  operator. 

(4)  The  total  liability  of  any  guarantor  shall  be  limited  to  the  ag- 
gregate amount  which  the  guarantor  has  provided  as  evidence  of 
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financial  responsibility  to  the  owner  or  operator  under  this  section. 
Nothing  in  this  subsection  shall  be  construed  to  limit  any  other 
State  or  Federal  statutory,  contractual  or  common  law  liability  of  a 
guarantor  to  its  owner  or  operator  including,  but  not  limited  to, 
the  liability  of  such  guarantor  for  bad  faith  either  in  negotiating  or 
in  failing  to  negotiate  the  settlement  of  any  claim.  Nothing  in  this 
subsection  shall  be  construed  to  diminish  the  liability  of  any  person 
under  section  107  or  111  of  the  Comprehensive  Environmental  Re- 
sponse, Compensation  and  Liability  Act  of  1980  or  other  applicable 
law. 

(5)  For  the  purpose  of  this  subsection,  the  term  "guarantor" 
means  any  person,  other  than  the  owner  or  operator,  who  provides 
evidence  of  financial  responsibility  for  an  owner  or  operator  under 
this  subsection. 

(e)  New  Tank  Performance  Standards. — The  Administrator 
shall,  not  later  than  three  months  prior  to  the  effective  date  speci- 
fied in  subsection  (f),  issue  performance  standards  for  underground 
storage  tanks  brought  into  use  on  or  after  the  effective  date  of  such 
standards.  The  performance  standards  for  new  underground  stor- 
age tanks  shall  include,  but  need  not  be  limited  to,  design,  con- 
struction, installation,  release  detection,  and  compatibility  stand- 
ards. 

(f)  Effective  Dates. — (1)  Regulations  issued  pursuant  to  subsec- 
tion (c)  and  (d)  of  this  section,  and  standards  issued  pursuant  to 
subsection  (e)  of  this  section,  for  underground  storage  tanks  con- 
taining regelated  substances  defined  in  section  9001(2)(B)  (petrole- 
um, including  crude  oil  or  any  fraction  thereof  which  is  liquid  at 
standard  conditions  of  temperature  and  pressure)  shall  be  effective 
not  later  than  thirty  months  after  the  date  of  enactment  of  the 
Hazardous  and  Solid  Waste  Amendments  of  1984. 

(2)  Standards  issued  pursuant  to  subsection  (e)  of  this  section  (en- 
titled "New  Tank  Performance  Standards")  for  underground  stor- 
age tanks  containing  regulated  substances  defined  in  section 
9001(2)(A)  shall  be  effective  not  later  than  thirty-six  months  after 
the  date  of  enactment  of  the  Hazardous  and  Solid  Waste  Amend- 
ments of  1984. 

(3)  Regulations  issued  pursuant  to  subsection  (c)  of  this  section 
(entitled  "Requirements")  and  standards  issued  pursuant  to  subsec- 
tion (d)  of  this  section  (entitled  "Financial  Responsibility")  for  un- 
derground storage  tanks  containing  regulated  substances  defined  in 
section  9001(2)(A)  shall  be  effective  not  later  than  forty-eight 
months  after  the  date  of  enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984. 

(g)  Interim  Prohibition.— (1)  Until  the  effective  date  of  the 
standards  promulgated  by  the  Administrator  under  subsection  (e) 
and  after  one  hundred  and  eighty  days  after  the  date  of  the  enact- 
ment of  the  Hazardous  and  Solid  Waste  Amendments  of  1984,  no 
person  may  install  an  underground  storage  tank  for  the  purpose  of 
storing  regulated  substances  unless  such  tank  (whether  of  single  or 
double  wall  construction)— 

(A)  will  prevent  releases  due  to  corrosion  or  structural  fail- 
ure for  the  operational  life  of  the  tank; 

(B)  is  cathodically  protected  against  corrosion,  constructed  of 
noncorrosive  material,  steel  clad  with  a  noncorrosive  material, 
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or  designed  in  a  manner  to  prevent  the  release  or  threatened 
release  of  any  stored  substance;  and 

(C)  the  material  used  in  the  construction  or  lining  of  the 
tank  is  compatible  with  the  substance  to  be  stored. 

(2)  Notwithstanding  paragraph  (1),  if  soil  tests  conducted  in  ac- 
cordance with  ASTM  Standard  G57-78,  or  another  standard  ap- 
proved by  the  Administrator,  show  that  soil  resistivity  in  an  instal- 
lation location  is  12,000  ohm/cm  or  more  (unless  a  more  stringent 
standard  is  prescribed  by  the  Administrator  by  rule),  a  storage 
tank  without  corrosion  protection  may  be  installed  in  that  location 
during  the  period  referred  to  in  paragraph  (1). 

(h)  State  Inventories. — Each  State  shall  make  an  inventory  of 
all  underground  storage  tanks  in  such  State  containing  petroleum, 
and  those  of  such  tanks  from  which  there  is  a  known  or  threatened 
release  of  petroleum.  In  making  such  inventory,  the  State  shall  uti- 
lize the  notification  procedures  and  forms  developed  pursuant  to  sec- 
tion 9002  of  this  Act.  Each  State  shall  submit  its  inventory  to  the 
Administrator  not  later  than  six  months  after  the  date  of  the  enact- 
ment of  this  subsection. 

(i)  EPA  Response  Program  for  Petroleum. — 

(1)  Before  (c)(V  regulations. — Before  the  effective  date  of 
corrective  action  regulations  under  subsection  (c)(4),  the  Admin- 
istrator is  authorized  to — 

(A)  undertake  corrective  action  with  respect  to  any  release 
of  petroleum  into  the  environment  from  an  underground 
storage  tank  if  such  action  is  necessary,  in  the  judgment  of 
the  Administrator,  to  protect  human  health  and  the  envi- 
ronment; or 

(B)  require  the  owner  or  operator  of  the  underground  stor- 
age tank  to  undertake  such  corrective  action  with  respect  to 
any  such  release  unless  the  Administrator  determines  that 
such  action  will  not  be  carried  out  properly  by  such  owner 
or  operator. 

The  corrective  action  undertaken  or  required  under  this  para- 
graph shall  be  such  as  may  be  necessary  to  protect  human 
health  and  the  environment.  In  undertaking  or  requiring  such 
corrective  action,  the  Administrator  shall  take  into  account  the 
distinctions  referred  to  in  subsection  (b).  The  Administrator 
shall  use  funds  in  the  Petroleum  Release  Response  Account  of 
the  Hazardous  Substances  Superfund  for  payment  of  costs  in- 
curred for  corrective  action  under  subparagraph  (A).  The  Ad- 
ministrator shall  give  priority  in  undertaking  such  actions 
under  subparagraph  (A)  to  cases  where  the  Administrator 
cannot  identify  a  solvent  owner  or  operator  of  the  tank  who  will 
undertake  the  action  properly. 

(2)  After  (c)(u)  regulations. — Following  the  effective  date  of 
regulations  under  subsection  (c)(4),  all  actions  of  the  Adminis- 
trator (or  ordered  by  the  Administrator)  described  in  paragraph 
(1)  of  this  subsection  shall  be  in  conformity  with  such  regula- 
tions. Following  such  effective  date,  the  Administrator  may  un- 
dertake corrective  action  with  respect  to  any  release  of  petrole- 
um into  the  environment  from  an  underground  storage  tank 
only  if  such  action  is  necessary,  in  the  judgment  of  the  Admin- 
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istrator,  to  protect  human  health  and  the  environment  and  one 
or  more  of  the  following  situations  exists: 

(A)  No  person  can  be  found,  within  90  days  or  such  short- 
er period  as  may  be  necessary  to  protect  human  health  and 
the  environment,  who  is — 

(i)  an  owner  or  operator  of  the  tank  concerned, 
(ii)  subject  to  such  corrective  action  regulations,  and 
(Hi)  capable  of  carrying  out  such  corrective  action 
properly. 

(B)  A  situation  exists  which  requires  prompt  action  by 
the  Administrator  under  this  paragraph  to  protect  human 
health  and  the  environment. 

(C)  The  owner  or  operator  of  the  tank  has  failed  or  re- 
fused to  comply  with  an  order  of  the  Administrator  under 
section  9006  to  comply  with  the  corrective  action  regula- 
tions. 

(3)  Priority  of  corrective  actions. — The  Administrator 
shall  give  priority  in  undertaking  corrective  actions  under  this 
subsection,  and  in  issuing  orders  requiring  owners  or  operators 
to  undertake  such  actions,  to  releases  of  petroleum  from  under- 
ground storage  tanks  which  pose  the  greatest  threat  to  human 
health  and  the  environment. 

(4)  Corrective  action  orders. — 

(A)  Authority. — The  Administrator  is  authorized  to 
issue  orders  under  section  9006  to  the  owner  or  operator  of 
an  underground  storage  tank  to  carry  out  subparagraph  (B) 
of  paragraph  (1)  or  regulations  issued  under  subsection 
(c)(4). 

(B)  Other  persons  subject  to  orders. — Orders  under 
this  paragraph  may  also  be  issued  to  any  other  person  who 
has  assumed  financial  responsibility  for  the  tank  under 
subsection  (j)(2)(A).  Orders  under  this  subsection  may  not  be 
issued  to  any  other  person.  Any  person,  other  than  an 
owner  or  operator,  who  has  accepted  such  financial  respon- 
sibility shall  be  subject  to  corrective  action  orders  under 
this  subsection  only  in  accordance  with  the  terms  of  his  fi- 
nancial responsibility  agreement 

(5)  Allowable  corrective  actions. — The  corrective  actions 
undertaken  by  the  Administrator  under  paragraph  (1)  or  (2) 
may  include  temporary  or  permanent  relocation  of  residents  and 
alternative  household  water  supplies.  In  connection  with  the 
performance  of  any  corrective  action  under  paragraph  (1)  or  (2), 
the  Administrator  may  also  determine  the  health  effects  of  the 
release  concerned. 

(6)  Recovery  of  costs. — 

(A)  In  general. — Whenever  costs  have  been  incurred  by 
the  Administrator,  or  by  a  State  pursuant  to  paragraph  (7), 
for  undertaking  corrective  action  with  respect  to  the  release 
of  petroleum  from  an  underground  storage  tank,  the  owner 
and  operator  of  such  tank  shall  be  liable  to  the  Adminis- 
trator or  the  State  for  such  costs.  The  liability  under  this 
paragraph  shall  be  construed  to  be  the  standard  of  liability 
which  obtains  under  section  311  of  the  Federal  Water  Pol- 
lution Control  Act. 
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(B)  Interim  limit  on  liability. — 

(i)  Initial  corrective  action. — Except  as  provided 
in  clause  (ii)  of  this  subparagraph  and  subparagraph 
(C)  and  until  a  determination  is  made  under  subpara- 
graph (D),  the  maximum  liability  under  this  para- 
graph for  each  corrective  action  undertaken  at  a  facili- 
ty at  which  a  release  of  petroleum  from  an  under- 
ground storage  tank  occurs  shall  be — 

(I)  $1,000,000  in  the  case  of  an  operator  who  is 
not  an  owner  and  who  operates  seven  or  fewer 
tanks  containing  petroleum  at  such  facility; 

(II)  $3,000,000  in  the  case  of  an  owner  who  owns 
seven  or  fewer  tanks  containing  petroleum  at  such 
facility;  and 

(III)  $5,000,000  in  the  case  of  an  owner  or  opera- 
tor who  owns  or  operates  more  than  seven  such 
tanks  at  such  facility. 

(ii)  Increased  limits. — Except  as  provided  in  sub- 
paragraph (C)  and  until  a  determination  is  made 
under  subparagraph  (D),  the  maximum  liability  under 
this  paragraph  for  each  corrective  action  undertaken  at 
a  facility  at  which  a  release  of  petroleum  from  an  un- 
derground storage  tank  occurs  shall  be — 

(I)  $10,000,000  in  the  case  of  an  owner  or  opera- 
tor whose  gross  assets  are  more  than  $1,000,000,000 
but  not  more  than  $5,000,000,000; 

(II)  $25,000,000  in  the  case  of  an  owner  or  opera- 
tor whose  gross  assets  are  more  than  $5,000,000,000 
but  not  more  than  $10,000,000,000;  and 

(III)  $50,000,000  in  the  case  of  an  owner  or  oper- 
ator whose  gross  assets  are  more  than 
$10,000,000,000. 

(Hi)  Additional  corrective  action— Additional 
corrective  action  which  is  required  to  respond  to  a  re- 
lease of  petroleum  from  an  underground  storage  tank 
which  occurs  after  completion  of  corrective  action  in  re- 
sponse to  an  earlier  release  from  such  tank  shall  be 
treated  as  a  separate  corrective  action  for  purposes  of 
clauses  (i)  and  (ii)  of  this  subparagraph. 

(iv)  Application. — The  limitation  on  liability  under 
this  subparagraph  shall  apply  only  with  respect  to  li- 
ability under  this  paragraph  for  costs  incurred  by  the 
Administrator  or  a  State  for  undertaking  corrective 
action  with  respect  to  the  release  of  petroleum  from  an 
underground  storage  tank.  Such  limitation  shall  not 
affect  the  liability  of  any  person  under  any  other  au- 
thority of  law  for  any  other  costs  or  damages. 

(C)  Limitations  inapplicable. — The  limitations  under 
subparagraph  (B)  shall  not  apply  if— 

(i)  the  release  or  threat  of  release  was  the  result  of 
willful  misconduct  or  gross  negligence  within  the  privi- 
ty or  knowledge  of  such  person;  or 

(ii)  the  person  fails  or  refuses  to  provide  all  reasona- 
ble cooperation  and  assistance  requested  by  a  responsi- 
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ble  public  official  in  connection  with  corrective  action 
activities  under  this  Act. 

(D)  Permanent  regulations. — The  Administrator  may, 
by  regulation,  establish  classes  or  categories  of  underground 
storage  tanks  and  establish  lower  limits  on  liability  than 
the  limits  prescribed  by  subparagraph  (B)  for  such  classes 
or  categories,  if  the  Administrator  determines  it  appropri- 
ate on  the  basis  of  the  following  factors: 

(i)  the  size,  type,  location,  storage,  and  handling  ca- 
pacity of  underground  storage  tanks  in  the  class  or  cat- 
egory and  the  volume  of  petroleum  handled  by  such 
tanks; 

(ii)  the  likelihood  of  release  and  the  potential  extent 
of  damage  from  any  release  from  underground  storage 
tanks  in  the  class  or  category; 

(Hi)  the  economic  impact  of  the  limits  on  owners  and 
operators  of  each  such  class,  particularly  relating  to 
the  small  business  segment  of  the  petroleum  marketing 
industry; 

(iv)  the  results  of  studies  and  actions  undertaken  in 
accordance  with  subsection  (g);  and 

(v)  such  other  factors  as  the  Administrator  deems 
pertinent. 

(E)  Effect  on  liability. — 

(i)  No  transfers  of  liability. — No  indemnification, 
hold  harmless,  or  similar  agreement  or  conveyance 
shall  be  effective  to  transfer  from  the  owner  or  operator 
of  any  underground  storage  tank  or  from  any  person 
who  may  be  liable  for  a  release  or  threat  of  release 
under  this  subsection,  to  any  other  person  the  liability 
imposed  under  this  subsection.  Nothing  in  this  subsec- 
tion shall  bar  any  agreement  to  insure,  hold  harmless, 
or  indemnify  a  party  to  such  agreement  for  any  liabil- 
ity under  this  section. 

(ii)  No  bar  to  cause  of  action. — Nothing  in  this 
subsection,  including  the  provisions  of  clause  (i)  of  this 
subparagraph,  shall  bar  a  cause  of  action  that  an 
owner  or  operator  or  any  other  person  subject  to  liabil- 
ity under  this  section,  or  a  guarantor,  has  or  would 
have,  by  reason  of  subrogation  or  otherwise  against  any 
person. 

(F)  Facility. — For  purposes  of  this  paragraph,  the  term 
' 'facility"  means,  with  respect  to  any  owner  or  operator,  all 
underground  storage  tanks  used  for  the  storage  of  petrole- 
um which  are  owned  or  operated  by  such  owner  or  operator 
and  located  on  a  single  parcel  of  property  (or  on  any  contig- 
uous or  adjacent  property). 

(7)  State  authorities. — Whenever  a  State  has  primary  en- 
forcement responsibility  under  section  9004,  the  State  may 
submit  to  the  Administrator  a  proposal  to  exercise  the  authori- 
ties of  the  Administrator  under  paragraphs  (1),  (2),  and  (6)  of 
this  subsection.  If  the  Administrator  determines  that  such  State 
has  demonstrated  the  ability  to  exercise  and  enforce  such  au- 
thorities in  a  manner  substantially  equivalent  to  the  Federal 
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program  under  this  subsection,  the  Administrator  may  delegate 
such  authorities  to  the  State.  For  purposes  of  funding  corrective 
actions  undertaken  by  a  State  pursuant  to  such  delegated  au- 
thorities, the  Administrator  may  make  such  grants  to  the  State 
from  the  Petroleum  Release  Account  of  the  Hazardous  Sub- 
stances Superfund  as  the  Administrator  deems  necessary  to  fur- 
ther the  objectives  of  this  subsection.  Such  grants  shall  be  ap- 
portioned among  the  States  applying  for  grants  as  follows: 

(A)  50  percent  on  the  basis  of  the  number  of  underground 
storage  tanks  containing  petroleum  which  are  located  in 
each  such  State,  and 

(B)  50  percent  on  the  basis  of  the  number  of  such  tanks 
located  in  each  such  State  from  which  there  is  a  known  or 
threatened  release  of  petroleum. 

Determinations  under  subparagraphs  (A)  and  (B)  shall  be  based 
on  information  provided  by  the  States  in  the  surveys  required 
under  subsection  (h). 

(8)  Investigations,  etc. — The  Administrator  may  undertake 
investigations,  monitoring,  surveys,  testing,  and  other  informa- 
tion gathering  to  the  extent  necessary  or  appropriate  to  identify 
the  existence  and  extent  of  any  release  or  threatened  release  of 
petroleum  from  an  underground  storage  tank,  the  source  of  the 
petroleum  involved,  and  the  extent  of  danger  to  human  health 
and  the  environment.  In  addition,  the  Administrator  may  un- 
dertake such  planning,  legal,  fiscal,  economic,  engineering,  ar- 
chitectural, and  other  studies  or  investigations  as  he  deems  nec- 
essary or  appropriate  to  plan  and  direct  corrective  actions,  to  re- 
cover the  costs  thereof,  and  to  enforce  the  provisions  of  this  sub- 
section. 

(9)  Technical  assistance. — Where  a  State  has  been  delegated 
authority  under  paragraph  (7),  the  Administrator  is  authorized 
to  provide  technical  and  legal  assistance  in  the  administration 
and  enforcement  of  any  contract  or  subcontract  in  connection 
with  corrective  actions  assisted  under  this  subsection  and  to  in- 
tervene in  any  civil  action  involving  the  enforcement  of  such 
contract  or  subcontract. 

(10)  Access  to  information. — For  purposes  of  assisting  in 
determining  the  need  for  response  to  a  release  under  this  section 
or  enforcing  the  provisions  of  this  section,  any  person  who 
stores,  treats,  or  disposes  of,  or,  where  necessary  to  ascertain 
facts  not  available  at  the  facility  where  petroleum  is  located, 
who  produces,  transports,  or  otherwise  handles  or  has  handled 
petroleum  shall,  upon  request  of  any  officer,  employee,  or  repre- 
sentative of  a  State,  where  appropriate  furnish  information  re- 
lating to  such  petroleum  and  permit  such  person  at  all  reasona- 
ble times  to  have  access  to,  and  to  copy,  all  records  relating  to 
such  petroleum.  For  the  purposes  specified  in  the  preceding  sen- 
tence, such  officers,  employees,  or  representatives  are  author- 
ized— 

(A)  to  enter  at  reasonable  times  any  establishment  or 
other  place  where  such  petroleum  is  or  has  been  produced, 
stored,  treated,  or  disposed  of  or  transported  from; 
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(B)  to  inspect  and  obtain  samples  from  any  person  of  any 
such  petroleum  and  samples  of  any  containers  or  labeling 
for  such  petroleum. 
Each  such  inspection  shall  be  commenced  and  completed  with 
reasonable  promptness.  If  the  officer,  employee,  or  representative 
obtains  any  samples,  prior  to  leaving  the  premises,  he  shall  give 
to  the  owner,  operator,  or  person  in  charge  a  receipt  describing 
the  sample  obtained  and  if  requested  a  portion  of  each  such 
sample  equal  in  volume  of  weight  to  the  portion  retained.  If  any 
analysis  is  made  of  such  samples,  a  copy  of  the  results  of  such 
analysis  shall  be  furnished  promptly  to  the  owner,  operator,  or 
person  in  charge. 

(11)  Availability  of  records. — 

(A)  In  general. — Any  records,  reports,  or  information  ob- 
tained from  any  person  under  this  subsection  shall  be 
available  to  the  public. 

(B)  Exception. — Records,  reports,  or  information,  or  any 
portion  thereof,  obtained  from  any  person  under  this  sub- 
section shall  be  considered  confidential  if  such  person  dem- 
onstrates to  the  satisfaction  of  the  Administrator  or  the 
State  (as  the  case  may  be)  that  it  would  be  entitled  to  pro- 
tection under  section  1905  of  title  18  of  the  United  States 
Code  if  it  were  disclosed  by  an  officer  or  employee  of  the 
United  States.  Any  such  record,  report,  or  information  may 
be  disclosed  to  other  officers,  employees,  or  authorized  rep- 
resentatives of  the  United  States  or  a  State  concerned  with 
carrying  out  this  subsection  or  disclosed  when  relevant  in 
any  proceeding  under  this  Act. 

(C)  Penalty. — Any  person  not  subject  to  the  provisions  of 
section  1905  of  title  18  of  the  United  States  Code  who 
knowingly  and  willfully  divulges  or  discloses  any  informa- 
tion entitled  to  protection  under  this  subsection  shall,  upon 
conviction,  be  subject  to  a  fine  of  not  more  than  $5,000  or  to 
imprisonment  of  not  more  than  one  year,  or  both. 

(D)  Designation  of  confidential  information— In 
submitting  data  under  this  paragraph,  a  person  required  to 
provide  such  data  may  (i)  designate  the  data  which  such 
person  believes  is  entitled  to  protection  under  this  para- 
graph, and  (ii)  submit  such  designated  data  separately 
from  other  data  submitted  under  this  subsection.  A  desig- 
nation under  this  paragraph  shall  be  made  in  writing  and 
in  such  manner  as  the  Administrator  may  prescribe  by 
regulation. 

(E)  Providing  information  to  congressional  commit- 
tees.— Notwithstanding  any  limitation  contained  in  this 
paragraph  or  any  other  provision  of  law,  all  information 
reported  to,  or  otherwise  obtained  by,  the  Administrator  (or 
any  representative  of  the  Administrator)  under  this  subsec- 
tion shall  be  made  available,  upon  written  request  of  any 
duly  authorized  committee  of  Congress,  to  such  committee. 

(12)  Health  and  safety  standards. — In  awarding  contracts 
to  any  person  engaged  in  corrective  actions,  the  Administrator, 
or  the  State  in  any  case  in  which  it  has  been  delegated  author- 
ity under  paragraph  (7),  shall  require  compliance  with  Federal 
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health  and  safety  standards  established  under  section  301(f)  of 
the  Comprehensive  Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  by  contractors  and  subcontractors  as  a 
condition  of  such  contracts. 

(13)  Emergency  procurement  powers. — Notwithstanding 
any  other  provision  of  law,  subject  to  the  provisions  of  section 
111  of  such  Act,  the  Administrator  may  authorize  the  use  of 
such  emergency  procurement  powers  as  he  deems  necessary  to 
effect  the  purpose  of  this  subsection.  Upon  determination  that 
such  procedures  are  necessary,  the  Administrator  shall  promul- 
gate regulations  prescribing  the  circumstances  under  which 
such  authority  shall  be  used  and  the  procedures  governing  the 
use  of  such  authority. 

(14)  Definition  of  owner.— As  used  in  this  subsection,  the 
term  "owner"  does  not  include  any  person  who,  without  partici- 
pating in  the  management  of  an  underground  storage  tank, 
holds  indicia  of  ownership  primarily  to  protect  his  security  in- 
terest in  the  tank. 

(j)  Interim  Regulations. — 

(1)  Corrective  actions. — The  Administrator  shall  issue  in- 
terim regulations  under  subsection  (c)(4)  for  underground  stor- 
age tanks  containing  petroleum  not  later  than  12  months  after 
the  date  of  the  enactment  of  this  subsection. 

(2)  Financial  responsibility. — 

(A)  In  general. — The  Administrator  shall  issue  interim 
regulations  under  subsection  (d)  for  underground  storage 
tanks  containing  petroleum.  These  regulations  shall  be 
issued  not  later  than  12  months  after  the  date  of  the  enact- 
ment of  this  subsection.  The  regulations  shall  permit  each 
owner  or  operator  of  an  underground  storage  tank  to 
assume  financial  responsibility  for  responding  to  any  re- 
lease or  threatened  release  of  petroleum  from  the  tank.  The 
regulations  shall  also  permit  other  persons  to  voluntarily 
assume  financial  responsibility  for  any  such  tank  or  to  pro- 
vide financial  responsibility  to  the  tank  owner  or  operator. 
Whenever  any  person,  other  than  the  tank  owner  or  opera- 
tor, agrees  to  assume  or  provide  such  financial  responsibil- 
ity he  shall  agree  to  be  subject  to  corrective  action  and  li- 
ability under  subsection  (i)  in  accordance  with  the  terms  of 
the  financial  responsibility  agreement 

(B)  Effective  period. — Interim  regulations  under  sub- 
paragraph (A)  shall  continue  in  effect  for  an  underground 
storage  tank  containing  petroleum  until  the  financial  re- 
sponsibility regulations  under  subsection  (d)  take  effect  for 
that  tank. 

(C)  Enforcement. — Any  person  who  knowingly  omits 
material  information  or  makes  any  false  or  misleading  ma- 
terial statement  or  representation  in  any  certificate  or  other 
documentation  provided  as  a  demonstration  of  compliance 
under  this  subsection  shall,  upon  conviction,  be  subject  to 
imprisonment  for  not  to  exceed  two  years  or  fined  in  accord- 
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ance  with  section  3623  (or  3572  if  applicable)  of  title  18  of 
the  United  States  Code. 


INTERNAL  REVENUE  CODE  OF  1954 


Subtitle  D — Miscellaneous  Excise  Taxes 


CHAPTER  38— ENVIRONMENTAL  TAXES 

Subchapter  A.  Tax  on  petroleum. 
Subchapter  B.  Tax  on  certain  chemicals. 
Subchapter  C.  Tax  on  hazardous  wastes.] 

Subchapter  A — Tax  on  Petroleum 

Sec.  4611.  Imposition  of  tax. 

Sec.  4612.  Definitions  and  special  rules. 

SEC.  4611.  IMPOSITION  OF  TAX. 

(a)  General  Rule. — There  is  hereby  imposed  a  tax  of  0.79  cent  a 
barrel  on — 

(1)  crude  oil  received  at  a  United  States  refinery,  and 

(2)  petroleum  products  entered  into  the  United  States  for 
consumption,  use,  or  warehousing. 

(b)  Tax  on  Certain  Uses  and  Exportation.— 

(1)  In  general. — If— 

(A)  any  domestic  crude  oil  is  used  in  or  exported  from 
the  United  States,  and 

(B)  before  such  use  or  exportation,  no  tax  was  imposed 
on  such  crude  oil  under  subsection  (a), 

then  a  tax  of  0.79  cent  a  barrel  is  hereby  imposed  on  such 
crude  oil. 

(2)  Exception  for  use  on  premises  where  produced. — Para- 
graph (1)  shall  not  apply  to  any  use  of  crude  oil  for  extracting 
oil  or  natural  gas  on  the  premises  where  such  crude  oil  was 
produced. 

(c)  Persons  Liable  for  Tax. — 

(1)  Crude  oil  received  at  refinery. — The  tax  imposed  by 
subsection  (a)(1)  shall  be  paid  by  the  operator  of  the  United 
States  refinery. 

(2)  Imported  petroleum  product. — The  tax  imposed  by  sub- 
section (a)(2)  shall  be  paid  by  the  person  entering  the  product 
for  consumption,  use,  or  warehousing. 

(3)  Tax  on  certain  uses  or  exports. — The  tax  imposed  by 
subsection  (b)  shall  be  paid  by  the  person  using  or  exporting 
the  crude  oil,  as  the  case  may  be. 
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(d)  Termination.— The  taxes  imposed  by  this  section  shall  not 
apply  after  September  30,  [1985,]  1990  except  that  if  on  Septem- 
ber 30,  [1983,]  1988,  or  September  30,  [1984]  1989— 

(1)  the  unobligated  balance  in  the  Hazardous  Substance  Re- 
sponse Trust  Fund  as  of  such  date  exceeds  [$900,000,000,] 
$1900,000,000  and 

(2)  the  Secretary,  after  consultation  with  the  Administrator 
of  the  Environmental  Protection  Agency,  determines  that  such 
unobligated  balance  will  exceed  [$500,000,000]  $2,700,000,000 
on  September  30  of  the  following  year  if  no  tax  is  imposed 
under  section  4611  or  4661  during  the  calendar  year  following 
the  date  referred  to  above, 

then  no  tax  shall  be  imposed  by  this  section  during  the  first  calen- 
dar year  beginning  after  the  date  referred  to  in  paragraph  (1). 


[Subchapter  B— Tax  on  Certain  Chemicals 

[Sec.  4661.  Imposition  of  tax. 

[Sec.  4662.  Definitions  and  special  rules. 

[SEC.  4661.  IMPOSITION  OF  TAX. 

[(a)  General  Rule. — There  is  hereby  imposed  a  tax  on  any  tax- 
able chemical  sold  by  the  manufacturer,  producer,  or  importer 
thereof. 

,  The  tax  is  the 

■  following  amount 

In  the  case  of:  per  ton 

Acetylene $4.87 

Benzene 4.87 

Butane 4.87 

Butylene 4.87 

Butadiene 4.87 

Ethylene 4.87 

Methane 3.44 

Naphthalene 4.87 

Propylene 4.87 

Toluene 4.87 

Xylene 4.87 

Ammonia 2.64 

Antimony 4.45 

Antimony  trioxide 3.75 

Arsenic 4.45 

Arsenic  trioxide 3.41 

Barium  sulfide : 2.30 

Bromine 4.45 

Cadmium 4.45 

Chlorine 2.70 

Chromium 4.45 

Chromite 1.52 

Potassium  dichromate 1.69 

Sodium  dichromate 1.87 

Cobalt 4.45 

Cupric  sulfate 1.87 

Cupric  oxide 3.59 

Cuprous  oxide 3.97 

Hydrochloric  acid 0.29 

Hydrogen  fluoride 4.23 

Lead  oxide 4.14 

Mercury 4.45 

Nickel 4.45 
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Tin-  tax  is  the 
Following  amount 

In  the  case  oC  |mt  ton 

Phosphorus 4.45 

Stannous  chloride 2.85 

Stannic  chloride 2.12 

Zinc  chloride ~ 2.22 

Zinc  sulfate 190 

Potassium  hydroxide 0.22 

Sodium  hydroxide _ 0.28 

Sulfuric  acid ~ 0.26 

Nitric  acid - 0.24 

[(c)  Termination. — No  tax  shall  be  imposed  under  this  section 
during  any  period  during  which  no  tax  is  imposed  under  section 
4611(a). 

[SEC.  4662.  DEFINITIONS  AND  SPECIAL  RULES. 

[(a)  Definitions.— For  purposes  of  this  subchapter — 

[(1)  Taxable  chemical. — Except  as  provided  in  subsection 
(b),  the  term  "taxable  chemical"  means  any  substance — 

[(A)  which  is  listed  in  the  table  under  section  4661(b), 
and 

[(B)  which  is  manufactured  or  produced  in  the  United 
States  or  entered  into  the  United  States  for  consumption, 
use,  or  warehousing. 
[(2)  United  States. — The  term   "United  States"   has  the 
meaning  given  such  term  by  section  4612(a)(4). 

[(3)  Importer. — The  term  "importer"  means  the  person  en- 
tering the  taxable  chemical  for  consumption,  use,  or  warehous- 
ing. 

[(4)  Ton. — The  term  "ton"  means  2,000  pounds.  In  the  case 
of  any  taxable  chemical  which  is  a  gas,  the  term  "ton"  means 
the  amount  of  such  gas  in  cubic  feet  which  is  the  equivalent  of 
2,000  pounds  on  a  molecular  weight  basis. 

[(5)  Fractional  part  of  ton. — In  the  case  of  a  fraction  of  a 
ton  the  tax  imposed  by  section  4661  shall  be  the  same  fraction 
of  the  amount  of  such  tax  imposed  on  a  whole  ton. 
[(b)  Exceptions;  Other  Special  Rules. — For  purposes  of  this 
subchapter — 

[(1)  Methane  or  butane  used  as  a  fuel. — Under  regula- 
tions prescribed  by  the  Secretary,  methane  or  butane  shall  be 
treated  as  a  taxable  chemical  only  if  it  is  used  otherwise  than 
as  a  fuel  or  in  the  manufacture  or  production  of  any  motor 
fuel,  diesel  fuel,  aviation  fuel,  or  jet  fuel  (and,  for  purposes  of 
section  4661(a),  the  person  so  using  it  shall  be  treated  as  the 
manufacturer  thereof). 

[(2)  Substances  used  in  the  production  of  fertilizer.— 
[(A)  In  general. — In  the  case  of  nitric  acid,  sulfuric 
acid,   ammonia,   or   methane   used   to   produce   ammonia 
which  is  a  qualified  fertilizer  substance,  no  tax  shall  be  im- 
posed under  section  4661(a). 

[(B)  Qualified  fertilizer  substance. — For  purposes  of 
this  section,  the  term  "qualified  fertilizer  substance" 
means  any  substance — 

[(i)  used  in  a  qualified  fertilizer  use  by  the  manu- 
facturer, producer,  or  importer, 


2782 


274 


[(ii)  sold  for  use  by  any  purchaser  in  a  qualified 
use,  or 

[(iii)  sold  for  resale  by  any  purchaser  for  use,  or 
resale  for  ultimate  use,  in  a  qualified  fertilizer  use. 
[(C)  Qualified  fertilizer  use.— The  term  "qualified  fer- 
tilizer use"  means  any  use  in  the  manufacture  or  produc- 
tion of  fertilizer  or  for  direct  application  as  a  fertilizer. 

[(D)  Taxation  of  nonqualified  sale  or  use. — For  pur- 
pose of  section  4661(a),  if  no  tax  was  imposed  by  such  sec- 
tion on  the  sale  or  use  of  any  chemical  by  reason  of  sub- 
paragraph (A),  the  first  person  who  sells  or  uses  such 
chemical  other  than  in  a  sale  or  use  described  in  subpara- 
graph (A)  shall  be  treated  as  the  manufacturer  of  such 
chemical. 
[(3)  Sulfuric  acid  produced  as  a  byproduct  of  air  pollu- 
tion control. — In  the  case  of  sulfuric  acid  produced  solely  as  a 
byproduct  of  and  on  the  same  site  as  air  pollution  control 
equipment,  no  tax  shall  be  imposed  under  section  4661. 

[(4)  Substances  derived  from  coal. — For  purposes  of  this 
subchapter,  the  term  "taxable  chemical"  shall  not  include  any 
substance  to  the  extent  derived  from  coal. 

[(5)  Substances  used  in  the  production  of  motor  fuel, 
etc. — 

[(A)  In  general. — In  the  case  of  any  chemical  described 
in  subparagraph  (D)  which  is  a  qualified  fuel  substance,  no 
tax  shall  be  imposed  under  section  4661(a). 

[(B)  Qualified  fuel  substance. — For  purposes  of  this 
section,  the  term  "qualified  fuel  substance"  means  any 
substance— 

[(i)  used  in  a  qualified  fuel  use  by  the  manufactur- 
er, producer,  or  importer, 

[(ii)  sold  for  use  by  any  purchaser  in  a  qualified  fuel 
use,  or 

[(iii)  sold  for  resale  by  any  purchaser  for  use,  or 
resale  for  ultimate  use,  in  a  qualified  fuel  use. 
[(C)  Qualified  fuel  use.— For  purposes  of  this  subsec- 
tion, the  term  "qualified  fuel  use"  means— 

[(i)  any  use  in  the  manufacture  or  production  of 
any  motor  fuel,  diesel  fuel,  aviation  fuel,  or  jet  fuel,  or 
[(ii)  any  use  as  such  a  fuel. 
[(D)  Chemicals  to  which  paragraph  applies. — For  pur- 
poses of  this  subsection,  the  chemical  described  in  this  sub- 
paragraph  are   acetylene,   benzene,   butadiene,   ethylene, 
naphthalene,  propylene,  toluene,  and  xylene. 

[(E)  Taxation  of  nonqualified  sale  or  use. — For  pur- 
poses of  section  4661(a),  if  no  tax  was  imposed  by  such  sec- 
tion on  the  sale  or  use  of  any  chemical  by  reason  of  sub- 
paragraph (A),  the  first  person  who  sells  or  uses  such 
chemical  other  than  in  a  sale  or  use  described  in  subpara- 
graph (A)  shall  be  treated  as  the  manufacturer  of  such 
chemical. 
[(6)  Substance  having  transitory  presence  during  refin- 
ing process,  etc. — 
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[(A)  In  general. — No  tax  shall  be  imposed  under  sec- 
tion 4661(a)  on  any  taxable  chemical  described  in  subpara- 
graph (B)  by  reasson  of  the  transitory  presence  of  such 
chemical  during  any  process  of  smelting,  refining,  or  oth- 
erwise extracting  any  substance  not  subject  to  tax  under 
section  4661(a). 

[(B)  Chemicals  to  which  subparagraph  (A)  applies. — 
The  chemicals  described  in  this  subparagraph  are — 

[(i)  barium  sulfide,  cupric  sulfate,  cupric  oxide,  cu- 
prous oxide,  lead  oxide,  zinc  chloride,  and  zinc  sulfate, 
and 

[(ii)  any  solution  or  mixture  containing  any  chemi- 
cal described  in  clause  (i). 
[(C)  Removal  treated  as  use. — Nothing  in  subpara- 
graph (A)  shall  be  construed  to  apply  to  any  chemical 
which  is  removed  from  or  ceases  to  be  part  of  any  smelt- 
ing, refining,  or  other  extraction  process. 
[(c)  Use  by  Manufacturer,  Etc.,  Considered  Sale. — Except  as 
provided  in  subsection  (b),  if  any  person  manufactures,  produces,  or 
imports  a  taxable  chemical  and  uses  such  chemical,  then  such 
person  shall  be  liable  for  tax  under  section  4661   in  the  same 
manner  as  if  such  chemical  were  sold  by  such  person. 
[(d)  Refund  or  Credit  for  Certain  Uses. — 

[(1)  In  general. — Under  regulations  prescribed  by  the  Sec- 
retary, if — 

[(A)  a  tax  under  section  4661  was  paid  with  respect  to 
any  taxable  chemical,  and 

[(B)  such  chemical  was  used  by  any  person  in  the  manu- 
facture or  production  of  any  other  substance  the  sale  of 
which  by  such  person  would  be  taxable  under  such  section, 

then  an  amount  equal  to  the  tax  so  paid  shall  be  allowed  as  a 
credit  or  refune  (without  interest)  to  such  person  in  the  same 
manner  as  if  it  were  an  overpayment  of  tax  imposed  by  such 
section.  In  any  case  to  which  this  paragraph  applies,  the 
amount  of  any  such  credit  or  refund  shall  not  exceed  the 
amount  of  tax  imposed  by  such  section  on  the  other  substance 
manufactured  or  produced. 

[(2)  Use  as  fertilizer. — Under  regulations  prescribed  by  the 
Secretary,  if— 

[(A)  a  tax  under  section  4661  was  paid  with  respect  to 
nitric  acid,  sulfuric  acid,  ammonia,  or  methane  used  to 
make  ammonia  without  regard  to  subsection  (b)(2),  and 

[(B)  any  person  uses  such  substance  as  a  qualified  fertil- 
izer substance, 

then  an  amount  equal  to  the  excess  of  the  tax  so  paid  over 
the  tax  determined  with  regard  to  subsection  (b)(2)  shall  be 
allowed  as  a  credit  or  refund  (without  interest)  to  such 
person  in  the  same  manner  as  if  it  were  an  overpayment 
of  tax  imposed  by  this  section. 
[(3)  Use  as  qualified  fuel. — Under  regulations  prescribed  by 
the  Secretary,  if — 
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[(A)  a  tax  under  section  4661  was  paid  with  respect  to 
any  chemical  described  in  subparagraph  (D)  of  subsection 
(b)(5)  without  regard  to  subsection  (b)(5),  and 

[(B)  any  person  used  such  chemical  as  a  qualified  fuel 
substance, 

then  an  amount  equal  to  the  excess  of  the  tax  so  paid  over 

the  tax  determined  with  regard  to  subsection  (b)(5)  shall  be 

allowed  as  a  credit  or  refund  (without  interest)  to  such 

person  in  the  same  manner  as  if  it  were  an  overpayment 

of  tax  imposed  by  this  section. 

[(e)   Disposition   of  Revenues   From   Puerto   Rico  and  the 

Virgin  Islands. — The  provisions  of  subsections  (a)(3)  and  (b)(3)  of 

section  7652  shall  not  apply  to  any  tax  imposed  by  section  4661.  J 

Subchapter  B — Tax  on  Certain  Chemicals 

Sec.  4661.  Imposition  of  tax. 

Sec.  4662.  Definitions  and  special  rules. 

SEC.  4661.  IMPOSITION  OF  TAX. 

(a)  General  Rule. — There  is  hereby  imposed  a  tax  on  any  taxable 
chemical  sold  by  the  manufacturer,  producer,  or  importer  thereof. 

(b)  Amount  of  Tax. — The  amount  of  tax  imposed  by  subsection 
(a)  shall  be  determined  in  accordance  with  the  following  table: 

The  tax  is  the, 

following  amount 

In  the  case  of:  per  ton: 

Acetylene $4.87 

Benzene 4-87 

Butane 4-87 

Butylene 4-87 

Butadiene 4-87 

Ethylene 4-87' 

Methane 3.44 

Naphthalene 4-87' 

Propylene 4-87, 

Toluene 4-87 

Xylene 4-87 

Ammonia 2.64 

Antimony 4-45 

Antimony  trioxide 3.75 

Arsenic 4-45 

Arsenic  trioxide 3.41 

Barium  sulfide 2.30 

Bromine 4-45 

Cadmium , 4-4$ 

Chlorine 2.70 

Chromium 445 

Chromite 1- 

Potassium  dichromate 1. 

Sodium  dichromate 1-87 

Cobalt 4-45 

Cupric  sulfate 1  87 

Cupric  oxide 3.59 

Cuprous  oxide 3.97 

Hydrochloric  acid 0.29 

Hydrogen  fluoride 4-23 

Lead  oxide 4-14 

Mercury 4-45 

Nickel 4-45 

Phosphorus 445 
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The  tax  in  the 

following  amount 

In  the  case  of:  per  ton: 

Stannous  chloride 2.85 

Stannic  chloride 2.12 

Zinc  chloride 2.22 

Zinc  sulfate 1.90 

Potassium  hydroxide 0.22 

Sodium  hydroxide 0.28 

Sulfuric  acid 0.26 

Nitric  acid 0.24 

(c)  Termination. — No  tax  shall  be  imposed  under  this  section 
during  any  period  during  which  no  tax  is  imposed  under  section 
4611(a). 

SEC.  4662.  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  Definitions. — For  purposes  of  this  subchapter — 

(1)  Taxable  chemical. — Except  as  provided  in  subsection  (b), 
the  term  "taxable  chemical"  means  any  substance — 

(A)  which  is  listed  in  the  table  under  section  4661(b),  and 

(B)  which  is  manufactured  or  produced  in  the  United 
States  or  entered  into  the  United  States  for  consumption, 
use,  or  warehousing. 

(2)  United  states. — The  term  "United  States"  has  the  mean- 
ing given  such  term  by  section  4612(a)(4). 

(S)  Importer. — The  term  "importer"  means  the  person  enter- 
ing the  taxable  chemical  for  consumption,  use,  or  warehousing. 

(4)  Ton. — The  term  "ton"  means  2,000 pounds.  In  the  case  of 
any  taxable  chemical  which  is  a  gas,  the  term  "ton"  means  the 
amount  of  such  gas  in  cubic  feet  which  is  the  equivalent  of 
2,000 pounds  on  a  molecular  weight  basis. 

(5)  Fractional  part  of  ton. — In  the  case  of  a  fraction  of  a 
ton,  the  tax  imposed  by  section  4661  shall  be  the  same  fraction 
of  the  amount  of  such  tax  imposed  on  a  whole  ton. 

(b)  Exceptions;  Other  Special  Rules. — For  purposes  of  this  sub- 
chapter— 

(1)  Methane  or  butane  used  as  a  fuel. — Under  regulations 
prescribed  by  the  Secretary,  methane  or  butane  shall  be  treated 
as  a  taxable  chemical  only  if  it  is  used  otherwise  than  as  a  fuel 
or  in  the  manufacture,  or  production  of  any  motor  fuel,  diesel 
fuel,  aviation  fuel,  or  jet  fuel  (and,  for  purposes  of  section 
4611(a),  the  person  so  using  it  shall  be  treated  as  the  manufac- 
turer thereof). 

(2)  Substances  used  in  the  production  of  fertilizer. — 

(A)  In  general. — In  the  case  of  a  nitric  acid,  sulfuric 
acid,  ammonia,  or  methane  used  to  produce  ammonia 
which  is  a  qualified  fertilizer  substance,  no  tax  shall  be 
imposed  under  section  4661(a). 

(B)  Qualified  fertilizer  substance. — For  purposes  of 
this  section,  the  term  "qualified  fertilizer  substance"  means 
any  substance — 

(i)  used  in  a  qualified  fertilizer  use  by  the  manufac- 
turer, producer,  or  importer, 

(ii)  sold  for  use  by  any  purchaser  in  a  qualified  fer- 
tilizer use,  or 
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(Hi)  sold  for  resale  by  any  purchaser  for  use,  or  resale 
for  ultimate  use,  in  a  qualified  fertilizer  use. 

(C)  Qualified  fertilizer  use. — The  term  "qualified  fer- 
tilizer use,f  means  any  use  in  the  manufacture  or  produc- 
tion of  fertilizer  or  for  direct  application  as  a  fertilizer. 

(D)  Taxation  of  nonqualified  sale  or  use. — For  pur- 
poses of  section  4661(a),  if  no  tax  was  imposed  by  such  sec- 
tion on  the  sale  or  use  of  any  chemical  by  reason  of  sub- 
paragraph (A),  the  first  person  who  sells  or  uses  such  chem- 
ical other  than  in  a  sale  or  use  described  in  subparagraph 
(A)  shall  be  treated  as  the  manufacturer  of  such  chemical. 

(3)  Sulfuric  acid  produced  as  a  byproduct  of  air  pollu- 
tion control. — In  the  case  of  sulfuric  acid  produced  solely  as  a 
byproduct  of  and  on  the  same  site  as  air  pollution  control 
equipment,  no  tax  shall  be  imposed  under  section  4661. 

(4)  Substances  derived  from  coal. — For  purposes  of  this 
subchapter,  the  term  "taxable  chemical"  shall  not  include  any 
substance  to  the  extent  derived  from  coal. 

(5)  Substances  used  .in  the  production  of  motor  fuel, 

ETC. — 

(A)  In  general. — In  the  case  of  any  chemical  described 
in  subparagraph  (D)  which  is  a  qualified  fuel  substance,  no 
tax  shall  be  imposed  under  section  4661(a). 

(B)  Qualified  fuel  substance. — For  purposes  of  this  sec- 
tion, the  term  "qualified  fuel  substance"  means  any  sub- 
stance— 

(i)  used  in  a  qualified  fuel  use  by  the  manufacturer, 
producer,  or  importer, 

(ii)  sold  for  use  by  any  purchaser  in  a  qualified  fuel 
use,  or 

(Hi)  sold  for  resale  by  any  purchaser  for  use,  or  resale 
for  ultimate  use,  in  a  qualified  fuel  use. 

(C)  Qualified  fuel  use. — For  purposes  of  this  subsection, 
the  term  "qualified  fuel  use"  means — 

(i)  any  use  in  the  manufacture  or  production  of  any 
motor  fuel,  diesel  fuel,  aviation  fuel,  or  jet  fuel,  or 
(ii)  any  use  as  such  a  fuel. 

(D)  Chemicals  to  which  paragraph  applies. — For  pur- 
poses of  this  subsection,  the  chemicals  described  in  this  sub- 
paragraph are  acetylene,  benzene,  butylene,  butadiene,  eth- 
ylene, naphthalene,  propylene,  toluene,  and  xylene. 

(E)  Taxation  of  nonqualified  sale  or  use. — For  pur- 
poses of  section  4661(a),  if  no  tax  was  imposed  by  such  sec- 
tion on  the  sale  or  use  of  any  chemical  by  reason  of  sub- 
paragraph (A),  the  first  person  who  sells  or  uses  such  chem- 
ical other  than  in  a  sale  or  use  described  in  subparagraph 

(A)  shall  be  treated  as  the  manufacturer  of  such  chemical. 

(6)  Substance  having  transitory  presence  during  refin- 
ing PROCESS,  ETC.— 

(A)  In  general. — No  tax  shall  be  imposed  under  section 
4661(a)  on  any  taxable  chemical  described  in  subparagraph 

(B)  by  reason  of  the  transitory  presence  of  such  chemical 
during  any  process  of  smelting,  refining,  or  otherwise  ex- 
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trading  any  substance  not  subject   to   tax   under  section 
4661(a). 

(B)  Chemicals  to  which  subparagraph  (a)  applies.— 
The  chemicals  described  in  this  subparagraph  are — 

(i)  barium  sulfide,  cupric  sulfate,  cupric  oxide,  cu- 
prous oxide,  lead  oxide,  zinc  chloride,  and  zinc  sulfate, 
and 

(ii)  any  solution  or  mixture  containing  any  chemical 
described  in  clause  (i). 

(C)  Removal  treated  as  use. — Nothing  in  subparagraph 
(A)  shall  be  construed  to  apply  to  any  chemical  which  is  re- 
moved from  or  ceases  to  be  part  of  any  smelting,  refining, 
or  other  extraction  process. 

(7)  Substances  used  in  the  production  of  animal  feed. — 

(A)  In  general. — In  the  case  of  nitric  acide,  sulfuric 
acid,  ammonia,  or  methane  used  to  produce  ammonia, 
which  is  a  qualified  animal  feed  substance,  no  tax  shall  be 
imposed  under  section  4661(a). 

(B)  Qualified  animal  feed  substance. — For  purposes  of 
this  section,  the  term  "qualified  animal  feed  substance" 
means  any  substance — 

(i)  used  in  a  qualified  animal  feed  use  by  the  manu- 
facturer, producer,  or  importer, 

(ii)  sold  for  use  by  any  purchaser  in  a  qualified 
animal  feed  use,  or 

(Hi)  sold  for  resale  by  any  purchaser  for  use,  or  resale 
for  ultimate  use,  in  a  qualified  animal  feed  use. 

(C)  Qualified  animal  feed  use. — The  term  "qualified 
animal  feed  use"  means  any  use  in  the  manufacture  or  pro- 
duction of  animal  feed  or  animal  feed  supplements,  or  of 
ingredients  used  in  animal  feed  or  animal  feed  supple- 
ments. 

(D)  Taxation  of  nonqualified  sale  or  use. — For  pur- 
poses of  section  4661(a),  if  no  tax  was  imposed  by  such  sec- 
tion on  the  sale  or  use  of  any  chemical  by  reason  of  sub- 
paragraph (A),  the  first  person  who  sells  or  uses  such  chem- 
ical other  than  in  a  sale  or  use  described  in  subparagraph 
(A)  shall  be  treated  as  the  manufacturer  of  such  chemical. 

(c)  Use  by  Manufacturer,  Etc.,  Considered  Sale. — Except  as 
provided  in  subsection  (b),  if  any  person  manufactures,  produces,  or 
imports  a  taxable  chemical  and  uses  such  chemical,  then  such 
person  shall  be  liable  for  tax  under  section  4661  in  the  same 
manner  as  if  such  chemical  were  sold  by  such  person. 

(d)  Refund  or  Credit  for  Certain  Uses. — 

(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, if— 

(A)  a  tax  under  section  4661  was  paid  with  respect  to  any 
taxable  chemical,  and 

(B)  such  chemical  was  used  by  any  person  in  the  manu- 
facture or  production  of  any  other  substance  the  sale  of 
which  by  such  person  would  be  taxable  under  such  section, 

then  an  amount  equal  to  the  tax  so  paid  shall  be  allowed  as  a 
credit  or  refund  (without  interest)  to  such  person  in  the  same 
manner  as  if  it  were  an  overpayment  of  tax  imposed  by  such 
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section.  In  any  case  to  which  this  paragraph  applies,  the 
amount  of  any  such  credit  or  refund  shall  not  exceed  the 
amount  of  tax  imposed  by  such  section  on  the  other  substance 
manufactured  or  produced. 

(2)  Use  as  fertilizer. — Under  regulations  prescribed  by  the 
Secretary,  if— 

(A)  a  tax  under  section  4661  was  paid  with  respect  to 
nitric  acid,  sulfuric  acid,  ammonia,  or  methane  used  to 
make  ammonia  without  regard  to  subsection  (b)(2),  and 

(B)  any  person  uses  such  substance  as  a  qualified  fertiliz- 
er substance, 

then  an  amount  equal  to  the  excess  of  the  tax  so  paid  over  the 
tax  determined  with  regard  to  subsection  (b)(2)  shall  be  allowed 
as  a  credit  or  refund  (without  interest)  to  such  person  in  the 
same  manner  as  if  it  were  an  overpayment  of  tax  imposed  by 
this  section. 

(3)  Use  as  qualified  fuel. — Under  regulations  prescribed  by 
the  Secretary,  if— 

(A)  a  tax  under  section  4661  was  paid  with  respect  to  any 
chemical  described  in  subparagraph  (D)  of  subsection  (b)(5) 
without  regard  to  subsection  (b)(5),  and 

(B)  any  person  uses  such  chemical  as  a  qualified  fuel  sub- 
stance, 

then  an  amount  equal  to  the  excess  of  the  tax  so  paid  over  the 
tax  determined  with  regard  to  subsection  (b)(5)  shall  be  allowed 
as  a  credit  or  refund  (without  interest)  to  such  person  in  the 
same  manner  as  if  it  were  an  overpayment  of  tax  imposed  by 
this  section. 

(4)  Use  in  the  production  of  animal  feed. — Under  regula- 
tions prescribed  by  the  Secretary,  if— 

(A)  a  tax  under  section  4661  was  paid  with  respect  to 
nitric  acid,  sulfuric  acid,  ammonia,  or  methane  used  to 
produce  ammonia,  without  regard  to  subsection  (b)(7),  and 

(B)  any  person  uses  such  substance  as  a  qualified  animal 
feed  substance, 

then  an  amount  equal  to  the  excess  of  the  tax  so  paid  over  the 

tax  determined  with  regard  to  subsection  (b)(7)  shall  be  allowed 

as  a  credit  or  refund  (without  interest)  to  such  person  in  the 

same  manner  as  if  it  were  an  overpayment  of  tax  imposed  by 

this  section. 

(e)  Disposition  of  Revenues  From  Puerto  Rico  and   the 

Virgin  Islands. — The  provisions  of  subsections  (a)(3)  and  (b)(3)  of 

section  7652  shall  not  apply  to  any  tax  imposed  by  section  4661. 

Subchapter  C — Tax  on  Hazardous  Wastes 

[Sec.  4681.  Imposition  of  tax. 

[Sec.  4682.  Definitions  and  special  rules. 

[SEC.  4681.  IMPOSITION  OF  TAX. 

[(a)  General  Rule. — There  is  hereby  imposed  a  tax  on  the  re- 
ceipt of  hazardous  waste  at  a  qualified  hazardous  waste  disposal  fa- 
cility. 
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[(b)  Amount  of  Tax. — The  amount  of  the  tax  imposed  by  subsec- 
tion (a)  shall  be  equal  to  $2.13  per  dry  weight  ton  of  hazardous 
waste. 

[SEC.  4682.  DEFINITIONS  AND  SPECIAL  RULES. 

[(a)  Definitions. — For  purposes  of  this  subchapter — 

[(1)    Hazardous    waste. — The    term     "hazardous    waste" 
means  any  waste — 

[(A)  having  the  characteristic  identified  under  section 
3001  of  the  Solid  Waste  Disposal  Act,  as  in  effect  on  the 
date  of  the  enactment  of  this  Act  (other  than  waste  the 
regulation  of  which  under  such  Act  has  been  suspended  by 
Act  of  Congress  on  that  date),  or 

[(B)  subject  to  the  reporting  or  recordkeeping  require- 
ments of  sections  3002  and  3004  of  such  Act,  as  so  in  effect. 
[(2)  Qualified  hazardous  waste  disposal  facility. — The 
term  '  'qualified  hazardous  waste  disposal  facility"  means  any 
facility  which  has  received  a  permit  or  is  accorded  interim 
status  under  section  3005  of  the  Solid  Waste  Disposal  Act. 
[(b)  Tax  Imposed  on  Owner  or  Operator. — The  tax  imposed  by 
section  4681  shall  be  imposed  on  the  owner  or  operator  of  the  quali- 
fied hazardous  waste  disposal  facility. 

[(c)  Tax  Not  To  Apply  to  Certain  Wastes. — The  tax  imposed 
by  section  4681  shall  not  apply  to  any  hazardous  waste  which  will 
not  remain  at  the  qualified  hazardous  waste  disposal  facility  after 
the  facility  is  closed. 

[(d)  Applicability  of  Section. — The  tax  imposed  by  section  4681 
shall  apply  to  the  receipt  of  hazardous  waste  after  September  30, 
1983,  except  that  if,  as  of  September  30  of  any  subsequent  calendar 
year,  the  unobligated  balance  of  the  Post-closure  Liability  Trust 
Fund  exceeds  $200,000,000,  no  tax  shall  be  imposed  under  such  sec- 
tion during  the  following  calendar  year.] 


Section  204  of  the  Trans- Alaska  Pipeline  Authorization  Act 

liability 

Sec.  204.  (a)(1)  *  *  * 

******* 

(b)  If  any  area  in  the  State  of  Alaska  within  or  without  the  right- 
of-way  or  permit  area  granted  under  this  title  is  polluted  by  any 
activities  related  to  the  trans-Alaska  oil  pipeline  conducted  by  or  on 
behalf  of  the  holder  to  whom  such  right-of-way  or  permit  was 
granted  and  such  pollution  damages  or  threatens  to  damage  aquat- 
ic life,  wildlife,  or  public  or  private  property,  the  control  and  total 
removal  of  the  pollutant  shall  be  at  the  expense  of  such  holder,  in- 
cluding any  administrative  and  other  costs  incurred  by  the  Secre- 
tary or  any  other  Federal  officer  or  agency.  Upon  failure  of  such 
holder  to  adequately  control  and  remove  such  pollutant,  the  Secre- 
tary, in  cooperation  with  other  Federal,  State,  or  local  agencies,  or 
in  cooperation  with  such  holder,  or  both,  shall  have  the  right  to  ac- 
complish the  control  and  removal  at  the  expense  of  such  holder. 

75-955  O  -  90  -  10 
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This  subsection  shall  not  apply  to  removal  costs  resulting  from  oil 
pollution  as  that  term  is  defined  in  section  401  of  the  Comprehen- 
sive Oil  Pollution  Liability  and  Compensation  Act 

[(c)(1)  Notwithstanding  the  provisions  of  any  other  law,  if  oil 
that  has  been  transported  through  the  trans-Alaska  pipeline  is 
loaded  on  a  vessel  at  the  terminal  facilities  of  the  pipeline,  the 
owner  and  operator  of  the  vessel  (jointly  and  severally)  and  the 
Trans-Alaska  Pipeline  Liability  Fund  established  by  this  subsec- 
tion, shall  be  strictly  liable  without  regard  to  fault  in  accordance 
with  the  provisions  of  this  subsection  for  all  damages,  including 
clean-up  costs,  sustained  by  any  person  or  entity,  public  or  private, 
including  residents  of  Canada,  as  the  result  of  discharges  of  oil 
from  such  vessel. 

[(2)  Strict  liability  shall  not  be  imposed  under  this  subsection  if 
the  owner  or  operator  of  the  vessel,  or  the  Fund,  can  prove  that  the 
damages  were  caused  by  an  act  of  war  or  by  the  negligence  of  the 
United  States  or  other  governmental  agency,  Strict  liability  shall 
not  be  imposed  under  this  subsection  with  respect  to  the  claim  of  a 
damaged  party  if  the  owner  or  operator  of  the  vessel,  or  the  Fund, 
can  prove  that  the  damage  was  casued  by  the  negligence  of  such 
party. 

[(3)  Strict  liability  for  all  claims  arising  out  of  any  one  incident 
shall  not  exceed  $100,000,000.  The  owner  and  operator  of  the  vessel 
shall  be  jointly  and  severally  liable  for  the  first  $14,000,000  of  such 
claims  that  are  allowed.  Financial  responsibility  for  $14,000,000' 
shall  be  demonstrated  in  accordance  with  the  provisions  of  section 
311(p)  of  the  Federal  Water  Pollution  Control  Act,  as  amended  (33 
U.S.C.  1321(p))  before  the  oil  is  loaded.  The  Fund  shall  be  liable  for 
the  balance  of  the  claims  that  are  allowed  up  to  $1,000,000,000.  If 
that  total  claims  allowed  exceed  $100,000,000,  they  shall  be  reduced 
proportionately.  The  unpaid  portion  of  any  claim  may  be  asserted 
and  adjudicated  under  other  applicable  Federal  or  state  law. 

[(4)  The  Trans- Alaska  Pipeline  Liability  Fund  is  hereby  estab- 
lished as  a  non-profit  corporate  entity  that  may  sue  and  be  sued  in 
its  own  name.  The  Fund  shall  be  administered  by  the  holders  of 
the  trans-Alaska  pipeline  right-of-way  under  regulations  prescribed 
by  the  Secretary.  The  Fund  shall  be  subject  to  an  annual  audit  by 
the  Comptroller  General,  and  a  copy  of  the  audit  shall  be  submit- 
ted to  the  Congress. 

[(5)  The  operator  of  the  pipeline  shall  collect  from  the  owner  of 
the  oil  at  the  time  it  is  loaded  on  the  vessel  a  fee  of  five  cents  per 
barrel.  The  collection  shall  cease  when  $100,000,000  has  been  accu- 
mulated in  the  Fund,  and  it  shall  be  resumed  when  the  accumula- 
tion in  the  Fund  falls  below  $100,000,000. 

[(6)  The  collections  under  paragraph  (5)  shall  be  delivered  to  the 
Fund.  Costs  of  administration  shall  be  paid  from  the  money  paid  to 
the  Fund,  and  all  sums  not  needed  for  administration  and  the  sat- 
isfaction of  claims  shall  be  invested  prudently  in  income-producing 
securities  approved  by  the  Secretary.  Income  from  such  securities 
shall  be  added  to  the  porincipal  of  the  Fund. 

[(7)  The  provisions  of  this  subsection  shall  apply  only  to  vessels 
engaged  in  transportation  between  the  terminal  facilities  of  the 
pipeline  and  ports  under  the  jurisdiction  of  the  United  States. 
Strict  liability  under  this  subsection  shall  cease  when  the  oil  has 
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first  been  brought  ashore  at  a  port  under  the  jurisdiction  of  the 
United  States. 

[(8)  In  any  case  where  liability  without  regard  to  fault  is  im- 
posed pursuant  to  this  subsection  and  the  damages  involved  were 
caused  by  the  unseaworthiness  of  the  vessel  or  by  negligence,  the 
owner  and  operator  of  the  vessel,  and  the  Fund,  as  the  case  may 
be,  shall  be  subrogated  under  applicable  State  and  Federal  laws  to 
the  rights  under  said  laws  of  any  person  entitled  to  recovery  here- 
under. If  any  subrogee  brings  an  action  based  on  unseaworthiness 
of  the  vessel  or  negligence  of  its  owner  or  operator,  it  may  recover 
from  any  affiliate  of  the  owner  or  operator,  if  the  respective  owner 
or  operator  fails  to  satisfy  any  claims  by  the  subrogee  allowed 
under  this  paragraph. 

[(9)  This  subsection  shall  not  be  interpreted  to  preempt  the  field 
of  strict  liability  or  to  preclude  any  State  from  imposing  additional 
requirements. 

£(10)  If  the  Fund  is  unable  to  satisfy  a  claim  asserted  and  finally 
determined  under  this  subsection,  the  Fund  may  borrow  the  money 
needed  to  satisfy  the  claim  from  any  commercial  credit  source,  at 
the  lowest  available  rate  of  interest,  subject  to  approval  of  the  Sec- 
retary. 

[(11)  For  purposes  of  this  subsection  only,  the  term  "affiliate" 
includes — 

[(A)  Any  person  owned  or  effectively  controlled  by  the  vessel 
owner  or  operator;  or 

[(B)  Any  person  that  effectively  controls  or  has  the  power  ef- 
fectively to  control  the  vessel  owner  or  operator  by — 
[(i)  stock  interest,  or 

[(ii)  representation  on  a  board  of  directors  or  similar  body, 
or 

[(iii)  contract  or  other  agreement  with  other  stockholders, 
or 

[(iv)  otherwise;  or 
[(C)  Any  person  which  is  under  common  ownership  or  control 
with  the  vessel  owner  or  operator. 
[(12)  The  term  "person"  means  an  individual,  a  corporation,  a 
partnership,  an  association,  a  joint-stock  company,  a  business  trust, 
or  an  unincorporated  organization.] 


Section  17  of  the  Intervention  on  the  High  Seas  Act 

[Sec.  17.  The  revolving  fund  established  under  section  311(k)  of 
the  Federal  Water  Pollution  Control  Act  shall  be  available  to  the 
Secretary  for  Federal  actions  and  activities  under  section  5  of  this 
Act.] 

Sec.  17.  The  Marine  Oil  Pollution  Compensation  Fund  estab- 
lished under  subtitle  B  of  the  Comprehensive  Oil  Pollution  Liability 
and  Compensation  Act  shall  be  available  to  the  Secretary  for  ac- 
tions and  activities  relating  to  oil  pollution  (as  defined  in  section 
401  of  that  Act),  or  the  substantial  threat  of  oil  pollution,  taken 
under  section  5  of  this  Act. 
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Section  311  of  the  Federal  Water  Pollution  Control  Act 
oil  and  hazardous  substance  liability 

Sec.  311.  (a)  For  the  purpose  of  this  section,  the  term — 

(1)  "oil"  means  oil  of  any  kind  or  in  any  form,  including,  but 
not  limited  to,  petroleum,  fuel  oil,  sludge,  oil  refuse,  and  oil 
mixed  with  wastes  other  than  dredged  spoil; 

*****♦♦ 

(17)  "Otherwise  subject  to  the  jurisdiction  of  the  United 
States"  means  subject  to  the  jurisdiction  of  the  United  States 
by  virtue  of  United  States  citizenship,  United  States  vessel  doc- 
umentation or  numbering,  or  as  provided  for  by  international 
agreement  to  which  the  United  States  is  a  party  [.J; 

(18)  "person  in  charge"  means  the  individual  immediately  re- 
sponsible for  the  operation  of  a  vessel  or  facility. 

(b)(1)  *  *  * 


(5)  Any  person  in  charge  of  a  vessel  or  of  an  onshore  facility  or 
an  offshore  facility  shall,  as  soon  as  he  has  knowledge  of  any  dis- 
charge of  oil  or  a  hazardous  substance  from  such  vessel  or  facility 
in  violation  of  paragraph  (3)  of  his  subsection,  immediately  notify 
the  appropriate  agency  of  the  United  States  Government  of  such 
discharge.  Any  such  person  (A)  in  charge  of  a  vessel  from  which  oil 
or  hazardous  substance  is  discharged  in  violation  of  paragraph  (3)(i) 
of  this  subsection,  or  (B)  in  charge  of  a  vessel  from  which  oil  or  haz- 
ardous substance  is  discharged  in  violation  of  paragraph  (3)(ii)  of 
this  subsection  and  who  is  otherwise  subject  to  the  jurisdiction  of 
the  United  States  at  the  time  of  the  discharge,  or  (C)  in  charge  of 
an  onshore  facility  or  an  offshore  facility,  who  fails  to  notify  imme- 
diately such  agency  of  such  discharge  shall,  upon  conviction,  be 
fined  not  more  than  $10,000,  or  imprisoned  for  not  more  than  one 
year,  or  both.  Notification  received  pursuant  to  this  paragraph  or 
information  obtained  by  the  exploitation  of  such  notification  shall 
not  be  used  against  any  such  person  or  his  employer  in  any  crimi- 
nal case,  except  a  prosecution  for  perjury  or  for  giving  a  false  state- 
ment. 

(6)(A)  Any  owner,  operator,  [or]  person  in  charge,  or  employer 
of  such  person  in  charge  of  any  onshore  facility  or  offshore  facility 
from  which  oil  or  a  hazardous  substance  is  discharged  in  violation 
of  paragraph  (3)  of  this  subsection  shall  be  assessed  a  civil  penalty 
by  the  Secretary  of  the  department  in  which  the  Coast  Guard  is 
operating  of  not  more  than  $5,000  for  each  offense.  Any  owner,  op- 
erator, [or]  person  in  charge,  or  employer  of  such  person  in  charge 
of  any  vessel  from  which  oil  or  hazardous  substance  is  discharged 
in  violation  of  paragraph  (3)(i)  of  this  subsection,  and  any  owner, 
operator,  [or]  person  in  charge,  or  employer  of  such  person  in 
charge  of  the  vessel  from  which  oil  or  hazardous  substance  is  dis- 
charged in  violation  of  paragraph  (3)(ii)  who  is  otherwise  subject  to 
the  jurisdiction  of  the  United  States  at  the  time  of  the  discharge; 
shall  be  assessed  a  civil  penalty  by  the  Secretary  of  the  department 
in  which  the  Coast  Guard  is  operating  of  not  more  than  $5,000  for 
each  offense.  No  penalty  shall  be  assessed  unless  [the  owner  or  op- 
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erator]  whoever  being  charged  shall  have  been  given  notice  and 
opportunity  for  a  hearing  on  such  charge.  Each  violation  is  a  sepa- 
rate offense.  Any  such  civil  penalty  may  be  compromised  by  such 
Secretary.  In  determining  the  amount  of  the  penalty,  or  the 
amount  agreed  upon  in  compromise,  the  appropriateness  of  such 
penalty  to  the  size  of  the  business  of  the  owner  or  operator 
charged,  the  effect  on  the  owner  or  operator's  ability  to  continue  in 
business,  and  the  gravity  of  the  violation,  shall  be  considered  by 
such  Secretary.  The  Secretary  of  the  Treasury  shall  withhold  at 
the  request  of  such  Secretary  the  clearance  required  by  section 
4197  of  the  Revised  Statutes  of  the  United  States,  as  amended  (46 
U.S.C.  91),  of  any  vessel  the  owner  or  operator  of  which  is  subject 
to  the  foregoing  penalty.  Clearance  may  be  granted  in  such  cases 
upon  the  filing  of  a  bond  or  other  surety  satisfactory  to  such  Secre- 
tary. 

(B)  The  Administrator,  taking  into  account  the  gravity  of  the  of- 
fense, and  the  standard  of  care  manifested  by  the  owner,  operator, 
[or]  person  in  charge,  or  employer  of  such  person  in  charge,  may 
commence  a  civil  action  against  any  such  person  subject  to  the  pen- 
alty under  subparagraph  (A)  of  this  paragraph  to  impose  a  penalty 
based  on  consideration  of  the  size  of  the  business  of  the  owner  or 
operator,  the  effect  on  the  ability  of  the  owner  or  operator  to  con- 
tinue in  business,  the  gravity  of  the  violation,  and  the  nature, 
extent,  and  degree  of  success  of  any  efforts  made  by  the  owner,  op- 
erator, or  person  in  charge  to  minimize  or  mitigate  the  effects  of 
such  discharge.  The  amount  of  such  penalty  shall  not  exceed 
$50,000,  except  that  where  the  United  States  can  show  that  such 
discharge  was  the  result  of  willful  negligence  or  willful  misconduct 
within  the  privity  and  knowledge  of  the  owner,  operator,  [or] 
person  in  charge,  or  employer  of  such  person  in  charge,  such  penal- 
ty shall  not  exceed  $250,000.  Each  violation  is  a  separate  offense. 
Any  action  under  this  subparagraph  may  be  brought  in  the  district 
court  of  the  United  States  for  the  district  in  which  the  defendant  is 
located  or  resides  or  is  doing  business,  and  such  court  shall  have 
jurisdiction  to  assess  such  penalty.  No  action  may  be  commenced 
under  this  clause  where  a  penalty  has  been  assessed  under  clause 
(A)  of  this  paragraph. 

******* 

(0(1)  *  *  * 

(2)  Within  sixty  days  after  the  effective  date  of  this  section,  the 
President  shall  prepare  and  publish  a  National  Contingency  Plan 
for  removal  of  oil  and  hazardous  substances,  pursuant  to  this  sub- 
section. Such  National  Contingency  Plan  shall  provide  for  efficient, 
coordinated,  and  effective  action  to  minimize  damage  from  oil  and 
hazardous  substance  discharges,  including  containment,  dispersal, 
and  removal  of  oil  and  hazardous  substances,  and  shall  include,  but 

not  be  limited  to — 

(A)  *  *  * 


(H)  a  system  whereby  the  State  or  States  affected  by  a  dis- 
charge of  oil  or  hazardous  substance  may  act  where  necessary 
to  remove  such  discharge  and  such  State  or  States  may  be  re- 
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imbursed  [from  the  fund  established  under  subsection  (k)  of 
this  section  for  the  reasonable  costs  incurred  in  such  remov- 
al.]   in  the  case  of  any  discharge  of  oil  from  a  vessel  or  facility, 
for  the  reasonable  costs  incurred  in  such  removal  from  the 
Marine  Oil  Pollution  Compensation  Fund. 
The  President  may,  from  time  to  time,  as  he  deems  advisable 
revise  or  otherwise  amend  the  National  Contingency  Plan.  After 
publication  of  the  National  Contingency  Plan,  the  removal  of  oil 
and  hazardous  substances  and  actions  to  minimize  damage  from  oil 
and  hazardous  substance  discharges  shall,  to  the  greatest  extent 
possible,  be  in  accordance  with  the  National  Contingency  Plan. 

(d)  Whenever  a  marine  disaster  in  or  upon  the  navigable  waters 
of  the  United  States  has  created  a  substantial  threat  of  a  pollution 
hazard  to  the  public  health  or  welfare  of  the  United  States,  includ- 
ing, but  not  limited  to,  fish,  shellfish,  and  wildlife  and  the  public 
and  private  shorelines  and  beaches  of  the  United  States,  because  of 
a  discharge,  or  an  imminent  discharge,  of  large  quantities  of  oil,  or 
of  a  hazardous  substance  from  a  vessel  the  United  States  may  (A) 
coordinate  and  direct  all  public  and  private  efforts  directed  at  the 
removal  or  elimination  of  such  threat;  and  (B)  summarily  remove, 
and,  if  necessary,  destroy  such  vessel  by  whatever  means  are  avail- 
able without  regard  to  any  provisions  of  law  governing  the  employ- 
ment of  personnel  or  the  expenditure  of  appropriated  funds.  [Any 
expense  incurred  under  this  subsection  or  under  the  Intervention 
on  the  High  Seas  Act  (or  the  convention  defined  in  section  2(3) 
thereof)  shall  be  a  cost  incurred  by  the  United  States  Government 
for  the  purposes  of  subsection  (f)  in  the  removal  of  oil  or  hazardous 
substance.] 

******* 

(i)[(l)]  In  any  case  where  an  owner  or  operator  of  a  vessel  or  an 
onshore  facility  or  an  offshore  facility  from  which  oil  or  a  hazard- 
ous substance  is  discharged  in  violation  of  subsection  (b)(3)  of  this 
section  acts  to  remove  such  oil  or  substance  in  accordance  with  reg- 
ulations promulgated  pursuant  to  this  section,  such  owner  or  oper- 
ator shall  be  entitled  to  recover  the  reasonable  costs  incurred  in 
such  removal  upon  establishing,  in  a  suit  which  may  be  brought 
against  the  United  States  Government  in  the  United  States  Claims 
Court,  that  such  discharge  was  caused  solely  by  (A)  an  act  of  God, 
(B)  an  act  of  war,  (C)  negligence  on  the  part  of  the  United  States 
Government,  or  (D)  an  act  or  omission  of  a  third  party  without 
regard  to  whether  such  act  or  omission  was  or  was  not  negligent, 
or  of  any  combination  of  the  foregoing  clauses. 

[(2)  The  provisions  of  this  subsection  shall  not  apply  in  any  case 
where  liability  is  established  pursuant  to  the  Outer  Continental 
Shelf  Lands  Act,  or  the  Deepwater  Port  Act  of  1974. 

[(3)  Any  amount  paid  in  accordance  with  a  judgment  of  the 
United  States  Court  of  Claims  pursuant  to  this  section  shall  be 
paid  from  the  funds  established  pursuant  to  subsection  (k).] 

****** 

[(k)(D  There  is  hereby  authorized  to  be  appropriated  to  a  revolv- 
ing fund  to  be  established  in  the  Treasury  such  sums  as  may  be 
necessary  to  maintain  such  fund  at  a  level  of  $35,000,000  to  carry 
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out  the  provisions  of  subsections  (c),  (d),  (i)  and  (1)  of  this  section. 
Any  other  funds  received  by  the  United  States  under  this  section 
shall  also  be  deposited  in  said  fund  for  such  purposes.  All  sums  ap- 
propriated to  or  deposited  in,  said  fund  shall  remain  available  until 
expended. 

[(2)  The  Secretary  of  Transportation  shall  notify  the  Congress 
whenever  the  unobligated  balance  of  the  fund  is  less  than 
$12,000,000,  and  shall  include  in  such  notification  a  recommenda- 
tion for  a  supplemental  appropriation  relating  to  the  sums  that  are 
needed  to  maintain  the  fund  at  the  level  provided  in  paragraph 

(1)  The  President  is  authorized  to  delegate  the  administration  of 
this  section  to  the  heads  of  those  Federal  departments,  agencies, 
and  instrumentalities  which  he  determines  to  be  appropriate. 
[Any  moneys  in  the  fund  established  by  subsection  (k)  of  this  sec- 
tion shall  be  available  to  such  Federal  departments,  agencies,  and 
instrumentalities  to  carry  out  the  provisions  of  subsections  (c)  and 
(i)  of  this  section.  J  Each  such  department,  agency,  and  instrumen- 
tality, in  order  to  avoid  duplication  of  effort,  shall,  whenever  appro- 
priate, utilize  the  personnel,  services,  and  facilities  of  other  Federal 
departments,  agencies  and  instrumentalities. 

****** 

[(p)(l)  Any  vessel  over  three  hundred  gross  tons,  including  any 
barge  of  equivalent  size,  but  not  including  any  barge  that  is  not 
self-propelled  and  that  does  not  carry  oil  or  hazardous  substances 
as  cargo  or  fuel,  using  any  port  or  place  in  the  United  States  or  the 
navigable  waters  of  the  United  States  for  any  purpose  shall  estab- 
lish and  maintain  under  regulations  to  be  prescribed  from  time  to 
time  by  the  President,  evidence  of  financial  responsibility  of,  in  the 
case  of  an  inland  oil  barge  $125  per  gross  ton  of  such  barge,  or 
$125,000,  whichever  is  greater,  and  in  the  case  of  any  other  vessel, 
$150  per  gross  ton  of  such  vessel  (or,  for  a  vessel  carrying  oil  or 
hazardous  substances  as  cargo,  $250,000),  whichever  is  greater,  to 
meet  the  liability  to  the  United  States  which  such  vessel  could  be 
subjected  under  this  section.  In  cases  where  an  owner  or  operator 
owns,  operates,  or  charters  more  than  one  such  vessel,  financial  re- 
sponsibility need  only  be  established  to  meet  the  maximum  liabil- 
ity to  which  the  largest  of  such  vessels  could  be  subjected.  Finan- 
cial responsibility  may  be  established  by  any  one  of,  or  a  combina- 
tion of,  the  following  methods  acceptable  to  the  President:  (A)  evi- 
dence of  insurance,  (B)  surety  bonds,  (C)  qualification  as  a  self-in- 
surer, or  (D)  other  evidence  of  financial  responsibility.  Any  bond 
filed  shall  be  issued  by  a  bonding  company  authorized  to  do  busi- 
ness in  the  United  States. 

[(2)  The  provisions  of  paragraph  (1)  of  this  subsection  shall  be 
effective  April  3,  1971,  with  respect  to  oil  and  one  year  after  the 
date  of  enactment  of  this  section  with  respect  to  hazardous  sub 
stances.  The  President  shall  delegate  the  responsibility  to  carry  out 
the  provisions  of  this  subsection  to  the  appropriate  agency  within 
sixty  days  after  the  date  of  enactment  of  this  section  Regular- 
necessary  to  implement  this  subsection  shall  be  issued  within 
months  after  the  date  of  enactment  of  this  section. 
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[(3)  Any  claim  for  costs  incurred  by  such  vessel  may  be  brought 
directly  against  the  insurer  or  any  other  person  providing  evidence 
of  financial  responsibility  as  required  under  this  subsection.  In  the 
case  of  any  action  pursuant  to  this  subsection  such  insurer  or  other 
person  shall  be  entitled  to  invoke  all  rights  and  defenses  which 
would  have  been  available  to  the  owner  or  operator  if  an  action 
had  been  brought  against  him  by  the  claimant,  and  which  would 
have  been  available  to  him  if  an  action  had  been  brought  against 
him  by  the  owner  or  operator. 

[(4)  Any  owner  or  operator  of  a  vessel  subject  to  this  subsection, 
who  fails  to  comply  with  the  provisions  of  this  subsection  or  any 
regulation  issued  thereunder,  shall  be  subject  to  a  fine  of  not  more 
than  $10,000. 

[(5)  The  Secretary  of  the  Treasury  may  refuse  the  clearance  re- 
quired by  section  4197  of  the  Revised  Statutes  of  the  United  States, 
as  amended  (4  U.S.C.  91),  to  any  vessel  subject  to  this  subsection, 
which  does  not  have  evidence  furnished  by  the  President  that  the 
financial  responsibility  provisions  of  paragraph  (1)  of  this  subsec- 
tion have  been  complied  with. 

[(6)  The  Secretary  of  the  Department  in  which  the  Coast  Guard 
is  operated  may  (A)  deny  entry  to  any  port  or  place  in  the  United 
States  or  the  navigable  waters  of  the  United  States,  to,  and  (B) 
detain  at  the  port  or  place  in  the  United  States  from  which  it  is 
about  to  depart  for  any  other  port  or  place  in  the  United  States, 
any  vessel  subject  to  this  subsection,  which  upon  request,  does  not 
produce  evidence  furnished  by  the  President  that  the  financial  re- 
sponsibility provisions  of  paragraph  (1)  of  this  subsection  have  been 
complied  with.] 

******* 

(s)  The  Marine  Oil  Pollution  Compensation  Fund  shall  be  avail- 
able to  carry  out  subsections  (c),  (d),  (i),  and  (1)  as  those  subsections 
relate  to  discharges  of  oil.  Any  amounts  received  by  the  United 
States  under  this  section  with  respect  to  claims  arising  on  or  after 
the  effective  date  of  this  subsection  shall  be  deposited  in  the  Marine 
Oil  Pollution  Compensation  Fund. 


Deepwater  Port  Act  of  1974 


LICENSE  FOR  THE  OWNERSHIP,  CONSTRUCTION,  AND  OPERATION  OF  A 

DEEPWATER  PORT 

Sec.  4.  (a)  *  *  * 

******* 

(c)  The  Secretary  may  issue  a  license  in  accordance  with  the  pro- 
visions of  this  Act  if — 

(1)  he  determines  that  the  applicant  is  financially  responsi- 
ble and  will  meet  the  requirements  of  section  [18(1)  of  this 
Act;]  405  of  the  Comprehensive  Oil  Pollution  Liability  and 
Compensation  Act; 
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LIABILITY 


Sec.  18.  (a)(1)  The  discharge  of  oil  into  the  marine  environment 
from  a  vessel  within  any  safety  zone,  from  a  vessel  which  has  re- 
ceived oil  from  another  vessel  at  a  deepwater  port,  or  from  a  deep- 
water  port  is  prohibited. 

(2)  The  owner  or  operator  of  a  vessel  or  the  license  of  a  deepwa- 
ter port  from  which  oil  is  discharged  in  violation  of  this  subsection 
shall  be  assessed  a  civil  penalty  of  not  more  than  $10,000  for  each 
violation.  No  penalty  shall  be  assessed  unless  the  owner  or  opera- 
tor or  the  licensee  has  been  given  notice  and  opportunity  for  a 
hearing  on  such  charge.  Each  violation  is  a  separate  offense.  The 
Secretary  of  the  Treasury  shall  withhold,  at  the  request  of  the  Sec- 
retary, the  clearance  required  by  section  4197  of  the  Revised  Stat- 
utes of  the  United  States,  as  amended  (46  U.S.C.  91),  of  any  vessel 
the  owner  or  operator  of  which  is  subject  to  the  foregoing  penalty. 
Clearance  may  be  granted  in  such  cases  upon  the  filing  of  a  bond 
or  other  surety  satisfactory  to  the  Secretary. 

[(b)  Any  individual  in  charge  of  a  vessel  or  a  deepwater  port 
shall  notify  the  Secretary  as  soon  as  he  has  knowledge  of  a  dis- 
charge of  oil.  Any  such  individual  who  fails  to  notify  the  Secretary 
immediately  of  such  discharge  shall,  upon  conviction,  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  1  year,  or  both. 
Notification  received  pursuant  to  this  subsection,  or  information 
obtained  by  the  use  of  such  notification,  shall  not  be  used  against 
any  such  individual  in  any  criminal  case,  except  a  prosection  for 
prejury  or  for  giving  a  false  statement] 

[(c)](6)(l)  Whenever  any  oil  is  discharged  from  a  vessel  within 
any  safety  zone,  from  a  vessel  which  has  received  oil  from  another 
vessel  at  a  deepwater  port,  or  from  a  deepwater  port,  the  Secretary 
shall  remove  or  arrange  for  the  removal  of  such  oil  as  soon  as  pos- 
sible, unless  he  determines  such  removal  will  be  done  properly  and 
expeditiously  by  the  licensee  of  the  deepwater  port  or  the  owner  or 
operator  of  the  vessel  from  which  the  discharge  occurs. 

(2)  Removal  of  oil  and  actions  to  minimize  damage  from  oil  dis- 
charges shall,  to  the  greatest  extent  possible,  be  in  accordance  with 
the  National  Contingency  Plan  for  removal  of  oil  and  hazardous 
substances  established  pursuant  to  section  311(c)(2)  of  the  Federal 
Water  Pollutant  Control  Act,  as  amended. 

(3)  Whenever  the  Secretary  acts  to  remove  a  discharge  of  oil  pur- 
suant to  this  subsection,  he  is  authorized  to  draw  upon  money 
available  in  the  [Deepwater  Port  Liability  Fund  established  pursu- 
ant to  subsection  (f)  of  this  section.]  Marine  Oil  Pollution  Compen- 
sation Fund.  Such  money  shall  be  used  to  pay  promptly  for  all 
cleanup  costs  incurred  by  the  Secretary  in  removing  or  in  minimiz- 
ing damage  caused  by  such  oil  discharge. 

[(d)  Notwithstanding  any  other  provision  of  law,  except  as  pro- 
vided in  subsection  (g)  of  this  section,  the  owner  and  operator  of  a 
vessel  shall  be  jointly  and  severally  liable,  without  regard  to  fault, 
for  cleanup  costs  and  for  damages  that  result  from  a  discharge  of 
oil  from  such  vessel  within  any  safety  zone,  or  from  a  vessel  which 
has  received  oil  from  another  vessel  at  a  deepwater  port  while  lo- 
cated safety  zone,  except  when  such  vessel  is  moored  at  a  deepwa- 
ter port.   Such  liability  shall  not  exceed  $150  per,  gross  ton  or 
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$20,000,000,  whichever  is  lesser,  except  that  if  it  can  be  shown  that 
such  discharge  was  the  result  of  gross  negligence  or  willful  miscon- 
duct within  the  privity  and  knowledge  of  the  owner  or  operator, 
such  owner  and  operator  shall  be  jointly  and  severally  liable  for 
the  full  amount  of  all  cleanup  costs  and  damages. 

[(e)  Notwithstanding  any  other  provision  of  law,  except  as  pro- 
vided in  subsection  (g)  of  this  section,  the  licensee  of  a  deepwater 
port  shall  be  liable,  without  regard  to  fault,  for  cleanup  costs  and 
damages  that  result  from  a  discharge  of  oil  from  such  deepwater 
port  or  from  a  vessel  moored  at  such  deepwater  port.  Such  liability 
shall  not  exceed  $50,000,000,  except  that  if  it  can  be  shown  that 
such  damage  was  the  result  of  gross  negligence  or  willful  miscon- 
duct within  the  privity  and  knowledge  of  the  licensee,  such  licensee 
shall  be  liable  for  the  full  amount  of  all  cleanup  costs  and  dam- 
ages. 

[(f)(1)  There  is  established  a  Deepwater  Port  Liability  Fund 
(hereinafter  referred  to  as  the  "Fund")  as  a  nonprofit  corporate 
entity  which  may  sue  or  be  sued  in  its  own  name.  The  Fund  shall 
be  administered  by  the  Secretary. 

[(2)  The  Fund  shall  be  liable,  without  regard  to  fault,  for  all 
cleanup  costs  and  all  damages  in  excess  of  those  actually  compen- 
sated pursuant  to  subsections  (d)  and  (e)  of  this  section. 

[(3)  Each  licensee  shall  collect  from  the  owner  of  any  oil  loaded 
or  unloaded  at  the  deepwater  port  operated  by  such  licensee,  at  the 
time  of  loading  or  unloading,  a  fee  of  2  cents  per  barrel,  except 
that  (A)  bunker  or  fuel  oil  for  the  use  of  any  vessel,  and  (B)  oil 
which  was  transported  through  the  trans-Alaska  pipeline,  shall  not 
be  subject  to  such  collection.  Such  colllections  shall  be  delivered  to 
the  Fund  at  such  times  and  in  such  manner  as  shall  be  prescribed 
by  the  Secretary.  These  collections  shall  cease  after  the  date  of  en- 
actment of  the  Deepwater  Port  Act  Amendments  of  1984,  unless 
there  are  adjudicated  claims  against  the  Fund  to  be  satisfied.  The 
Secretary  may  order  the  collection  of  the  fee  to  be  resumed  when 
the  unobligated  balance  of  the  Fund  as  reduced  by  the  unliquidat- 
ed debts  to  the  United  States  Treasury  is  less  than  $4,000,000.  Any 
collection  of  fees  ordered  by  the  Secretary  under  the  preceding  sen- 
tence shall  cease  whenever  the  unobligated  balance  of  the  Fund  as 
reduced  by  the  unliquidated  debts  to  the  United  States  Treasury 
exceeds  $4,000,000.  The  Fund  may  borrow  from  the  United  States 
Treasury  at  an  interest  rate  to  be  determined  by  the  Secretary  of 
the  Treasury  amounts  sufficient  to  maintain  the  available  balance 
in  the  Fund  at  $4,000,000,  but  only  to  such  extent  and  in  such 
amounts  as  are  provided  in  advance  in  appropriation  Acts.  Such 
amounts  shall  remain  available  until  expended.  Whenever  the 
money  in  the  Fund  is  less  than  the  amount  the  Secretary  deter- 
mines is  needed  to  draw  upon  under  subsection  (c)(3)  of  this  section 
or  the  claims  for  cleanup  costs  and  damages  for  which  it  is  liable 
under  this  section,  the  Fund  shall  borrow  the  balance  required  to 
pay  such  claims  from  the  United  States  Treasury  at  an  interest 
rate  determined  by  the  Secretary  of  the  Treasury.  Costs  of  adminis- 
tration shall  be  paid  from  the  Fund  only  after  appropriation  in  an 
appropriation  bill.  All  sums  not  needed  to  draw  upon  under  subsec- 
tion (c)(3)  of  this  section  or  for  administration  and  the  satisfaction 
of  claims  shall  be  prudently  invested  in  income-producing  securi- 
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ties  issued  by  the  United  States  and  approved  by  the  Secretary  of 
the  Treasury,  Income  from  such  securities  shall  be  applied  to  the 
principal  of  the  Fund. 

[(g)  Liability  shall  not  be  imposed  under  subsection  (d)  or  (e)  of 
this  section  if  the  owner  or  operator  of  a  vessel  or  the  licensee  can 
show  that  the  discharge  was  caused  solely  by  (1)  an  act  of  war,  or 
(2)  negligence  on  the  part  of  the  Federal  Government  in  establish- 
ing and  maintaining  aids  to  navigation.  In  addition,  liability  with 
respect  to  damages  claimed  by  a  damaged  party  shall  not  be  im- 
posed under  subsection  (d),  (e),  or  (f)  of  this  section  if  the  owner  or 
operator  of  a  vessel,  the  licensee,  or  the  Fund  can  show  that  such 
damage  was  caused  solely  by  the  negligence  of  such  party. 

[(h)(1)  In  any  case  where  liability  is  imposed  pursuant  to  subsec- 
tion (d)  of  this  section,  if  the  discharge  was  the  result  of  the  negli- 
gence of  the  licensee,  the  owner  or  operator  of  a  vessel  held  liable 
shall  be  subrogated  to  the  rights  of  any  person  entitled  to  recovery 
against  such  licensee. 

[(2)  In  any  case  where  liability  is  imposed  pursuant  to  subsec- 
tion (e)  of  this  section,  if  the  discharge  was  the  result  of  the  un- 
seaworthiness of  a  vessel  or  the  negligence  of  the  owner  or  opera- 
tor of  such  vessel,  the  licensee  shall  be  subrogated  to  the  rights  of 
any  person  entitled  to  recovery  against  such  owner  or  operator.  In 
that  event,  the  owner  and  operator  of  the  vessel  are  jointly  and 
severally  liable  for  cleanup  costs  and  damages  resulting  from  that 
discharge  in  the  same  manner  and  to  the  same  extent  as  under 
subsection  (d)  of  this  section. 

[(3)  Payment  of  compensation  for  any  damages  pursuant  to  sub- 
section (f)(2)  of  this  section  shall  be  subject  to  the  Fund  acquiring 
by  subrogation  all  rights  of  the  claimant  to  recover  for  such  dam- 
ages from  any  other  person.  When  the  Fund  under  this  subsection 
is  subrogated  to  the  right  of  any  person  entitled  to  recovery  against 
the  owner  or  operator  of  a  vessel,  that  owner  and  operator  are 
jointly  and  severally  liable  for  cleanup  costs  and  damages  resulting 
from  that  discharge  in  the  same  manner  and  to  the  same  extent  as 
under  subsection  (d)  of  this  section. 

[(4)  The  liabilities  established  in  this  section  shall  in  no  way 
affect  or  limit  any  rights  which  the  licensee,  the  owner,  or  operator 
of  a  vessel,  or  the  Fund  may  have  against  any  third  party  whose 
act  may  in  any  way  have  caused  or  contributed  to  a  discharge  of 
oil. 

[(5)  In  any  case  where  the  owner  or  operator  of  a  vessel  or  the 
licensee  of  a  deepwater  port  from  which  oil  is  discharged  acts  to 
remove  such  oil  in  accordance  with  subsection  (c)(1)  of  this  section, 
such  owner  or  operator  or  such  licensee  shall  be  entitled  to  recover 
from  the  Fund  the  reasonable  cleanup  cost  incurred  in  such  remov- 
al if  he  can  show  that  such  discharge  was  caused  solely  by  (A)  an 
act  of  war  or  (B)  negligence  on  the  part  of  the  Federal  Government 
in  establishing  and  maintaining  aids  to  navigation. 

[(i)(l)  The  Attorney  General  may  act  on  behalf  of  any  group  of 
damaged  citizens  he  determines  would  be  more  adequately  repre- 
sented as  a  class  in  recovery  of  claims  under  this  section.  Sums  re- 
covered shall  be  distributed  to  the  members  of  such  group.  If, 
within  90  days  after  a  discharge  of  oil  in  violation  of  this  section 
has  occurred,  the  Attorney  General  fails  to  act  in  accordance  with 
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this  paragraph,  to  sue  on  behalf  of  a  group  of  persons  who  may  be 
entitled  to  compensation  pursuant  to  this  section  for  damages 
caused  by  such  discharge,  any  member  of  such  group  may  maintain 
a  class  action  to  recover  such  damages  on  behalf  of  such  group. 
Failure  of  the  Attorney  General  to  act  in  accordance  with  this  sub- 
section shall  have  no  bearing  on  any  class  action  maintained  in  ac- 
cordance with  this  paragraph. 

[(2)  In  any  case  where  the  number  of  members  in  the  class  ex- 
ceeds 1,000,  publishing  notice  of  the  action  in  the  Federal  Register 
and  in  local  newspapers  serving  the  areas  in  which  the  damaged 
parties  reside  shall  be  deemed  to  fulfill  the  requirement  for  public 
notice  established  by  rule  23(c)(2)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 

[(3)  The  Secretary  may  act  on  behalf  of  the  public  as  trustee  of 
the  natural  resources  of  the  marine  environment  to  recover  for 
damages  to  such  resources  in  accordance  with  this  section.  Sums 
recovered  shall  be  applied  to  the  restoration  and  rehabilitation  of 
such  natural  resources  by  the  appropriate  agencies  of  Federal  or 
State  government. 

E(j)(l)  The  Secretary  shall  establish  by  regulation  procedures  for 
the  filing  and  payment  of  claims  for  cleanup  costs  and  damages 
pursuant  to  this  Act. 

[(2)  No  claims  for  payment  of  cleanup  costs  or  damages  which 
are  filed  with  the  Secretary  more  than  3  years  after  the  date  of 
this  discharge  giving  rise  to  such  claims  shall  be  considered. 

[(3)  Appeals  from  any  final  determination  of  the  Secretary  pur- 
suant to  this  section  shall  be  filed  not  later  than  30  days  after  such 
determination  in  the  United  States  Court  of  Appeals  of  the  circuit 
within  which  the  nearest  adjacent  coastal  State  is  located.] 

[(k)(l)  This  section  shall  not  be  interpreted  to  preempt  the  field 
of  liability  or  to  preclude  any  State  from  imposing  additional  re- 
quirements or  liability  for  any  discharge  of  oil  from  a  deepwater 
port  or  a  vessel  within  any  safety  zone. 

[(2)  Any  person  who  receives  compensation  for  damages  pursu- 
ant to  this  section  shall  be  precluded  from  recovering  compensation 
for  the  same  damages  pursuant  to  any  other  State  or  Federal  law. 
Any  person  who  receives  compensation  for  damages  pursuant  to 
any  other  Federal  or  State  law  shall  be  precluded  form  receiving 
compensation  for  the  same  damages  as  provided  in  this  section.] 

(c)  This  section  shall  not  be  interpreted  to  preclude  any  State  from 
imposing  additional  requirements,  not  inconsistent  with  the  provi- 
sions of  the  Comprehensive  Oil  Pollution  Liability  and  Compensa- 
tion Act,  for  any  discharge  of  oil  from  a  deepwater  port  or  a  vessel 
within  any  safety  zone. 

[(1)  the  Secretary  shall  require  that  any  owner  or  operator  of  a 
vessel  using  any  deepwater  port,  or  any  licensee  of  a  deepwater 
port,  shall  carry  insurance  or  give  evidence  of  other  financial  re- 
sponsibility in  an  amount  sufficient  to  meet  the  liabilities  imposed 
by  this  section.] 

[(m)]  (d)  As  used  in  this  section  the  term — 

(1)  '  'cleanup  costs"  means  all  actual  costs,  including  but  not 
limited  to  costs  of  the  Federal  Government,  of  any  State  or 
local  government,  of  other  nations  or  of  their  contractors  of 
subcontractors  incurred  in  the  (A)  removing  or  attempting  to 
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remove,  or  (B)  taking  other  measues  to  reduce  or  mitigate  dam- 
ages from,  any  oil  discharged  into  the  marine  environment  in 
violation  of  subsection  (a)(1)  of  this  section; 

(2)  "damages"  means  all  damages  (except  cleanup  costs)  suf- 
fered by  any  person,  or  involving  real  or  personal  property,  the 
natural  resources  of  the  marine  environment,  or  the  coastal 
environment  of  any  nation,  including  damages  claimed  without 
regard  to  ownership  of  any  affected  lands,  structures,  fish, 
wildlife,  or  biotic  or  natural  resources; 

(3)  "discharge"  includes,  but  is  not  limited  to,  any  spilling, 
leaking,  pumping,  pouring,  emitting,  emptying,  or  dumping 
into  the  marine  environment  of  quantities  of  oil  determined  to 
be  harmful  pursuant  to  regulations  issued  by  the  Administra- 
tor of  the  Environmental  Protection  Agency;  and 

(4)  "owner  or  operator"  means  any  person  owning,  operating 
or  chartering  by  demise,  a  vessel. 

[(n)(l)  The  Attorney  General,  in  cooperation  with  the  Secretary, 
the  Secretary  of  State,  the  Secretary  of  the  Interior,  the  Adminis- 
trator of  the  Environmental  Protection  Agency,  the  Council  on  En- 
vironmental Quality,  and  the  Administrative  Conference  of  the 
United  States,  is  authorized  and  directed  to  study  methods  and  pro- 
cedures for  implementing  a  uniform  law  providing  liability  for 
cleanup  costs  and  damages  from  oil  spills  from  Outer  Continental 
Shelf  operations,  deepwater  ports,  vessels,  and  other  ocean-related 
sources.  The  study  shall  give  particular  attention  to  methods  of  ad- 
judicating and  settling  claims  as  rapidly,  economically,  and  equita- 
bly as  possible. 

[(2)  The  Attorney  General  shall  report  the  results  of  his  study 
together  with  any  legislative  recommendations  to  the  Congress 
within  6  months  after  the  date  of  enactment  of  this  Act.] 


Outer  Continental  Shelf  Lands  Act  Amendments  of  1978 


[TITLE  III— OFFSHORE  OIL  SPILL  POLLUTION  FUND 

DEFINITIONS 

[Sec.  301.  For  the  purposes  of  this  title,  the  term — 

[(1)  "Secretary"  means  the  Secretary  of  Transportation; 

[(2)  "Fund"  means  the  Offshore  Oil  Pollution  Compensation 
Fund  established  under  section  302  of  this  title; 

[(3)  "person"  means  an  individual,  firm,  corporation,  asso- 
ciation, partnership,  consortium,  joint  venture,  or  governmen- 
tal entity; 

[(4)  "incident"  means  any  occurrence  or  series  of  related  oc- 
curences, involving  one  or  more  offshore  facilities  or  vessels,  or 
any  combination  thereof,  which  causes  or  poses  an  imminent 
threat  of  oil  pollution; 

[(5)  "vessel"  means  every  description  of  watercraft  or  other 
contrivance,  whether  or  not  self-propelled,  which  is  operating 
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in  the  waters  above  the  Outer  Continental  Shelf  (as  the  term 
"outer  Continental  Shelf  is  defined  in  section  2(a)  of  the 
Outer  Continental  Shelf  Lands  Act  (43  U.S.C.  1331(a))),  or 
which  is  operating  in  the  waters  above  submerged  lands  sea- 
ward from  the  coastline  of  a  State  (as  the  term  "submerged 
lands"  is  described  in  section  2(a)  of  the  Submerged  Lands  Act 
(43  U.S.C.  1301  (a)(2))),  and  which  is  transporting  oil  directly 
from  an  offshore  facility; 

[(6)  "public  vessel"  means  a  vessel  which — 

[(A)  is  owned  or  chartered  by  demise,  and  operated  by 
(i)  the  United  States,  (ii)  a  State  or  political  subdivision 
thereof,  or  (iii)  a  foreign  government;  and 
[(B)  is  not  engaged  in  commerical  service; 
[(7)   "facility"   means  a  structure,  or  group  of  structures 
(other  than  a  vessel  or  vessels),  used  for  the  purpose  of  trans- 
porting, drilling  for,  producing,  processing,  storing,  transfer- 
ring, or  otherwise  handling  oil; 

[(8)  "offshore  facility"  includes  any  oil  refinery,  drilling 
structure,  oil  storage  or  transfer  terminal,  or  pipeline,  or  any 
appurtenance  related  to  any  of  the  foregoing,  which  is  used  to 
drill  for,  produce,  store,  handle,  transfer,  process,  or  transport 
oil  produced  from  the  Outer  Continental  Shelf  (as  the  term 
"outer  Continental  Shelf '  is  defined  in  section  2(a)  of  the 
Outer  Continental  Shelf  Lands  Act  (43  U.S.C.  1331(a))),  and  is 
located  on  the  Outer  Continental  Shelf,  except  that  such  term 
does  not  include  (A)  a  vessel,  or  (B)  a  deepwater  port  (as  the 
term  "deepwater  port"  is  defined  in  section  3(10)  of  the  Deep- 
water  Port  Act  of  1974  (33  U.S.C.  1502)); 
[(9)  "oil  pollution"  means — 

[(A)  the  presence  of  oil  either  in  an  unlawful  quantity 
or  which  has  been  discharged  at  an  unlawful  rate  (i)  in  or 
on  the  waters  above  submerged  lands  seaward  from  the 
coastline  of  a  State  (as  the  term  "submerged  lands"  is  de- 
scribed in  section  2(aX2)  of  the  Submerged  Lands  Act  (43 
U.S.C.  1301(a)(2))),  or  on  the  adjacent  shoreline  of  such  a 
State,  or  (ii)  on  the  waters  of  the  contiguous  zone  estab- 
lished by  the  United  States  under  Article  24  of  the  Con- 
vention on  the  Territorial  Sea  and  the  Contiguous  Zone  (15 
UST  1606);  or 

[(B)  the  presence  of  oil  in  or  on  the  waters  of  the  high 
seas  outside  the  territorial  limits  of  the  United  States — 

[(i)  when  discharged  in  connection  with  activities 
conducted  under  the  Outer  Continental  Shelf  Lands 
Act  (43  U.S.C.  1331  et  seq.);  or 

[(ii)  causing  injury  to  or  loss  of  natural  resources 
belonging  to,  appertaining  to,  or  under  the  exclusive 
management  authority  of,  the  United  States;  or 
[(C)  the  presence  of  oil  in  or  on  the  territorial  sea,  navi- 
gaable  or  internal  waters,  or  adjacent  shoreline  of  a  for- 
eign country,  in  a  case  where  damages  are  recoverable  by 
a  foreign  claimant  under  this  title; 
[(10)  "United  States  claimant"  means  any  person  residing  in 
the  United  States,  the  Government  of  the  United  States  or  an 
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agency  thereof,  or  the  government  of  a  State  or  a  political  sub- 
division thereof,  who  asserts  a  claim  under  this  title; 

[(11)  "foreign  claimant"  means  any  person  residing  in  a  for- 
eign country,  the  government  of  a  foreign  country,  or  any 
agency  or  political  subdivision  thereof,  who  asserts  a  claim 
under  this  title; 

[(12)  "United  States"  includes  and  "State"  means  the  sever- 
al States  of  the  United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Canal  Zone,  Guam,  Ameri- 
can Samoa,  the  United  States  Virgin  Islands,  the  Common- 
wealth of  the  Northern  Mariana  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  any  other  territory  or  possession  over 
which  the  United  States  has  jurisdiction; 

[(13)  "Oil"  means  petroleum,  including  crude  oil  or  any  frac- 
tion or  residue  therefrom; 

[(14)  "cleanup  costs"  means  costs  of  reasonable  measures 
taken,  after  an  incident  has  occurred,  to  prevent,  minimize,  or 
mitigate  oil  pollution  from  such  incident; 

[(15)  "damages"  means  compensation  sought  pursuant  to 
this  title  by  any  person  suffering  any  direct  and  actual  injury 
proximately  caused  by  the  discharge  of  oil  from  an  offshore  fa- 
cility or  vessel,  except  that  such  term  does  not  include  cleanup 
costs; 

[(16)  "person  in  charge"  means  the  individual  immediately 
responsible  for  the  operation  of  a  vessel  or  offshore  facility; 

[(17)  "claim"  means  a  demand  in  writing  for  a  sum  certain; 

[(18)  "discharge"  means  any  emission,  intentional  or  unin- 
tentional, and  includes  spilling,  leaking,  pumping,  pouring, 
emptying,  or  dumping; 

[(19)  "owner"  means  any  person  holding  title  to,  or  in  the 
absence  of  title,  any  other  indicia  of  ownership  of,  a  vessel  or 
offshore  facility,  whether  by  lease,  permit,  contract,  license,  or 
other  form  of  agreement,  or  with  respect  to  any  offshore  facili- 
ty abandoned  without  prior  approval  of  the  Secretary  of  the  In- 
terior, the  person  who  owned  such  offshore  facility  immediate- 
ly prior  to  such  abandonment,  except  that  such  term  does  not 
include  a  person  who,  without  participating  in  the  manage- 
ment of  operation  of  a  vessel  or  offshore  facility,  holds  indicia 
of  ownership  primarily  to  protect  his  security  interest  in  the 
vessel  or  offshore  facility; 

[(20)  "operator"  means — 

[(A)  in  the  case  of  a  vessel,  a  charterer  by  demise  or 
any  other  person,  except  the  owner,  who  is  responsible  for 
the  operation,  manning,  victualing,  and  supplying  of  the 
vessel;  or 

[(B)  in  the  case  of  an  offshore  facility,  any  person, 
except  the  owner,  who  is  responsible  for  the  operation  of 
such  facility  by  agreement  with  the  owner; 

[(21)  "property'  means  littoral,  riparian,  or  marine  proper- 
ty; 

[(22)  "removal  costs"  means— 

[(A)  costs  incurred  under  subsection  (c),  (d),  or  (1)  of  sec- 
tion 311  of  the  Federal  Water  Pollution  Control  Act,  and 
section  5  of  the  Intervention  on  the  High  Seas  Act;  and 
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[(B)  cleanup  costs,  other  than  the  costs  described  in  sub- 
paragraph (A); 
[(23)  "guarantor"  means  the  person,  other  than  the  owner 
or  operator,  who  provides  evidence  of  financial  responsibility 
for  an  owner  or  operator; 

[(24)  "gross  ton"  means  a  unit  of  100  cubic  feet  for  the  pur- 
pose of  measuring  the  total  unit  capacity  of  a  vessel;  and 

[(25)  "barrel"  means  42  United  States  gallons  at  60  degrees 
Fahrenheit. 

[fund  establishment,  administration,  and  financing 

[Sec.  302.  (a)  There  is  hereby  established  in  the  Treasury  of  the 
United  States  on  Offshore  Oil  Pollution  Compensation  Fund  in  an 
amount  not  to  exceed  $200,000,000  except  that  such  limitation  shall 
be  increased  to  the  extent  necessary  to  permit  any  moneys  recov- 
ered or  collected  which  are  referred  to  in  subsection  (b)(2)  of  this 
section  to  be  paid  into  the  Fund.  The  Fund  shall  be  administered 
by  the  Secretary  and  the  Secretary  of  the  Treasury  as  specified  in 
this  title.  The  Fund  may  sue  and  be  sued  in  its  own  name. 
[(b)  The  Fund  shall  be  composed  of— 

[(1)  all  fees  collected  pursuant  to  subsection  (d)  of  this  sec- 
tion; and 

[(2)  all  other  moneys  recovered  or  collected  on  behalf  of  the 
Fund  under  section  308  or  any  other  provision  of  this  title. 
[(c)  The  Fund  shall  be  immediately  available  for — 
[(1)  removal  cost  described  in  section  301(22); 
[(2)  the  processing  and  settlement  of  claims  under  section 
307  of  this  title  (including  the  costs  of  assessing  injury  to,  or 
destruction  of  natural  resources);  and 

[(3)  subject  to  such  amounts  as  are  provided  in  appropria- 
tion Acts,  all  administrative  and  personnel  costs  of  the  Federal 
Government  incident  to  the  administration  of  this  title,  includ- 
ing, but  not  limited  to,  the  claims  settlement  activities  and  ad- 
judicatory and  judicial  proceedings,  whether  or  not  such  costs 
are  recoverable  under  section  308  of  this  title. 
The  Secretary  is  authorized  to  promulgate  regulations  designating 
the  person  or  persons  who  may  obligate  available  money  in  the 
Fund  for  such  purposes. 

[(d)(1)  The  Secretary  shall  levy  and  the  Secretary  of  the  Treas- 
ury shall  collect  a  fee  of  not  to  exceed  3  cents  per  barrel  on  oil  ob- 
tained from  the  Outer  Continental  Shelf,  which  shall  be  imposed 
on  the  owner  of  the  oil  when  such  oil  is  produced. 

[(2)  The  Secretary  of  the  Treasury,  after  consulting  with  the 
Secretary,  may  promulgate  reasonable  regulations  relating  to  the 
collection  of  the  fees  authorized  by  paragraph  (1)  of  this  subsection 
and,  from  time  to  time,  the  modification  thereof.  Any  modification 
shall  become  effective  on  the  date  specified  in  the  regulation  making 
such  modification,  but  no  earlier  than  the  ninetieth  day  following 
the  date  such  regulation  is  published  in  the  Federal  Register.  Any 
modification  of  the  fee  shall  be  designed  to  insure  that  the  Fund  is 
maintained  at  a  level  of  not  less  than  $100,000,000  and  not  more  than 
$200,000,000.  No  regulation  that  sets  or  modifies  fees,  whether  or  not 
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in  effect,  may  be  stayed  by  any  court  pending  completion  of  judicial 
review  of  such  regulation. 

[(3)(A)  Any  person  who  fails  to  collect  or  pay  any  fee  as  required 
by  any  regulation  promulgated  under  paragraph  (2)  of  this  subsec- 
tion shall  be  liable  for  a  civil  penalty  not  to  exceed  $10,000,  to  be 
assessed  by  the  Secretary  of  the  Treasury,  in  addition  to  the  fee  re- 
quired to  be  collected  or  paid  and  the  interest  on  such  fee  at  the 
rate  such  fee  would  have  earned  if  collected  or  paid  when  due  and 
invested  in  special  obligations  of  the  United  States  in  accordance 
with  subsection  (e)(2)  of  this  section.  Upon  the  failure  of  any  person 
so  liable  to  pay  any  penalty,  fee,  or  interest  upon  demand,  the  At- 
torney General  may,  at  the  request  of  the  Secretary  of  the  Treas- 
ury, bring  an  action  in  the  name  of  the  Fund  against  that  person 
for  such  amount. 

[(B)  Any  person  who  falsifies  records  or  documents  required  to 
be  maintained  under  any  regulation  promulgated  under  this  sub- 
section shall  be  subject  to  prosecution  for  a  violation  of  section 
1001  of  title  18,  United  States  Code. 

[(4)  The  Secretary  of  the  Treasury  may,  by  regulation,  designate 
the  reasonably  necessary  records  and  documents  to  be  kept  by  per- 
sons from  whom  fees  are  to  be  collected  pursuant  to  paragraph  (1) 
of  this  subsection,  and  the  Secretary  of  the  Treasury  and  the 
Comptroller  General  of  the  United  States  shall  have  access  to  such 
records  and  documents  for  the  purpose  of  audit  and  examination. 

[(e)(1)  The  Secretary  shall  determine  the  level  of  funding  re- 
quired for  immediate  access  in  order  to  meet  potential  obligations 
of  the  Fund. 

[(2)  The  Secretary  of  the  Treasury  may  invest  any  excess  in  the 
Fund,  above  the  level  determined  under  paragraph  (1)  of  this  sub- 
section, in  interest-bearing  special  obligations  of  the  United  States. 
Such  special  obligations  may  be  redeemed  at  any  time  in  accord- 
ance with  the  terms  of  the  special  issue  and  pursuant  to  regula- 
tions promulgated  by  the  Secretary  of  the  Treasury.  The  interest 
on,  and  the  proceeds  from  the  sale  of,  any  obligations  held  in  the 
Fund  shall  be  deposited  in  and  credited  to  the  Fund. 

[(f)  If  at  any  time  the  moneys  available  in  the  Fund  are  insuffi- 
cient to  meet  the  obligations  of  the  Fund,  the  Secretary  shall  issue 
to  the  Secretary  of  the  Treasury  notes  or  other  obligations  in  the 
forms  and  denominations,  bearing  the  interest  rates  and  maturi- 
ties, and  subject  to  such  terms  and  conditions  as  may  be  prescribed 
by  the  Secretary  of  the  Treasury.  Redemption  of  such  notes  or 
other  obligations  shall  be  made  by  the  Secretary  from  moneys  in 
the  Fund.  Such  notes  or  other  obligations  shall  bear  interest  at  a 
rate  determined  by  the  Secretary  of  the  Treasury,  taking  into  con- 
sideration the  average  market  yield  on  outstanding  marketable  ob- 
ligations of  comparable  maturity.  The  Secretary  of  the  Treasury 
shall  purchase  any  notes  or  other  obligations  issued  under  this  sub- 
section and,  for  that  purpose,  he  is  authorized  to  use  as  a  public 
debt  transaction  the  proceeds  from  the  sale  of  any  securities  issued 
under  the  Second  Liberty  Bond  Act.  The  purpose  for  which  securi- 
ties may  be  issued  under  that  Act  are  extended  to  include  any  pur- 
chase of  such  notes  or  other  obligations.  The  Secretary  of  the 
Treasury  may  at  any  time  sell  any  of  the  notes  or  other  obligations 
acquired  by  him  under  this  subsection.  All  redemptions,  purchases, 
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and  sales  by  the  Secretary  of  the  Treasury  of  such  notes  or  other 
obligations  shall  be  treated  as  public  debt  transactions  of  the 
United  States. 

[damages  and  claimants 

[Sec.  303.  (a)  Claims  for  economic  loss,  arising  out  of  or  directly 
resulting  from  oil  pollution,  may  be  asserted  for — 
[(1)  removal  costs;  and 
[(2)  damages,  including — 

[(A)  injury  to  or  destruction  of,  real  or  personal  proper- 
ty; 

[(B)  loss  of  use  of  real  or  personal  property; 
[(C)  injury  to,  or  destruction  of,  natural  resources; 
[(D)  loss  of  use  of  natural  resources; 
[(E)  loss  of  profits  or  impairment  of  earning  capacity 
due  to  injury  to,  or  destruction  of,  real  or  personal  proper- 
ty or  natural  resources;  and 

[(F)  loss  of  tax  revenue  for  a  period  of  one  year  due  to 
injury  to  real  or  personal  property. 
[(b)  A  claim  authorized  by  subsection  (a)  of  this  section  may  be 
asserted — 

[(1)  under  paragraph  (1),  by  any  claimant,  except  that  the 
owner  or  operator  of  a  vessel  or  offshore  facility  involved  in  an 
incident  may  assert  such  a  claim  only  if  he  can  show — 

[(A)  that  he  is  entitled  to  a  defense  to  liability  under 
section  304(c)  (1)  or  304(c)  (2)  of  this  title;  or 

[(B)  if  not  entitled  to  such  a  defense  to  liability,  that  he 
is  entitled  to  a  limitation  of  liability  under  section  304(b), 
except  that  if  he  is  not  entitled  to  such  a  defense  to  liabil- 
ity but  is  entitled  to  such  a  limitiation  of  liability,  such 
claim  may  be  asserted  only  as  to  the  removal  costs  in- 
curred in  excess  of  that  limitation; 
[(2)  under  paragraphs  (2)  (A),  (B),  and  (D),  and  any  United 
States  claimant  if  the  property  involved  is  owned  or  leased,  or 
the  natural  resource  involved  is  utilized,  by  the  claimant; 

[(3)  under  paragraph  (2)  (C),  by  the  President,  as  trustees  for 
natural  resources  over  which  the  Federal  Government  has  sov- 
ereign rights  of  exercises  exclusive  management  authority,  or 
by  any  State  for  natural  resources  within  the  boundary  of  the 
State  belonging  to,  managed  by,  controlled  by,  or  appertaining 
to  the  State,  and  sums  recovered  under  paragraph  (2)  (C)  shall 
be  available  for  use  to  restore,  rehabilitate,  or  acquire  the 
equivalent  of  such  natural  resources  by  the  appropriate  agen- 
cies of  the  Federal  Government  or  the  State,  but  the  measure 
of  such  damages  shall  not  be  limited  by  the  sums  which  can  be 
used  to  restore  or  replace  such  resources; 

[(4)  under  paragraph  (2)  (E),  by  any  United  States  claimant 

if  the  claimant  derives  at  least  25  per  centum  of  his  earnings 

from  activities  which  utilize  the  property  or  natural  resource; 

[(5)  under  paragraph  (2)  (F),  by  the  Federal  Government  and 

any  State  or  political  sudivision  thereof; 
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[(6)  under  paragraphs  (2)  (A)  through  (E),  by  a  foreign  claim- 
ant to  the  same  extent  that  a  United  States  claimant  may 
assert  a  claim  if— 

[(A)  the  oil  pollution  occurred  in  or  on  the  territorial 
sea,  navigable  waters  or  internal  waters,  or  adjacent  shore- 
line of  a  foreign  country  of  which  the  claimant  is  a  resi- 
dent; 

[(B)  the  claimant  is  not  otherwise  compensated  for  his 
loss; 

[(C)  the  oil  was  discharged  from  an  offshore  facility  or 
from  a  vessel  in  connection  with  activities  conducted 
under  the  Outer  Continental  Shelf  Lands  Act  (43  U.S.C 
1331  et  seq.);  and 

[(D)  recovery  is  authorized  by  a  treaty  or  an  executive 
agrement  between  the  United  States  and  the  foreign  coun- 
try involved,  or  the  Secretary  of  State,  in  consultation 
with  the  Attorney  General  and  other  appropriate  officials, 
certifies  that  such  country  provides  a  comparable  remedy 
for  United  States  claimants: 
[(7)  under  paragraph  (1)  or  (2),  by  the  Attorney  General,  on 
his  own  motion  or  at  the  request  of  the  Secretary,  on  behalf  of 
any  group  of  United  States  claimants  who  may  assert  a  claim 
under  this  subsection,  when  he  determines  that  the  claimants 
would  be  more  adequately  represented  as  a  class  in  asserting 
their  claims. 
[(c)  If  the  Attorney  General  fails  to  take  action  under  paragraph 
(7)  of  subsection  (b)  within  sixty  days  of  the  date  on  which  the  Sec- 
retary designates  a  source  under  section  306  of  this  title,  any 
member  of  a  group  described  in  such  paragraph  may  maintain  a 
class  action  to  recover  damages  on  behalf  of  that  group.  Failure  of 
the  Attorney  General  to  take  action  shall  have  no  bearing  on  any 
class  action  maintained  by  any  claimant  for  damages  authorized  by 
this  section. 

[liability 

[Sec.  304.  (a)  Subject  to  the  provisions  of  subsections  (b)  and  (c) 
of  this  section,  the  owner  and  operator  of  a  vessel  other  than  a 
public  vessel,  or  of  an  offshore  facility,  which  is  the  source  of  oil 
pollution,  or  poses  a  threat  of  oil  pollution  in  circumstances  which 
justify  the  incurrence  of  the  type  of  costs  described  in  section 
301(22)  of  this  title,  shall  be  jointly,  severally,  and  strictly  liable  for 
all  loss  for  which  a  claim  may  be  asserted  under  section  303  of  this 
title. 

[(b)  Except  when  the  incident  is  caused  primarily  by  willful  mis- 
conduct or  gross  negligence,  within  the  privity  or  knowledge  of  the 
owner  or  operator,  or  is  caused  primarily  by  a  violation,  within  the 
privity  or  knowledge  of  the  owner  or  operator,  of  applicable  safety, 
construction,  or  operating  standards  or  regulations  of  the  Federal 
Government,  the  total  of  the  liability  under  subsection  (a)  of  this 
section  incurred  by,  or  on  behalf  of,  the  owner  or  operator  shall 
be — 

[(1)  in  the  case  of  a  vessel,  limited  to  $250,000  or  $300  per 
gross  ton,  whichever  is  greater,  except  when  the  owner  or  oper- 
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ator  of  a  vessel  fails  or  refuses  to  provide  all  reasonable  coop- 
eration and  assistance  requested  by  the  responsible  Federal  of- 
ficial in  furtherance  of  cleanup  activities;  or 

[(2)  in  the  case  of  an  offshore  facility,  the  total  of  removal 
and  cleanup  costs,  and  an  amount  limited  to  $35,000,000  for  all 
damages. 
[(c)  There  shall  be  no  liability  under  subsection  (a)  of  this  sec- 
tion— 

[(1)  if  the  incident  is  caused  solely  by  any  act  of  war,  hostil- 
ities, civil  war,  or  insurrection,  or  by  an  unanticipated  grave 
natural  disaster  or  other  natural  phenomenon  of  an  exception- 
al, inevitable,  and  irresistable  character,  the  effect  of  which 
could  not  have  been  prevented  or  avoided  by  the  exercise  of 
due  care  or  foresight;  or 

[(2)  if  the  incident  is  caused  solely  by  the  negligent  or  inten- 
tional act  of  the  damaged  party  or  any  third  party  (including 
any  government  entity). 
[(d)  Notwithstanding  the  limitations,  exceptions,  or  defenses  of 
subsection  (b)  or  (c)  of  this  section,  all  costs  of  removal  incurred  by 
the  Federal  Government  or  any  State  or  local  official  or  agency  in 
connection  with  a  discharge  of  oil  from  any  offshore  facility  or 
vessel  shall  be  borne  by  the  owner  and  operator  of  the  offshore  fa- 
cility or  vessel  from  which  the  discharge  occured. 

[(e)  The  Secretary  shall,  from  time  to  time,  report  to  Congress 
on  the  desirability  of  adjusting  the  monetary  limitation  of  liability 
specified  in  subsection  (b)  of  this  section. 

[(f)(1)  Subject  to  the  provisions  of  paragraph  (2)  of  this  subsec- 
tion, the  Fund  shall  be  liable,  without  any  limitation,  for  all  losses 
for  which  a  claim  may  be  asserted  under  section  303  of  this  title,  to 
the  extent  that  such  losses  are  not  otherwise  compensated. 

[(2)  Except  for  the  removal  costs  specified  in  section  301(22), 
there  shall  be  no  liability  under  paragraph  (1)  of  this  subsection — 
[(A)  as  to  a  particular  claimant,  where  the  incident  or  eco- 
nomic loss  is  caused,  in  whole  or  in  part,  by  the  gross  negli- 
gence or  willful  misconduct  of  that  claimant;  or 

[(B)  as  to  a  particular  claimant,  to  the  extent  that  the  inci- 
dent or  economic  loss  is  caused  by  the  negligence  of  that  claim- 
ant. 
[(g)(1)  In  addition  to  the  losses  for  which  claims  may  be  asserted 
under  section  303  of  this  title,  and  without  regard  to  the  limitation 
of  liability  provided  in  subsection  (b)  of  this  section,  the  owner,  op- 
erator, or  guarantor  of  an  offshore  facility  or  vessel  shall  be  liable 
to  the  claimant  for  interest  on  the  amount  paid  in  satisfaction  of 
the  claim  for  the  period  from  the  date  upon  which  the  claim  is  pre- 
sented to  such  person  to  the  date  upon  which  the  claimant  is  paid, 
inclusive,  less  the  period,  if  any,  from  the  date  upon  which  such 
owner,  operator,  or  guarantor  offers  the  claimant  an  amount  equal 
to  or  greater  than  the  amount  finally  paid  in  satisfaction  of  the 
claim  to  the  date  upon  which  the  claimant  accept  such  amount,  in- 
clusive. However,  if  such  owner,  operator,  or  guarantor  offers  the 
claimant,  within  sixty  days  of  the  date  upon  which  the  claim  is 
presented,  or  of  the  date  upon  which  advertising  is  commenced 
pursuant  to  section  306  of  this  title,  whichever  is  later,  an  amount 
equal  to  or  greater  than  the  amount  finally  paid  in  satisfaction  of 
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the  claim,  the  owner,  operator,  or  guarantor  shall  be  liable  for  the 
interest  provided  in  this  paragraph  only  from  the  date  the  offer  is 
accepted  by  the  claimant  to  the  date  which  payment  is  made  to  the 
claimant,  inclusive. 

[(2)  The  interest  provided  in  paragraph  (1)  of  this  subsection 
shall  be  calculated  at  the  average  of  the  highest  rate  for  commer- 
cial and  finance  company  paper  of  maturities  of  one  hundred  and 
eighty  days  or  less  obtaining  on  each  of  the  days  included  within 
the  period  for  which  interest  must  be  paid  to  the  claimant,  as  pub- 
lished in  the  Federal  Reserve  Bulletin. 

[(h)  Nothing  in  this  title  shall  bar  a  cause  of  action  that  an 
owner  or  operator,  subject  to  liability  under  subsection  (a)  of  this 
section,  or  a  guarantor,  has  or  would  have,  by  reason  of  subroga- 
tion or  otherwise,  against  any  person. 

[(i)  To  the  extent  that  they  are  in  conflict  or  otherwise  inconsist- 
ent with  any  other  provision  of  law  relating  to  liability  or  the  limi- 
tation thereof,  the  provisions  of  this  section  shall  supersede  such 
other  provision  of  law,  including  section  4283(a)  of  the  Revised  Stat- 
utes (46  U.S.C.  183(a)). 

[financial  responsibility 

[Sec.  305.  (a)(1)  The  owner  or  operator  of  any  vessel  (except  a 
non-self-propelled  barge  that  does  not  carry  oil  as  fuel  or  cargo) 
which  uses  an  offshore  facility  shall  establish  and  maintain,  in  ac- 
cordance with  regulations  promulgated  by  the  President,  evidence 
of  financial  responsibility  sufficient  to  satisfy  the  maximum 
amount  of  liability  to  which  the  owner  or  operator  of  such  vessel 
would  be  exposed  in  a  case  where  he  would  be  entitled  to  limit  his 
liability  in  accordance  with  the  provisions  of  section  304(b)  of  this 
title.  Financial  responsibility  may  be  established  by  any  one,  or 
any  combination,  of  the  following  methods,  acceptable  to  the  Presi- 
dent: evidence  of  insurance,  guarantee,  surety  bond,  or  qualifica- 
tion as  a  self-insurer.  Any  bond  filed  shall  be  issued  by  a  bonding 
company  authorized  to  do  business  in  the  United  States.  In  any 
case  where  an  owner  or  operator  owns,  operates,  or  charters  more 
than  one  vessel  subject  to  this  subsection,  evidence  of  financial  re- 
sponsibility need  be  established  only  to  meet  the  maximum  liabil- 
ity applicable  to  the  largest  of  such  vessels. 

[(2)  The  Secretary,  in  accordance  with  regulations  promulgated 
by  him,  shall — 

[(A)  deny  entry  to  any  port  or  place  in  the  United  States  or 

to  the  navigable  waters  to;  and 

[(B)  detain  at  the  port  or  place  in  the  United  States  from 

which  it  is  about  to  depart  for  any  other  port  or  place  in  the 

United  States, 
any  vessel  subject  to  this  subsection  which,  upon  request,  does  not 
produce  certification  furnished  by  the  President  that  such  vessel  is 
in  compliance  with  the  financial  responsibility  provisions  of  para- 
graph (1)  of  this  subsection. 

[(3)  The  Secretary,  in  accordance  with  regulations  promulgated 
by  him,  shall  have  access  to  all  offshore  facilities  and  vessels  con- 
ducting activities  under  the  Outer  Continental  Shelf  Lands  Act, 
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and  such  facilities  and  vessels  shall,  upon  request,  show  certifica- 
tion of  financial  responsibility. 

[(b)  The  owner  or  operator  of  an  offshore  facility  which  (1)  is 
used  for  drilling  for,  producing,  or  processing  oil,  or  (2)  has  the  ca- 
pacity to  transport,  store,  transfer,  or  otherwise  handle  more  than 
one  thousand  barrels  of  oil  at  any  one  time,  shall  establish  and 
maintain,  in  accordance  with  regulations  promulgated  by  the  Presi- 
dent, evidence  of  financial  responsibility  sufficient  to  satisfy  the 
maximum  amount  of  liability  to  which  the  owner  or  operator  of 
such  facility  would  be  exposed  in  a  case  where  he  would  be  entitled 
to  limit  his  liability  in  accordance  with  the  provisions  of  section 
304(b)  of  this  title,  or  $35,000,000,  whichever  is  less. 

[(c)  Any  claim  authorized  by  section  303(a)  may  be  asserted  di- 
rectly against  any  guarantor  providing  evidence  of  financial  re- 
sponsibility for  any  owner  or  operastor  of  an  offshore  facility  or 
vessel  as  required  under  this  section.  In  defending  such  claim,  the 
guarantor  shall  be  entitled  to  invoke  all  rights  and  defenses  which 
would  be  available  to  such  owner  or  operator  under  this  title.  Such 
guarantor  shall  also  be  entitled  to  invoke  the  defense  that  the  inci- 
dent was  caused  by  the  willful  misconduct  of  such  owner  or  opera- 
tor, but  shall  not  be  entitled  to  invoke  any  other  defense  which 
such  guarantor  might  be  entitled  to  invoke  in  proceedings  brought 
by  such  owner  or  operator  against  such  guarantor. 

[(d)  The  President  shall  conduct  a  study  to  determine — 

[(1)  whether  adequate  private  oil  pollution  insurance  protec- 
tion is  available  on  reasonable  terms  and  conditions  to  the 
owners  and  operators  of  vessels,  onshore  facilities,  and  offshore 
facilities;  and 

[(2)  whether  the  market  for  such  insurance  is  sufficiently 
competitive  to  assure  purchasers  of  features  such  as  a  reasona- 
ble range  of  deductibles,  coinsurance  provisions,  and  exclu- 
sions. 
The  President  shall  submit  the  results  of  his  study,  together  with 
his  recommendation,  within  one  year  after  the  date  of  enactment 
of  this  title,  and  shall  submit  an  interim  report  on  his  study  within 
three  months  after  such  data  of  enactment. 

[notification,  designation,  and  advertisement 

[Sec.  306.  (a)  The  person  in  charge  of  a  vessel  or  offshore  facility 
which  is  involved  in  an  incident  shall  immediately  notify  the  Secre- 
tary of  the  incident  as  soon  as  he  has  knowledge  thereof.  Notifica- 
tion received  pursuant  to  this  subsection  or  information  obtained 
by  the  exploitation  of  such  notification  shall  not  be  used  against 
such  person  or  his  employer  in  any  criminal  case,  other  than  a  case 
involving  prosecution  for  prejury  or  for  giving  a  false  statement. 

[(b)(1)  When  the  Secretary  receives  information  pursuant  to  sub- 
section (a)  of  this  section  or  otherwise  of  an  incident  which  involves 
oil  pollution,  the  Secretary  shall,  where  possible,  designate  the 
source  or  sources  of  the  oil  pollution  and  shall  immediately  notify 
the  owner  and  operator  of  such  source  and  the  guarantor  of  such 
designation. 

[(2)  When  a  source  designated  under  paragraph  (1)  of  this  sub- 
section is  a  vessel  or  offshore  facility  and  the  owner,  operator,  or 
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guarantor  fails  to  inform  the  Secretary,  within  five  days  after  re- 
ceiving notification  of  the  designation,  of  his  denial  of  such  desig- 
nation, such  owner,  operator,  or  guarantor,  as  required  by  regula- 
tions promulgated  by  the  Secretary,  shall  advertise  the  designation 
and  the  procedures  by  which  claims  may  be  presented  to  him.  If 
advertisement  is  not  made  in  accordance  with  this  paragraph,  the 
Secretary  shall,  as  he  finds  necessary,  and  at  the  expense  of  the 
owner,  operator,  or  guarantor  involved,  advertise  the  designation 
and  the  procedures  by  which  claims  may  be  presented  to  such 
owner,  operator,  or  guarantor. 
[(c)  In  a  case  where — 

[(1)  the  owner,  operator,  and  guarantor  all  deny  a  designa- 
tion in  accordance  with  paragraph  (2)  of  subsection  (b)  of  this 
section; 

[(2)  the  source  of  the  discharge  was  a  public  vessel;  or 
[(3)   the   Secretary   is   unable   to   designate   the   source   or 
sources  of  the  discharge  under  paragraph  (1)  of  such  subsection 
(b), 
the  Secretary  shall  advertise  or  otherwise  notify  potential  claim- 
ants of  the  procedures  by  which  claims  may  be  presented  to  the 
Fund. 

[(d)  Advertisement  under  subsection  (b)  of  this  section  shall  com- 
mence no  later  than  fifteen  days  after  the  date  of  the  designation 
made  under  such  subsection  and  shall  continue  for  a  period  of  no 
less  than  thirty  days. 

[claims  settlement 

[Sec.  307.  (a)  Except  as  provided  in  subsection  (b)  of  this  section, 
all  claims  shall  be  presented  to  the  owner,  operator,  or  guarantor. 
[(b)  All  claims  shall  be  presented  to  the  Fund — 

[(1)  where  the  Secretary  has  advertised  or  otherwise  notified 
claimants  in  accordance  with  section  306(c)  of  this  title;  or 

[(2)  where  the  owner  or  operator  may  recover  under  the 
provisions  of  section  303(b)(1)  of  this  title. 
[(c)  In  the  case  of  a  claim  presented  in  accordance  with  subsec- 
tion (a)  of  this  section,  and  in  which — 

[(1)  the  person  to  whom  the  claim  is  presented  denies  all 
liability  for  the  claim,  for  any  reason;  or 

[(2)  the  claim  is  not  settled  by  any  person  by  payment  to  the 

claimant  within  sixty  days  from  the  date  upon  which  (A)  the 

claim  is  presented,  or  (B)  advertising  is  commenced  pursuant 

to  section  306(b)(2),  whichever  is  later, 

the  claimant  may  elect  to  commence  an  action  in  court  against  the 

owner,  operator,  or  guarantor,  or  to  present  the  claim  to  the  Fund, 

that  election  to  be  irrevocable  and  exclusive. 

[(d)  In  the  case  of  a  claim  presented  in  accordance  with  subsec- 
tion (a)  of  this  section,  where  full  and  adequate  compensation  is  un- 
available, either  because  the  claim  exceeds  a  limit  of  liability  in- 
voked under  section  304(b)  of  this  title  or  because  the  owner,  opera- 
tor, and  guarantor  to  whom  the  claim  is  presented  are  financially 
incapable  of  meeting  their  obligations  in  full,  a  claim  for  uncom- 
pensated damages  may  be  presented  to  the  Fund. 
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[(e)  In  the  case  of  a  claim  which  is  presented  to  any  person,  pur- 
suant to  subsection  (a)  of  this  section,  and  which  is  being  presented 
to  the  Fund,  pursuant  to  subsection  (c)  or  (d)  of  this  section,  such 
person,  at  the  request  of  the  claimant,  shall  transmit  the  claim  and 
supporting  documents  to  the  Fund.  The  Secretary  may,  by  regula- 
tion, prescribe  the  documents  to  be  transmitted  and  the  terms 
under  which  they  are  to  be  transmitted. 

[(f)  In  the  case  of  a  claim  presented  to  the  Fund,  pursuant  to 
subsection  (b),  (c),  or  (d)  of  this  section,  and  in  which  the  Fund — 
[(1)  denies  all  liablity  for  the  claim,  for  any  reason;  or 
[(2)  does  not  settle  the  claim  by  payment  to  the  claimant 
within  sixty  days  after  the  date  upon  which  (A)  the  claim  is 
presented  to  the  Fund,  or  (B)  advertising  is  commenced  pursu- 
ant to  section  306(c)  of  this  title,  whichever  is  later, 
the  claimant  may  submit  the  dispute  to  the  Secretary  for  decision 
in  accordance  with  section  554  of  title  5,  United  States  Code.  How- 
ever, a  claimant  who  has  presented  a  claim  to  the  Fund  pursuant 
to  such  subsection  (b)  may  elect  to  commence  an  action  in  court 
against  the  Fund  in  lieu  of  submission  of  the  dispute  to  the  Secre- 
tary for  decision,  that  election  to  be  irrevocable  and  exclusive. 

[(g)(1)  The  Secretary  shall  promulgate  regulations  which  estab- 
lish uniform  procedures  and  standards  for  the  appraisal  and  settle- 
ment of  claims  against  the  Fund. 

[(2)  Except  as  provided  in  paragraph  (3)  of  this  subsection,  the 
Secretary  shall  use  the  facilities  and  services  of  private  insurance 
and  claims  adjusting  organizations  or  State  agencies  in  processing 
claims  against  the  Fund  and  may  contract  to  pay  compensation  for 
those  facilities  and  services.  Any  contract  made  under  the  provi- 
sions of  this  paragraph  may  be  made  without  regard  to  the  provi- 
sions of  section  3709  of  the  Revised  Statutes  (41  U.S.C.  5)  upon  a 
showing  by  the  Secretary  that  advertising  is  not  reasonably  practi- 
cable. The  Secretary  may  make  advance  payments  to  a  contractor 
for  service  and  facilities,  and  the  Secretary  may  advance  to  the 
contractor  funds  to  be  used  for  the  payment  of  claims.  The  Secre- 
tary may  review  and  audit  claim  payments  made  pursuant  to  this 
subsection.  A  payment  to  a  claimant  for  a  single  claim  in  excess  of 
$100,000,  or  two  or  more  claims  aggregating  in  excess  of  $200,000, 
shall  be  first  approved  be  the  Secretary.  When  the  services  of  a 
State  agency  are  used  in  processing  and  settling  claims,  no  pay- 
ment may  be  made  on  a  claim  asserted  by  or  on  behalf  of  such 
State  or  any  of  its  agencies  or  subdivisions  unless  the  payment  has 
been  approved  by  the  Secretary. 

[(3)  To  the  extent  necessitated  by  extraordinary  circumstances, 
where  the  services  of  such  private  organizations  or  State  agencies 
are  inadequate,  the  Secretary  may  use  Federal  personnel  to  process 
claims  against  the  Fund. 

[(h)  Notwithstanding  subsection  (b)  of  section  556  of  title  5, 
United  States  Code,  the  Secretary  is  authorized  to  appoint  from 
time  to  time  for  a  period  of  not  to  exceed  one  hundred  and  eighty 
days,  one  or  more  panels,  each  comprised  of  three  individuals,  to 
hear  and  decide  disputes  submitted  to  the  Secretary  pursuant  to 
subsection  (f)  of  this  section.  At  least  one  member  of  each  panel 
shall  be  qualified  to  conduct  adjudicatory  proceedings  and  shall 
preside  over  the  activities  of  the  panel.  Each  member  of  a  panel 


2813 
305 


shall  possess  competence  in  the  evaluation  and  assessment  of  prop- 
erty damage  and  the  economic  losses  resulting  therefrom.  Panel 
members  may  be  appointed  from  private  life  or  from  any  Federal 
agency  except  the  staff  administering  the  Fund.  Each  panel 
member  appointed  from  private  life  shall  receive  a  per  diem  com- 
pensation, and  each  panel  member  shall  receive  necessary  travel- 
ing and  other  expenses  while  engaged  in  the  work  of  a  panel.  The 
provisions  of  chapter  11  of  title  18,  United  States  Code,  and  of  Ex- 
ecutive Order  11222,  as  amended,  regarding  special  Government 
employees,  shall  apply  to  panel  members  appointed  from  private 
life. 

[(i)(l)  Upon  receipt  of  a  request  for  a  decision  from  a  claimant, 
properly  made,  the  Secretary  shall  refer  the  dispute  to  (A)  an  ad- 
ministrative law  judge  appointed  under  section  3105  of  title  5, 
United  States  Code,  or  (B)  a  panel  appointed  under  subsection  (h) 
of  this  section. 

[(2)  The  administrative  law  judge  and  each  member  of  a  panel 
to  which  a  dispute  is  referred  for  decision  shall  be  a  resident  of  the 
United  States  judicial  circuit  within  which  the  damage  complained 
of  occurred,  or,  if  the  damage  complained  of  occurred  within  two  or 
more  circuits,  of  any  of  the  affected  circuits,  or  if  the  damage  oc- 
curred outside  any  circuit,  of  the  nearest  circuit. 

[(3)  Upon  receipt  of  a  dispute,  the  administrative  law  judge  or 
panel  shall  adjudicate  the  case  and  render  a  decision  in  accordance 
with  section  554  of  title  5,  United  States  Code.  In  any  proceeding 
subject  to  this  subsection,  the  presiding  officer  may  require  by  sub- 
pena  any  person  to  appear  and  testify  or  to  appear  and  produce 
books,  papers,  documents,  or  tangible  things  at  a  hearing  or  deposi- 
tion at  any  designated  place.  Subpenas  shall  be  issued  and  enforced 
in  accordance  with  procedures  in  subsection  (d)  of  section  555  of 
title  5,  United  States  Code,  and  rules  promulgated  by  the  Secre- 
tary. If  a  person  fails  or  refuses  to  obey  a  subpena,  the  Secretary 
may  invoke  the  aid  of  the  district  court  of  the  United  States  where 
the  person  is  found,  resides,  or  transacts  business  in  requiring  the 
attendance  and  testimony  of  the  person  and  the  production  by  him 
of  books,  papers,  documents,  or  any  tangible  things. 

[(4)  A  hearing  conducted  under  this  subsection  shall  be  conduct- 
ed within  the  United  States  judicial  district  within  which,  or  near- 
est to  which  the  damage  complained  of  occurred,  or,  if  the  damage 
complained  of  occurred  within  two  or  more  districts,  in  any  of  the 
affected  districts,  or  if  the  damage  occurred  outside  any  district,  in 
the  nearest  district. 

[(5)  The  decision  of  the  administrative  law  judge  or  panel  under 
this  subsection  shall  be  the  final  order  of  the  Secretary,  except  that 
the  Secretary,  in  his  discretion  and  in  accordance  with  regulations 
which  he  may  promulgate,  may  review  the  decision  upon  his  own 
initiative  or  upon  exception  of  the  claimant  or  the  Fund. 

[(6)  Final  orders  of  the  Secretary  made  under  this  subsection 
shall  be  reviewable  pursuant  to  section  702  of  title  5,  United  States 
Code,  in  the  district  courts  of  the  United  States. 

E(jXD  ^n  anY  action  brought  pursuant  to  this  title  against  an 
owner,  operator,  or  guarantor,  both  the  plaintiff  and  defendant 
shall  serve  a  copy  of  the  complaint  and  all  subsequent  pleadings 
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therein  upon  the  Fund  at  the  same  time  such  pleadings  are  served 
upon  the  opposing  parties. 

[(2)  The  Fund  may  intervene  in  any  action  described  in  para- 
graph (1)  of  this  subsection  as  a  matter  of  right. 

[(3)  In  any  action  described  in  paragraph  (1)  of  this  subsection  to 
which  the  Fund  is  a  party,  if  the  owner,  operator,  or  guarantor 
admits  liability  under  this  title,  the  Fund  upon  its  motion  shall  be 
dismissed  therefrom  to  the  extent  of  the  admitted  liability. 

[(4)  If  the  Fund  receives  from  either  the  plaintiff  or  the  defend- 
ant notice  of  an  action  described  in  paragraph  (1)  of  this  subsec- 
tion, the  Fund  shall  be  bound  by  any  judgment  entered  therein, 
whether  or  not  the  Fund  was  a  party  to  the  action. 

[(5)  If  neither  the  plaintiff  nor  the  defendant  gives  notice  of  an 
action  described  in  paragraph  (1)  of  this  subsection  to  the  Fund,  the 
limitation  of  liability  otherwise  permitted  by  section  304(b)  of  this 
title  shall  not  be  available  to. the  defendant,  and  the  plaintiff  shall 
not  recover  from  the  Fund  any  sums  not  paid  by  the  defendant. 

[(k)  In  any  action  brought  againt  the  Fund  under  this  title,  the 
plaintiff  may  join  any  owner,  operator,  or  guarantor,  and  the  Fund 
may  join  any  person  who  is  or  may  be  liable  to  the  Fund  under  any 
provision  of  this  title. 

[(1)  No  claim  may  be  presented,  nor  may  an  action  be  com- 
menced for  economic  losses  recoverable  under  this  title,  unless 
such  claim  is  presented  to,  or  such  action  is  commenced  against, 
the  owner,  operator,  or  guarantor,  or  the  Fund,  as  to  their  respec- 
tive liabilities,  within  three  years  after  the  date  of  discovery  of  the 
economic  loss  for  which  a  claim  may  be  asserted  under  section 
303(a)  of  this  title,  or  within  six  years  of  the  date  of  the  incident 
which  resulted  in  such  loss,  whichever  is  earlier. 

[subrogation 

[Sec.  308.  (a)  Any  person  or  governmental  entity,  including  the 
Fund,  who  pays  compensation  to  any  claimant  for  an  economic 
loss,  compensable  under  section  303  of  this  title,  shall  be  subrogat- 
ed to  all  rights,  claims,  and  causes  of  action  which  such  claimant 
has  under  this  title. 

[(b)  Upon  request  of  the  Secretary,  the  Attorney  General  may 
commence  an  action,  on  behalf  of  the  Fund,  for  the  compensation 
paid  by  the  Fund  to  any  claimant  pursuant  to  this  title.  Such  an 
action  may  be  commenced  against  any  owner,  operator*  or  guaran- 
tor, or  against  any  other  person  or  governmental  entity,  who  is 
liable,  pursuant  to  any  law,  to  the  compensated  claimant  or  to  the 
Fund,  for  economic  losses  for  which  the  compensation  was  paid. 

[(c)  In  any  claim  or  action  by  the  Fund  against  any  owner,  oper- 
ator, or  guarantor,  pursuant  to  the  provisions  of  subsection  (a)  or 
(b),  the  Fund  shall  recover — 

[(1)  for  a  claim  presented  to  the  Fund  (where  there  has  been 
a  denial  of  source  designation)  pursuant  to  section  307(b)(1)  of 
this  title,  or  (where  there  has  been  a  denial  of  liability)  pursu- 
ant to  section  307(c)(1)  of  this  title — 

[(A)  subject  only  to  the  limitation  of  liability  to  which 
the  defendant  is  entitled  under  section  304(b)  of  this  title. 


2815 
307 


the  amount  the  Fund  has  paid  to  the  claimant,  without  re- 
duction; 

[(B)  interest  on  such  amount,  at  the  rate  calculated  in 
accordance  with  section  304(g)(2)  of  this  title,  from  the  date 
upon  which  the  claim  is  presented  by  the  claimant  to  the 
defendant  to  the  date  upon  which  the  Fund  is  paid  by  the 
defendant,  inclusive,  less  the  period,  if  any,  from  the  date 
upon  which  the  Fund  offers  to  the  claimant  the  amount  fi- 
nally paid  by  the  Fund  to  the  claimant  in  satisfaction  of 
the  claim  against  the  Fund  to  the  date  upon  which  the 
claimant  accepts  that  offer,  inclusive;  and 

[(C)  all  cost  incurred  by  the  Fund  by  reason  of  the 
claim,  both  of  the  claimant  against  the  Fund  and  the  Fund 
against  the  defendant,  including,  but  not  limited  to,  proc- 
essing costs,  investigation  costs,  court  costs,  and  attorneys' 
fees;  and 
[(2)  for  a  claim  presented  to  the  Fund  pursuant  to  section 
307  (c)(2)  of  this  title— 

[(A)  in  which  the  amount  the  Fund  has  paid  to  the 
claimant  exceeds  the  largest  amount,  if  any,  the  defendant 
offered  to  the  claimant  in  satisfaction  of  the  claim  of  the 
claimant  against  the  defendant — 

[(i)  subject  to  dispute  by  the  defendant  as  to  any 
excess  over  the  amount  offered  to  the  claimant  by  the 
defendant,  the  amount  the  Fund  has  paid  to  the  claim- 
ant; 

[(ii)  interest,  at  the  rate  calculated  in  accordance 
with  section  304(g)(2)  of  this  title,  for  the  period  speci- 
fied in  paragraph  (1)(B)  of  this  subsection;  and 

[(iii)  all  costs  incurred  by  the  Fund  by  reason  of  the 

claim  of  the  Fund  against  the  defendant,  including, 

but  not  limited  to,  processing  costs,  investigating  costs, 

court  costs,  and  attorneys'  fees;  or 

[(B)  in  which  the  amount  the  Fund  has  paid  to  the 

claimant  is  less  than  or  equal  to  the  largest  amount  the 

defendant  offered  to  the  claimant  in  satisfaction  of  the 

claim  of  the  claimant  against  the  defendant — 

[(i)  the  amount  which  the  Fund  has  paid  to  the 
claimant,  without  reduction; 

[(ii)  interest,  at  the  rate  calculated  in  accordance 
with  section  304(g)(2)  of  this  title,  from  the  date  upon 
which  the  claim  is  presented  by  the  claimant  to  the 
defendant  to  the  date  upon  which  the  defendant  of- 
fered to  the  claimant  the  largest  amount  referred  to  in 
this  subparagraph,  except  that  if  the  defendant 
tenders  the  offer  of  the  largest  amount  referred  to  in 
this  subparagraph  within  sixty  days  after  the  date 
upon  which  the  claim  of  the  claimant  is  either  pre- 
sented to  the  defendant  or  advertising  is  commenced 
pursuant  to  section  306  of  this  title,  the  defendant 
shall  not  be  liable  for  interest  for  that  period;  and 

[(iii)  interest  from  the  date  upon  which  the  claim  of 
the  Fund  against  the  defendant  is  presented  to  the  de- 
fendant to  the  date  upon  which  the  Fund  is  paid,  in- 
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elusive,  less  the  period,  if  any,  from  the  date  upon 
which  the  defendant  offers  to  the  Fund  the  amount  fi- 
nally paid  to  the  Fund  in  satisfaction  of  the  claim  of 
the  Fund  to  the  date  upon  which  the  Fund  accepts 
that  offer,  inclusive. 
[(d)  The  Fund  shall  pay  over  to  the  claimant  that  portion  of  any 
interest  the  Fund  recovers,  pursuant  to  subsection  (c)(1)  and  (2)(A), 
for  the  period  from  the  date  upon  which  the  claim  of  the  claimant 
is  presented  to  the  defendant  to  the  date  upon  which  the  claimant 
is  paid  by  the  Fund,  inclusive,  less  the  period  from  the  date  upon 
which  the  Fund  offers  to  the  claimant  the  amount  finally  paid  to 
the  claimant  in  satisfaction  of  the  claim  to  the  date  upon  which  the 
claimant  accepts  such  offer,  inclusive. 

[(e)  The  Fund  is  entitled  to  recover  for  all  interest  and  costs 
specified  in  subsection  (c)  of  this  section  without  regard  to  any  limi- 
tation of  liability  to  which  the  defendant  may  otherwise  be  entitled 
under  this  title. 

[jurisdiction  and  venue 

[Sec.  309.  (a)  The  United  States  district  courts  shall  have  origi- 
nal and  exclusive  jurisdiction  of  all  controversies  arising  under  this 
title,  without  regard  to  the  citizenship  of  the  parties  or  the  amount 
in  controversy. 

[(b)  Venue  shall  lie  in  any  district  wherein  the  injury  com- 
plained of  ocurred,  or  wherein  the  defendant  resides,  may  be  found, 
or  has  his  principal  office.  For  the  purpose  of  this  section,  the  Fund 
shall  reside  in  the  District  of  Columbia 

[relationship  to  other  law 

[Sec.  310.  (a)  Any  person  who  receives  compensation  for  dam- 
ages or  removal  costs  pursuant  to  this  title  shall  be  precluded  from 
recovering  compensation  for  the  same  damages  or  removal  costs 
pursuant  to  any  other  State  or  Federal  law.  Any  person  who  re- 
ceives compensation  for  damages  or  removal  costs  pursuant  to  any 
other  State  or  Federal  law  shall  be  precluded  from  receiving  com- 
pensation for  the  same  damages  or  removal  costs  under  this  title. 

[(b)  No  owner  or  operator  of  an  offshore  facility  or  vessel  who 
establishes  and  maintains  evidence  of  financial  responsibility  in  ac- 
cordance with  this  section  shall  be  required  under  any  State  law, 
rule,  or  regulation  to  establish  any  other  evidence  of  financial  re- 
sponsibility in  connection  with  liability  for  the  discharge  of  oil 
from  such  offshore  facility  or  vessel.  Evidence  of  compliance  with 
the  financial  responsibility  requirement  of  this  section  shall  be  ac- 
cepted by  a  State  in  lieu  of  any  other  requirement  of  financial  re- 
sponsibility imposed  by  such  State  in  connection  with  liability  for 
the  discharge  of  oil  from  such  offshore  facility  or  vessel. 

[(c)  Except  as  otherwise  provided  in  this  title,  this  title  shall  not 
be  interpreted  to  preempt  the  field  of  liability  or  to  preclude  any 
State  from  imposing  additional  requirements  or  liability  for  any 
discharge  of  oil  resulting  in  damages  or  removal  costs  within  the 
jurisdiction  of  such  State. 
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[prohibition 

[Sec.  311.  The  discharge  of  oil  from  any  offshore  facility  or 
vessel,  in  quantities  which  the  President  under  section  311(b)  of  the 
Federal  Water  Pollution  Control  Act  (33  U.S.C.  1312(b))  determines 
to  be  harmful,  is  prohibited. 

[penalties 

[Sec.  312.  (a)(1)  Any  person  who  fails  to  comply  with  the  require- 
ments of  section  305  of  this  title,  the  regulations  promulgated 
thereunder,  or  any  denial  or  detention  order,  shall  be  subject  to  a 
civil  penalty  of  not  to  exceed  $10,000. 

[(2)  The  civil  penalty  described  in  paragraph  (1)  of  this  subsec- 
tion may  be  assessed  and  compromised  by  the  President  or  his  des- 
ignee, in  connection  with  section  305(a)(1)  of  this  title,  and  by  the 
Secretary,  in  connection  with  section  305(a)(3)  and  section  305(b)  of 
this  title.  No  penalty  shall  be  assessed  until  notice  and  an  opportu- 
nity for  hearing  on  the  alleged  violation  have  been  given.  In  deter- 
mining the  amount  of  the  penalty  or  the  amount  agreed  upon  in 
compromise,  the  demonstrated  good  faith  of  the  party  shall  be 
taken  into  consideration. 

[(3)  At  the  request  of  the  official  assessing  a  penalty  under  this 
subsection,  the  Attorney  General  may  bring  an  action  in  the  name 
of  the  Fund  to  collect  the  penalty  assessed. 

[(b)  Any  person  in  charge  who  is  subject  to  the  jurisdiction  of 
the  United  States  and  who  fails  to  give  the  notification  required  by 
section  306(a)  of  this  title  shall,  upon  conviction,  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

authorization  of  appropriations 

[Sec.  313.  (a)  There  is  authorized  to  be  appropriated  for  the  ad- 
ministration of  this  title,  $10,000,000  for  the  fiscal  year  ending  Sep- 
tember 30,  1979,  $5,000,000  for  the  fiscal  year  ending  September  30, 
1980,  and  $5,000,000  for  the  fiscal  year  ending  September  30,  1981. 

[(b)  There  are  also  authorized  to  be  appropriated  to  the  Fund, 
from  time  to  time,  such  amounts  as  may  be  necessary  to  carry  out 
the  purposes  of  the  applicable  provisions  of  this  title,  including  the 
entering  into  contracts,  any  disbursements  of  funds,  and  the  issu- 
ance of  notes  or  other  obligations  pursuant  to  section  302(f)  of  this 
title. 

[(c)  Notwithstanding  any  other  provision  of  this  title,  the  au- 
thority to  make  contracts,  to  make  disbursements,  to  issue  notes  or 
other  obligations  pursuant  to  section  302(f)  of  this  title,  to  charge 
and  collect  fees  pursuant  to  section  302(d)  of  this  title,  or  to  exer- 
cise any  other  spending  authority  shall  be  effective  only  to  the 
extent  provided,  without  fiscal  year  limitation,  in  appropriation 
Acts  enacted  after  the  date  of  enactment  of  this  title. 

[annual  report 

[Sec.  314.  Within  six  months  after  the  end  of  each  fiscal  year, 
the  Secretary  shall  submit  to  the  Congress  (Da  report  on  the  ad- 
ministration of  the  Fund  during  such  fiscal  year,  and  (2)  his  recom- 
mendations for  such  legislative  changes  as  he  finds  necessary  or 
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appropriate  to  improve  the  management  of  the*  Fund  and  the  ad- 
ministration of  the  liability  provisions  of  this  .title. 

[effective  dates 

[Sec.  315.  (a)  This  section,  subsection  (e)  of  section  304,  subsec- 
tion (d)  of  section  305,  and  all  provisions  of  this  title  authorizing 
the  delegation  of  authority  or  the  promulgation  of  regulations  shall 
be  effective  on  the  date  of  enactment  of  this  title. 

[(b)  All  other  provisions  of  this  title,  and  rules  and  regulations 
promulgated  pursuant  to  such  provisions,  shall  be  effective  on  the 
one  hundred  and  eightieth  day  after  the  the  date  of  enactment  of 
this  title. 
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ADDITIONAL  VIEWS 

H.R.  2817,  as  reported  by  the  Committee  on  Energy  and  Com- 
merce, represents  a  carefully  crafted  initiative,  reached  through  a 
bipartisan  effort  and  reflecting  a  compromise  among  the  various 
interests  concerned  with  Superfund  reauthorization.  It  is  our  belief 
that  this  initiative  would  be  a  significant  improvement  over  cur- 
rent law. 

Likewise,  the  substitute  bill  ordered  reported  by  our  Committee 
on  Public  Works  and  Transportation  is  the  product  of  a  bipartisan 
effort.  In  fact,  the  substitute  represented  enough  of  a  compromise 
to  allow  it  to  be  reported  by  voice  vote. 

We  recognize  the  importance  of  quick  action  to  reauthorize  and 
increase  revenues  for  Superfund,  the  taxing  mechanism  for  which 
has  already  expired.  Moreover,  we  fully  appreciate  the  urgency  of 
prompt  action  to  clean  up  abandoned  and  uncontrolled  hazardous 
waste  sites  across  this  Nation  and  the  vital  role  to  be  played  by 
Superfund  resources  in  that  effort. 

Therefore,  we  did  not  oppose  the  action  taken  by  the  Committee 
on  Public  Works  and  Transportation  and  supported  reporting  the 
bill  as  the  best  approach  to  achieve  the  objective  of  Superfund  re- 
authorization. 

However,  it  is  our  view  that,  before  the  bill  goes  to  the  Floor, 
changes  are  necessary  in  the  version  reported  by  this  Committee. 
In  fact,  many  interested  parties,  including  the  Administration, 
have  requested  changes. 

It  is  our  understanding  that  the  Committee  leadership  will  now 
enter  into  meaningful  and  productive  negotiations  with  the  other 
committees  of  jurisdiction  in  order  to  make  these  necessary  adjust- 
ments and  arrive  at  a  common  vehicle  for  prompt  consideration 
and  passage  by  the  House. 

It  was  with  that  explicit  understanding  that  we  supported  the  re- 
porting of  the  Public  Works  and  Transportation  version.  We  be- 
lieve that  a  common  ground  can  be  found  and  that  a  consensus  ve- 
hicle can  be  developed  representing  the  best  provisions  and  ideas 
embodied  in  the  work  of  all  of  the  committees  with  Superfund  ju- 
risdiction. We  stress  our  firm  belief  that  achievement  of  this  goal  is 
in  the  best  interests  of  our  various  committees,  the  House  of  Repre- 
sentatives, and  all  those  desirous  of  a  strong  and  effective  national 
Superfund  Program. 

(311) 
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If,  however,  agreement  on  a  common  vehicle  cannot  be  reached, 
we  believe  that  Members  must  then  make  their  own  separate  eval- 
uations of  the  legislation,  follow  their  best  judgment,  and  vote  ac- 
cordingly. 

Gene  Snyder. 

John  B.  Breaux. 

John  Paul  Hammerschmidt. 

Robert  A.  Young. 

Bud  Shuster. 

Nick  Rahall. 

Newt  Gingrich. 

Tim  Valentine. 

Bob  McEwen. 

Michael  A.  Andrews. 

Tom  Petri. 

Jim  Chapman. 

Don  Sundquist. 

Ron  Packard. 

Tom  DeLay. 

Helen  Delich  Bentley. 

Jim  Lightfoot. 

David  S.  Monson. 

John  G.  Rowland. 


2821 


ADDITIONAL  VIEWS  ON  H.R.  2817,  SUPERFUND 
REAUTHORIZATION 

We  firmly  support  H.R.  2817,  Superfund  Reauthorization,  as  re- 
ported unanimously  by  the  Committee  on  Public  Works  and  Trans- 
portation. We  commend  the  Committee  leadership  on  this  carefully 
balanced  bill,  which  is  most  true  to  the  version  which  passed  the 
full  House  last  year  by  an  overwhelming  margin  of  322  to  33.  We 
believe  it  is  our  duty  to  bring  this  version  of  the  bill  to  the  Floor 
this  year. 

In  voting  for  the  Public  Works  version  we  recognized  that  it  rep- 
resents a  hard-fought  compromise,  one  which  is  extremely  protec- 
tive of  the  environment  and  human  health,  but  which  also  deals 
fairly  with  all  sides  of  the  many  and  complex  issues  which  Super- 
fund  entails. 

Because  it  is  a  balanced  bill,  and  does  represent  all  sides  fairly, 
while  most  effectively  protecting  our  citizens  and  the  environment 
from  the  scourge  of  hazardous  wastes,  and  because  it  keeps  faith 
with  our  Colleagues  who  voted  for  a  similar  bill  by  the  House  last 
year,  we  oppose  any  changes  which  would  bring  a  less  balanced  bill 
to  the  House  Floor. 

Our  signatures  below  indicate  as  strongly  as  we  can  our  deter- 
mined support  for  the  Public  Works  Committee  version  and  those 
who  crafted  it,  and  our  opposition  to  any  weakening  changes. 

Bob  Edgar. 
James  L.  Oberstar. 
Ed  Towns. 
Norman  Y.  Mineta. 
Jim  Moody. 
Gus  Savage. 
Chester  G.  Atkins. 
Joe  Kolter. 
James  Traficant. 
Henry  J.  Nowak. 
William  O.  Lipinski. 
Peter  J.  Visclosky. 

(313) 
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ADDITIONAL  VIEWS 

As  the  chairman  of  the  Republican  Task  Force  on  International 
Trade,  I  am  deeply  concerned  about  our  U.S.  trade  deficit  which 
could  reach  $150  billion  this  year.  In  fact,  just  this  week  I  joined 
many  of  my  Republican  colleagues  in  introducing  legislation  that 
addresses  the  inequities  in  our  current  trade  laws.  I  am  sure  that 
most  of  us  here  today  have  either  sponsored  or  cosponsored  some 
sort  of  trade  reform  legislation.  I  have  no  doubts  that  all  of  my  col- 
leagues here  today  share  my  concern  with  the  trade  issue. 

In  this  regard,  I  realize  that  ultimately  the  members  of  the  Ways 
and  Means  Committee  will  determine  how  to  finance  the  Super- 
fund  reauthorization.  However,  I  notice  that  in  the  subcommittee's 
substitute  to  H.R.  2817,  we  have  included  the  tax  provision,  title 
III.  Accordingly,  I  believe  that  it  is  appropriate  that  this  commit- 
tee, for  the  record,  recommend  that  any  new  tax  adopted  by  the 
Ways  and  Means  Committee  to  finance  the  Superfund  be  trade 
neutral  and  should  not  undermine  the  competitiveness  of  U.S.  ex- 
ports nor  favor  imports  over  domestic  industries. 

The  trade  deficit  is  one  of  the  most  serious  issues  that  we  in  Con- 
gress now  face.  No  Superfund  tax  nor  any  other  legislation  should 
be  adopted  that  does  not  take  into  account  its  trade  implications. 

Don  Sundquist. 
(314) 
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ADDITIONAL  VIEWS  TO  SUPERFUND  LEGISLATION  OF  HON. 

E.  CLAY  SHAW,  JR. 

The  Superfund  reauthorization  legislation  reported  out  of  the 
Public  Works  and  Transportation  Committee  requires  that  a 
higher  state  cleanup  standard  will  be  complied  with  if  the  state 
pays  for  the  additional  costs.  In  Subcommittee  action,  compromise 
language  was  inserted  that  required  the  state  and  the  Environmen- 
tal Protection  Agency  to  split  the  costs  50/50. 

When  this  language  was  knocked  out  just  before  full  committee 
consideration,  I  had  hoped  to  offer  an  amendment  to  this  section 
during  markup  requiring  the  federal  govenment  to  pay  for  100%  of 
the  additional  costs^^ssociated  with  the 'higher  state  standard.  This 
was  not  possible. 

Many^states  have  special  environmental  problems  that  they  have 
recognized  through  various  environmental  regulations.  In  many  in- 
stances these  standards  are  more  stringent  than  federal  standards. 

92%  of  the  people  in  Florida,  my  home  state,  rely  upon  ground- 
water for  its  drinking  water  supplies.  Because  of  this  heavy  reli- 
ance on  a  limited  resource,  Florida  is  the  only  state  with  an  active 
sampling  program  for  major  contaminants. 

Florida  implemented  a  comprehensive  groundwater  rule  in  1983, 
placing  it  in  the  forefront  of  states'  efforts  to  protect  groundwater: 
15  other  states  have  groundwater  classifications; 
19  other  states  have  adopted  groundwater  quality  standards. 

Also,  Florida  is  one  of  the  first  states  to  initiate  a  comprehensive 
program  to  assess  its  underground  motor  fuel  tank  population. 

I  feel  quite  strongly  that,  where  a  state  has  determined  a  regula- 
tion is  necessary  to  protect  the  citizens  of  the  state,  the  federal 
government  should  follow  suit  and  pay  for  the  increased  costs.  Cer- 
tainly the  state  should  not  be  required  to  pay  for  100%  of  the  costs. 

I  hope  that  when  the  committees  with  referral  are  working  on 
the  major  differences  in  the  bill  this  issue  can  be  addressed. 

E.  Clay  Shaw,  Jr. 
(315) 
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ADDITIONAL  VIEWS  OF  HON.  JIM  CHAPMAN 

I  realize  that  timing  is  important  in  bringing  this  legislation 
before  the  Full  House  for  consideration,  and  I  do  not  want  to  pro- 
long the  debate  on  this  matter.  I  will  not  object  to  passage  to  the 
language  today,  however,  I  do  have  some  very  serious  problems 
with  some  of  the  provisions  in  this  substitute. 

I  am  gravely  concerned  about  the  future  of  Texas  and  how  the 
provisions  in  this  Superfund  program  will  effect  my  State.  Texas 
currently  pays  far  more  than  its  fair  share  of  the  Superfund  taxes. 
In  fact,  over  70%  of  the  taxes  are  paid  by  Texas  and  Louisiana. 
Now  I  don't  think  this  is  fair.  The  Southern  States  are  having  to 
dig  deep  into  their  pockets  in  order  to  clean  up  the  rest  of  the 
country.  And  now,  we  are  establishing  even  more  taxes  with  this 
bill.  I  don't  think  that  if  we  do  create  new  taxes,  the  additional 
burden  will  be  carried  equally  by  all  States.  I  think  that  should 
these  taxes  go  into  effect,  Texas  will  end  up  paying  most  of  them, 
and  I  cannot  accept  that. 

Another  problem  I  find  with  this  substitute  bill  is  that  while  it 
allows  EPA  to  limit  liability  of  the  responsible  party,  it  does  not 
determine  how  or  to  what  that  liability  would  be  limited.  The 
threat  of  perpetual  liability  is  the  very  condition  that  induces  re- 
sponsible parties  to  reject  the  notion  of  settlement  and  take  the 
chance  in  court  that  a  judicially  determined  outcome  will  provide 
them  better  treatment. 

Both  H.R.  2817  and  S.  51  contain  language  that  would  allow  the 
Administration,  under  certain  circumstances,  to  reach  a  settlement 
with  the  responsible  party  which  would  be  final  with  regard  to  the 
liability  for  the  site  in  question.  I  think  the  potential  to  obtain  such 
a  release  from  liability  is  just  the  inducement  that  will  bring  truly 
responsible  parties  to  the  bargaining  table. 

The  Citizen  Suits  provisions  in  this  substitute  bill  is  also  an  area 
in  which  I  have  problems.  The  term  '  'hazardous  waste  sites"  is 
overly  vague.  Under  the  definition  of  RCRA,  with  a  little  creative 
defining,  the  term  could  include  a  gas  station  or  even  a  farm.  Basi- 
cally, I  agree  with  the  Citizen  Suits  provision,  but  I  think  we  need 
to  tighten  up  the  definition  so  that  it  will  not  unreasonably  ex- 
panded down  the  road.  Expansion  of  the  provisions  beyond  the  pa- 
rameters in  RCRA  could  lead  to  a  total  disruption  and  dilution  of 
the  Superfund  program  as  resources  are  diverted  from  the  cleanup 
of  priority  hazardous  waste  sites. 

In  Section  121(a),  the  substitute  bill  states  that  the  ' 'Administra- 
tor shall  select  appropriate  cost-effective  remedial  actions  to  be  car- 
ried out  .  .  ."  But,  further  on,  over  on  page  116,  cost  is  not  men- 
tioned as  one  of  the  factors  that  should  be  taken  into  consideration 
in  determining  whether  or  not  a  solution  or  remedial  action  is 
practicable.  If  we  can  get  a  site  99%  cleaned  up,  and  it  satisfies 
EPA  clean  up  standards,  then  how  much  is  it  worth  to  get  the  final 
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1%?  Do  we  spend  $1  million  to  reach  a  95%  cleanup  but  then 
spend  another  $5  million  to  try  to  reach  100%?  If  we  have  reached 
a  level  where  the  site  will  cause  no  health  risks  and  it  is  95% 
cleaned  up,  do  we  stop  working  on  it  and  start  cleaning  up  another 
hazardous  waste  site,  or  do  we  instead  pump  even  more  money  into 
the  first  one  until  the  cleanup  is  100%.  I  don't  think  anybody 
knows  the  answer,  but  I  think  it  is  clearly  something  we  have  to 
consider. 

One  final  provision  that  I  have  some  problems  with  is  Section 
116,  which  establishes  The  Agency  for  Toxic  Substance  and  Disease 
Registry,  and  in  turn  gives  this  agency  the  duties  to  perform 
health  research  that  needs  to  be  carried  out.  But  this  section  con- 
tains no  oversight  of  how  much  money  should  be  spent  on  such 
studies.  If  we  aren't  careful,  we  might  lose  sight  of  the  proper  scope 
of  Superfund  which  is  to  insure  adequate  site  cleanup  and  appro- 
priate emergency  response,  and  instead  study  ourselves  into  oblivi- 
on. It's  important  that  Superfund  resources  focus  again  on  the  pri- 
ority hazardous  sites  and  the  true  emergency  needs  that  we  are 
aware  of  today.  The  funds  are  not  limitless.  We  need  to  clean  up 
the  sites  that  we  know  pose  a  substantial  threat  to  the  health  of 
our  citizens,  then  we  should  tackle  new  problems  which  could 
threaten  the  public  health.  Again,  I  fully  support  health  research.  I 
just  think  we  must  be  careful  in  allocating  the  resources  in  the  Su- 
perfund. 

Mr.  Chairman,  I  realize  that  I  am  the  newest  member  of  this 
Committee,  but  that  fact  does  not  make  me  unaware  of  the  hard 
work  and  diligent  efforts  my  Colleagues  have  put  forth  in  trying  to 
reach  an  agreement  on  the  Superfund  legislation.  I  fully  under- 
stand the  controversy  surrounding  this  bill  and  I  would  just  like  to 
finish  up  by  commending  the  members  of  this  committee  for  join- 
ing together  to  reach  a  compromise  so  that  we  can  now  forge  ahead 
to  see  that  the  Superfund  will  be  used  for  its  original  purpose  and 
that  all  existing  hazardous  waste  sites  which  endanger  the  public 
will  be  cleaned  up. 

Jim  Chapman. 
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ADDITIONAL  VIEWS  OF  HON.  MICHAEL  A.  ANDREWS 

The  more  we  discover  about  our  hazardous  waste  problems,  the 
more  complex  and  difficult  it  becomes  and  the  more  urgent  the 
need  for  a  Superfund  program  which  emphasizes  expeditious  clean- 
ups and  permanent  solutions.  H.R.  2817  as  reported  by  the  Energy 
and  Commerce  Committee  is  a  well-crafted  bipartisan  compromise 
which  strengthens  current  law  considerably  and  is  informed 
throughout  by  a  fundamental  concern  for  the  public  health  and  en- 
vironment. Moreover,  the  bill  establishes  a  clear  and  consistent 
policy  which  puts  us  on  the  road  toward  an  effective  long-term  so- 
lution to  our  hazardous  waste  problem.  As  an  early  cosponsor  of 
the  Energy  bill,  I  agree  with  its  policy  objectives. 

Amendments  to  H.R.  2817  must  be  evaluated  in  light  of  their  in- 
ternal consistency  as  well  as  their  effect  on  the  overall  policy 
which  H.R.  2817  clearly  sets  forth.  While  there  are  elements  of  the 
Public  Works  and  Transportation  Committee  substitute  which  I  do 
support,  I  am  conerned  that  some  of  its  major  provisions  adversely 
affect  the  overall  integrity  of  H.R.  2817. 

For  example,  Section  104(b)  of  the  Committee  substitute  contains 
a  provision  which  would  prevent  potentially  responsible  parties 
from  conducting  remedial  investigations  or  feasibility  studies  (RI/ 
FS).  Aside  from  the  question  of  whether  such  exclusion  is  advisa- 
ble, this  provision  is  inconsistent  with  Section  122(a)  and  122(e)(2), 
the  settlement  section,  where  the  Administrator  and  potentially  re- 
sponsible parties  are  explicitly  authorized  to  enter  into  104(b) 
agreements  for  the  conduct  of  RI/FS  where  "the  Administrator  de- 
termines that  such  action  will  be  done  properly  by  such  person." 

The  policy  direction  in  Section  122,  is  unclear.  Paragraph  4  on 
page  131  establishes  conditions  which  if  met  by  responsible  parties 
at  a  site  would  release  them  from  any  share  of  orphan  share  clean- 
up costs  as  well  as  from  future  liability  in  excess  of  the  share  set 
forth  in  the  consent  decree.  A  few  lines  later,  the  substitute  ne- 
gates this  policy  by  releasing  the  Administrator  from  any  obliga- 
tion of  carrying  it  out. 

I  believe  it  is  critical  that  EPA  have  the  discretion  and  the  tools 
it  needs  to  negotiate  effective  settlements  to  a  wide  range  of  haz- 
ardous waste  site  situations.  For  example,  current  EPA  policy 
allows  EPA  to  reward  a  responsible  party  with  a  complete  release 
from  liability  if  that  party  comes  forward  with  an  attractive  settle- 
ment offer.  1  agree  with  this  approach.  A  complete  release  from  li- 
ability represents  a  valuable  bargaining  chip  for  the  Administrator 
in  any  Superfund  settlement  negotiation.  The  Committee  substi- 
tute promises  a  "permanent  and  total"  release  from  liability  but 
does  not  deliver  it,  since  the  release  envisioned  applies  solely  to 
conditions  known  at  the  time  of  the  agreement. 

Another  area  where  the  Committee  bill  departs  from  what  I  be- 
lieve to  be  good  policy  and  good  management  practice  is  in  the  sec- 
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tion  including  schedules.  It  is  the  business  of  Congress  not  the 
courts  to  gauge  the  performance  of  EPA  in  setting  the  pace  of  the 
Superfund  program.  This  is  best  accomplished  through  strict  over- 
sight enforcing  statutory  but  nonbinding  targets  for  remedial 
action  starts,  requisite  explanations  for  unmet  targets  on  an 
annual  basis,  and  annual  reports  to  Congress  on  RI/FS  comple- 
tions. 

In  addition,  the  schedule  in  the  Committee  substitute  would  be 
wasteful  of  limited  Superfund  resources.  The  amendment  requires 
EPA  to  perform  891  more  RI/FS  than  cleanup  starts.  These  RI/FS 
have  short  shelf  lives  since  they  are  intended  to  determine  where 
the  contaminants  are  located,  which  populations  are  at  risk,  and 
what  procedures  are  required  to  clean  up  the  site.  If  the  RI/FS  is 
set  aside  for  a  period  of  years,  the  study  must  be  done  again.  RI/FS 
cost  about  $800,000  on  average.  That  means  that  $712.8  million 
could  be  wasted  over  five  years,  enough  money  to  clean  up  71  sites 
costing  $10  million  each.  Further,  if  EPA  is  not  allowed  to  contract 
with  private  parties  for  performance  of  RI/FS,  as  stated  in  Section 
104(b)  of  the  Committee  substitute,  the  agency  will  certainly  never 
be  able  to  meet  the  RI/FS  commencement  schedule,  which  at  best 
will  be  extremely  difficult  to  meet  anyway. 

Michael  A.  Andrews. 
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ADDITIONAL  VIEWS  OF  HON.  JIM  MOODY  ON  H.R.  2817 

On  October  10,  the  House  Public  Works  and  Transportation  Com- 
mittee gave  unanimous  bipartisan  approval  to  a  five-year,  $10  bil- 
lion reauthorization  of  Superfund  that  will  strengthen  and  expand 
the  Environmental  Protection  Agency's  (EPA's)  hazardous  waste 
cleanup  program.  This  bill  takes  a  significant  lead  in  effectively 
treating  our  nation's  contaminated  and  abandoned  waste  sites. 

Although  I  stongly  support  our  committee's  efforts  and  will  con- 
tinue to  do  so,  the  federal  facilities  section,  in  particular,  needs 
strengthening. 

Last  year,  the  House,  by  voice  vote,  accepted  my  federal  facilities 
amendment  to  the  1984  version  of  the  Superfund  reauthorization 
bill,  H.R.  5640.  The  goals  of  this  amendment  were  to  treat  federal 
hazardous  waste  sites  the  same  as  privately-owned  sites  and  to  es- 
tablish a  process  to  ensure  effective  compliance  by  federal  sites 
with  the  Superfund  program.  While  the  federal  facilities  section  of 
H.R.  2817  is  similar  in  approach  and  content  to  the  final  language 
in  H.R.  5640,  there  is  no  enforcement  action  available  to  the  EPA 
in  negotiating  with  violating  federal  agencies. 

Considering  the  extensive  non-compliance  of  federal  agencies  in 
the  past,  it  is  essential  that  the  EPA  have  the  necessary  enforce- 
ment authority  to  make  any  negotiated  agreements  with  agencies 
valid  and  effective.  And  while  it  is  hoped  that  a  spirit  of  full  coop- 
eration between  the  EPA  and  other  federal  agencies  will  not  re- 
quire litigation  to  bring  about  abatement  actions,  I  consider  that 
the  addition  of  strengthening  language  would  be  a  safeguard  in 
guaranteeing  the  cleanup  of  federal  hazardous  waste  sites,  and  will 
work  toward  its  inclusion  in  the  final  House  Superfund  legislation. 
Sincerely, 

Jim  Moody. 
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ADDITIONAL  VIEWS  ON  PUBLIC  WORKS  AND 
TRANSPORTATION  COMMITTEE'S  SUBSTITUTE  TO  H.R.  2817 

As  reported  by  the  Committee  on  Public  Works  and  Transporta- 
tion, H.R.  2817  contains  cleanup  scheduling  provisions  which  cause 
me  considerable  concern.  Throughout  consideration  of  the  reau- 
thorization of  Superfund,  my  goal  has  been  to  develop  an  effective, 
efficient  program  which  will  result  in  cleanups  that  protect  the 
health  and  welfare  of  our  communities.  These  cleanups  must  be  as 
permanent  and  complete  as  is  possible  with  the  technology  we  have 
available  to  us. 

Although  I  agree  that  we  should  set  targets  for  the  number  of 
cleanups  which  the  Environmental  Protection  Agency  should  begin 
in  each  year  of  the  program,  I  firmly  believe  that  these  targets 
must  be  sufficiently  flexible  to  allow  the  Agency  to  fully  under- 
stand and  carfully  address  the  unique  conditions  at  each  site.  We 
still  face  many  unknowns  in  hazardous  waste  cleanups,  and  man- 
datory schedules  that  do  not  allow  flexibility  may  defeat  the  very 
goals  we  are  trying  to  accomplish.  If  the  Agency  is  required  to 
begin  150  cleanups  each  year,  regardless  of  the  complexity  of  the 
problems  at  sites  or  the  technical  information  needed  or  the  con- 
cerns of  the  communities,  we  run  the  risk  of  incomplete  cleanups 
based  on  inadequate  data  or  with  less  public  participation  and  sup- 
port. 

No  provisions  Congress  mandates  can  or  should  take  the  place  of 
careful  oversight  by  the  Committees  of  jurisdiction  and  by  the 
Members  who  represent  districts  with  hazardous  waste  sites.  It  is 
our  responsibility  to  make  sure  that  our  communities  are  protected 
as  completely  as  possible  and  that  our  constituents  can  return  to 
their  normal  lives  as  quickly  and  with  as  little  disruption  as  possi- 
ble. I  believe  that  all  of  these  objectives  would  be  better  obtained 
by  more  flexible  schedules  combined  with  strict  oversight.  I  hope 
that  H.R.  2817  will  be  improved  to  include  yearly  targets  for  begin- 
ning cleanup  combined  with  annual  reports  to  Congress  by  the  En- 
vironmental Protection  Agency  which  would  include  full  explana- 
tion of  any  failure  to  meet  the  targets.  In  addition  to  encouraging 
cleanups  at  a  steady  but  realistic  pace,  such  a  provision  would  pro- 
vide valuable  information  to  the  Congress  on  the  evolving  needs  of 
the  program  and  allow  us  to  make  corrections  when  they  are 
needed. 

Robert  A.  Young. 
Michael  A.  Andrews. 
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DISSENTING  VIEWS  FOR  INCLUSION  WITH  COMMITTEE 
REPORT  ON  H.R.  2817 

As  members  of  this  Committee  we  are  pleased  to  be  a  part  of  the 
process  to  renew  our  commitment  to  the  Superfund  Program.  We 
felt  that  H.R.  2817  as  it  was  passed  by  the  Committee  on  Energy 
and  Commerce  is  a  reasonable  compromise  to  this  important  issue. 
However,  the  substitute  which  the  Committee  has  passed  makes 
changes  which  are  unacceptable.  We  support  a  strong  but  responsi- 
ble approach  to  Superfund.  In  order  for  this  program  to  be  effective 
the  scope  and  priorities  of  its  responsibilities  must  be  clearly  de- 
fined. This  is  one  of  the  major  weaknesses  of  the  Committee  substi- 
tute. The  substitute  clouds  the  purpose  of  the  program  by: 

(1)  Diverting  Superfund  resources  to  clean  up  naturally  occurring 
substances.  While  there  are  instances  where  naturally  occurring 
substances  are  a  real  problem,  Superfund  was  not  intended  to  deal 
with  it.  Superfund  was  created  to  clean  up  orphaned  hazardous 
waste  dumps  and  areas  contaminated  by  the  manufacture  of  haz- 
ardous waste  by  industry.  Diverting  funds  away  from  that  purpose 
will  severely  inhibit  the  program  from  achieving  its  intended  goal. 
The  Committee  substitute  also  allows  Superfund  to  be  used  to 
clean  up  Federal  facilities.  This  takes  the  pressure  off  responsible 
government  agencies  to  act  to  clean  up  sites  for  which  they  are  re- 
sponsible. 

(2)  The  Committee  substitute  eliminates  options  which  the  EPA 
Director  has  had  in  determining  a  solution  which  is  cost  efficient. 
This  will  require  in  some  cases  that  the  EPA  must  go  back  to  sites 
where  cleanups  have  been  completed  and  do  further  work.  In  addi- 
tion, the  substitute  requires  the  EPA  to  apply  environmental  and 
water  quality  standards  which  may  in  the  end  not  be  the  best 
suited  to  determine  that  the  site  is  safe.  The  language  of  this  sec- 
tion is  unclear  and  ambiguous  and  will  contribute  to  the  inaction 
that  has  been  a  hallmark  of  the  Superfund  Program. 

(3)  The  Committee  version  adopts  scheduling  requirements  that 
effectively  force  the  EPA  to  fail.  The  original  version  of  the  bill 
sets  reasonable  schedules  which  allow  the  EPA  to  maintain  the  pri- 
ority to  cleanup  the  most  hazardous  sites  first.  The  Committee  sub- 
stitute also  prohibits  responsible  parties  from  conducting  remedial 
investigations  and  feasibility  studies  (RI/FSs)  forcing  the  EPA  to 
conduct  all  RI/FSs  insures  that  the  schedules  will  not  be  met. 

(4)  The  inclusion  of  the  provision  which  allows  for  a  suit  against 
anyone  who  has  or  is  contributing  to  the  release  or  threatened  re- 
lease of  a  pollutant  or  hazardous  substance  vastly  enlarges  the  pos- 
sibilities for  law  suits  which  will  greatly  reduce  the  number  of  sites 
which  will  get  cleaned  up  by  shifting  many  sites  into  the  authority 
of  the  courts.  This  is  a  disastrous  move  which  threatens  the  future 
viability  of  the  program.  The  EPA,  not  the  courts,  must  control  the 
cleanup  mechanism. 
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(5)  The  Committee  substitute  includes  a  provision  to  require  com- 
panies to  measure  and  report  the  level  of  emissions  into  the  air  of 
a  long  list  of  hazardous  substances.  There  are  questions  regarding 
the  feasiblity  of  this  as  it  is  as  yet  unknown  if  it  is  possible  to  accu- 
rately measure  these  releases  or  if  the  need  to  do  so  is  genuine.  At 
best,  the  requirement  to  measure  these  releases  is  premature  pend- 
ing further  study  of  the  problem. 

(6)  The  Committee  substitute  removes  the  flexibility  in  granting 
liability  releases  the  EPA  Administrator  needs  in  order  to  negoti- 
ate settlements.  This  will  have  the  effect  of  greatly  slowing  down 
the  process  and  make  it  harder  to  obtain  cost  recovery  from  re- 
sponsible parties. 

These  items  all  serve  to  make  the  Committee  ^substitute  to  H.R. 
2817  unacceptable  because  instead  of  strengthening  the  program  as 
it  is  desired  to  do,  they  weaken  it. 

For  these  reason  we  do  not  support  the  adoption  of  H.R.  2817  as 
it  has  been  amended  by  the  Committee  on  Public  Works  and 
Transportation. 

Tom  DeLay. 
David  S.  Monson. 
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SUPPLEMENTAL  VIEWS  OF  HON.  DEAN  A.  GALLO 

I  strongly  commend  the  Committee  which,  working  in  a  unified, 
bipartisan  manner  under  the  able  leadership  of  Chairman  James  J. 
Howard,  Subcommittee  Chairman  Robert  A.  Roe,  and  Ranking  Re- 
publican Members  Gene  Synder  and  Arlan  Stangeland,  has  made  a 
major  contribution  to  solving  our  nation's  hazardous  waste  crisis. 

The  Committee's  proposal  for  the  reauthorization  of  Superfund  is 
one  of  the  most  significant  pieces  of  legislation  before  the  Congress. 
Swift  passage  of  this  measure  is  critical  to  the  nation  as  a  whole, 
as  well  as  to  my  district  which  has  11  sites  on  the  National  Prior- 
ities List.  We  must  get  on  about  the  business  of  solving  the  enor- 
mous problems  caused  by  the  disposal  of  toxic  wastes. 

Our  Committee  has  demonstrated  its  complete  commitment  to  a 
thorough  and  workable  Superfund.  Together  with,  among  others, 
the  Clean  Water  Act  and  the  Resource  conservation  and  Recovery 
Act,  our  reauthorization  of  Superfund  will  do  what  is  needed  to 
clean  up  the  environment.  We  will  be  able  to  provide  a  cleaner, 
safer  environment  for  the  generations  to  come.  What  could  be 
more  important? 

I  am  particularly  proud  that  the  Committee  has  included,  virtu- 
ally unchanged,  the  community  right-to-know  and  emergency  plan- 
ning legislation.  I  introduced  together  with  Representative  Bob  Wise. 
As  adopted,  the  measures  enhance  community  safety  and  protec- 
tion because  the  right  information  will  go  to  the  right  people  at  the 
right  time. 

I  am  certain  that  each  Member  of  Congress  knows  of  situations 
in  his  or  her  district  where  the  response  to  a  hazardous  substance 
emergency  left  much  to  be  desired.  The  prevention  of  a  catastrophe 
demands  local  action.  Further,  it  requires  people  to  be  flexible,  to 
be  innovative  and,  most  important,  to  get  in  the  habit  of  cooperat- 
ing in  order  to  arrive  at  solutions.  The  community  right-to-know 
and  emergency  planning  measures  endorsed  by  this  Committee  will 
make  such  cooperation  possible. 

The  Committee  bill  has  my  full  support.  I  do  believe,  however, 
that  the  cleanup  process  would  be  further  enhanced  if  we  struc- 
tured the  payment  provisions  of  Section  121,  Cleanup  Standards,  so 
as  to  encourage  the  application  of  State  environmental  standards 
and  permitting  requirements  to  Superfund  response  actions. 

Congress  structured  the  original  Superfund  to  foster  a  program 
of  cooperation  between  the  Federal  and  the  State  governments. 
Where  State  standards  exceed  Federal  standards,  the  State  is  re- 
sponding to  local  conditions  and  needs.  Thus,  deference  should  be 
paid  to  that  State's  greater  knowledge,  and  compliance  with  Super- 
fund  should  not  authorize  non-compliance  with  other  environmen- 
tal programs. 
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Again,  I  commend  the  Committee  for  its  production  of  this 
strong,  workable  Superfund  reauthorization  package  and  I  am 
proud  to  have  been  a  participant  in  the  process. 

Dean  A.  Gallo. 
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H.  R.  2817 


[Report  No.  99-253,  Parts  I,  II,  III,  IV,  and  V] 

To  amend  the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

August  1,  1985 

Mr.  Eckaet  of  Ohio  (for  himself,  Mr.  Lent,  Mr.  Tauzin,  Mr.  Rittee,  Mr. 
Ralph  M.  Hall,  Mr.  Coats,  Mr.  Dowdy  of  Mississippi,  Mr.  Fields,  Mr. 
Slatteey,  Mr.  Schaefee,  Mr.  Dingell,  and  Mr.  Bboyhill)  introduced 
the  following  bill;  which  was  divided  and  referred  as  follows:  Titles  I  and  LT, 
except  for  section  206,  to  the  Committees  on  Energy  and  Commerce  and 
Public  Works  and  Transportation;  section  206  and  title  LLT  to  the  Committee 
on  Energy  and  Commerce;  and  title  IV  to  the  Committee  on  Ways  and 
Means 

August  1,  1985 

Reported  from  the  Committee  on  Energy  and  Commerce,  with  an  amendment, 

and  ordered  to  be  printed 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 

August  1,  1985 
Referred,  for  a  period  ending  not  later  than  ten  calendar  days  after  either  the 
Committee  on  Public  Works  and  Transportation  or  the  Committee  on  Ways 
and  Means  reports  the  bill,  whichever  occurs  first,  to  the  Committee  on  the 
Judiciary  for  consideration  of  such  portions  of  titles  I  through  LLT  of  the  bill 
and  amendment  as  fall  within  its  jurisdiction  pursuant  to  clause  l(m)  of  rule 
X,  and  to  the  Committee  on  Merchant  Marine  and  Fisheries  for  consideration 
of  such  portions  titles  I  and  LT,  except  for  section  206,  of  the  bill  and  amend- 
ment as  fall  within  its  jurisdiction  pursuant  to  clause  l(n)  of  rule  X 

[For  text  of  introduced  bill,  see  copy  of  bill  as  introduced  on  June  20,  1985] 
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October  28,  1985 
Additional  sponsors:  Mr.  Breaux,  Mr.  Andrews,  Mr.  Bateman,  Mr.  Wort- 
ley,  Mr.  Smith  of  New  Hampshire,  Mrs.  Roukema,  Mr.  Boulter,  and 
Mr.  Gregg 
Deleted  sponsors:  Mr.  Mrazek  (added  July  11,  1985;  deleted  July  26,  1985), 
and  Mr.  Evans  of  Illinois  (added  July  11,  1985;  deleted  July  24,  1985) 

October  28,  1985 

Reported  from  the  Committee  on  Ways  and  Means  with  an  amendment 

[Omit  title  IV  of  the  introduced  bill  and  insert  the  part  printed  in  boldface  roman] 

October  31,  1985 
Reported  from  the  Committee  on  the  Judiciary  with  .amendments 
[Omit  the  part  in  double  brackets  and  insert  -the  part  printed  in  boldface  italic] 

October  31,  1985 

Reported  from  the  Committee  on  Merchant  Marine  and  Fisheries  with 

amendments 

[Omit  the  part  struck  and  insert  the  part  printed  in  roman  in  braces] 

November  12,  1985 
Reported  from  the  Committee  on  Public  Works  and  Transportation  with  an 
amendment,  committed  to  the. ^Committee  of  the  Whole  House  on  the  State 
•  of  the  Union,  and  ordeEed  to  be  printed 

EStrike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  roman] 


A  BILL 


To  amend  the  Comprehensive  Environmental  Response,  Com- 
pensation, and  Liability  Act  of  1980,  and  for  other  pur- 
poses. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

4  This  Act  may  be  cited  as  the  "Superfund  Amendments 

5  of  1985". 
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1  SEC.  2.  CERCLA. 

2  As  used  in  this  Act,  the  term  "CERCLA"  refers  to  the 

3  Comprehensive    Environmental    Response,    Compensation, 

4  and  Liability  Act  of  1980  (42  U.S.C  9601). 

5  TITLE  I-^PROTISIONS  RELATING  PRIMARILY 

6  TO  RESPONSE  AND  LIABILITY 

7  SEC.  101.  AMENDMENTSTO  CERCLA  DEFINITIONS. 

8  (a)  Use  of  Term  "President".— 

9  (1)  Administrator.— CERCLA  is  amended  by 

10  ^striking  out  "President"  in  each  place  such  term  ap- 

11  pears   (except  in  subsection   (e)(2)  and  (f)  of  section 

12  301)  and  substituting  "Administrator". 

13  (2)  Definition. Section  101(2)  of  CERCLA 

14  (defining  the  term  "Administrator")  is  amended  by  in- 

15  serting  the  following  before  the  semicolon  at  the  end 

16  thereof:  "  except  as  provided  in  subsection  (b)". 
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1  (3)  Delegations  of  authority. — Section  101 

2  of  CERCLA  is  amended  by  inserting  "(a)  In  Gen- 

3  ERAL. — "  after   "101."  and  by  adding  the  following 

4  new  subsection  at  the  end  thereof: 

5  "(b)  Use  of  Term  'Administrator'. — 

6  "(1)  Delegations  retained. — Where,   before 

7  the  date  of  the  enactment  of  the  Superfund  Amend- 

8  ments  of  1985,  any  authority  under  this  Act  was  dele- 

9  gated  to  the  head  of  any  other  department,  agency,  or 

10  instrumentality  of  the    United  States   (or  where  any 

11  such  authority  has  been  retained  by  the  President),  the 

12  term  'Administrator'  refers  to  the  head  of  such  depart- 

13  ment,  agency,  or  instrumentality  (or  to  the  President 

14  in  the  case  of  an  authority  retained  by  the  President). 

15  "(2)  Exception  for  federal  facilities. — 

16  Paragraph  (1)  shall  not  apply  to  any  authority  delegat- 

17  ed  to  a  department  agency  or  instrumentality  with  re- 

18  sped  to  any  facility  owned  or  operated  by  that  depart- 

19  ment,  agency,  or  instrumentality.  With  respect  to  such 

20  facilities,  the  term   Administrator'  when  used  in  this 

21  Act  refers  to  the  Administrator  of  the  Environmental 

22  Protection  Agency. 

23  "(3)  ATSDR.—When  used  in  section  116  of  this 

24  Act,  the  term  'Administrator'  means  the  Administrator 

25  of  the  Agency  for  Toxic  Substances  and  Disease  Reg- 
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1  istry  or  the  Administrator  of  the  Environmenal  Protec- 

2  tion  Agency  as  specified  in  section  116.". 

3  (b)    Release.— Section    101(22)    of    CERCLA    is 

4  amended  by  inserting  the  following  after  the  word  "environ- 

5  ment":  "(including  the  abandonment  or  discarding  of  barrels, 

6  containers,  and  other  closed  receptacles  containing  hazardous 

7  substances  or  pollutants  or  contaminants)". 

8  (c)      Remedial     Action. — Section      101(24)      of 

9  CERCLA  (relating  to  the  definition  of  "remedy"  or  "reme- 

10  dial  action  ")  is  amended  as  follows — 

11  (1)  Strike  out  "welfare.  The  term  does  not  include 

12  off  site  transport"  and  all  that  follows  down  through  the 

13  semicolon  at  the  end  of  such  paragraph  and  substitute 

14  "welfare;  the  term  includes  off  site  transport  and  off  site 

15  storage,  treatment,  destruction,  or  secure  disposition  of 

16  hazardous    substances    and    associated    contaminated 

17  materials;". 

18  (2)  Strike  out  "or"  before  "contaminated  materi- 

19  als"  and  insert  "and  associated"  in  lieu  thereof. 

20  (d)   Response.— Section   101(25)   of   CERCLA   is 

21  amended  by  striking  out  "and"  and  by  inserting  before  the 

22  semicolon  at  the  end  thereof  the  following:  ",  and  enforcement 

23  activities  related  thereto". 
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1  SEC.  102.  REPORTABLE  QUANTITIES. 

2  Section  102(a)  of  CERCLA  is  amended  by  adding  the 

3  following  new  sentence  at  the  end  thereof:  "The  Administra- 

4  tor  shall  promulgate  regulations  establishing  such  reportable 

5  quantities  for  all  hazardous  substances  by  December  31, 

6  1986.". 

7  SEC.  103.  NOTICES;  PENALTIES. 

8  Section  103(b)  of  CERCLA  is  amended  by  striking  out 

9  "paragraph"  and  substituting  "subsection"  and  by  adjusting 

10  the  left  hand  margin  of  the  text  of  such  subsection  following 

11  the  words   "102  of  &w  title"  {"a  federally  permitted  re- 

12  lease,"  the  third  place  they  appear}  so  that  there  is  no  inden- 

13  tation  of  such  text. 

14  SEC  104.  RESPONSE  AUTHORITIES. 

15  (a)  Public  Health  Threats. — Section  104(a)(1)  of 

16  CERCLA  is  amended  by  adding  the  following  at  the  end 

17  thereof:  "The  Administrator  shall  give  primary  attention  to 

18  those  releases  which  he  deems  may  present  a  public  health 

19  threat.". 

20  (b)  Response  by  Potentially  Responsible  Per- 

21  SONS.— Section   104(a)(1)   of   CERCLA    is   amended  by 

22  striking  out  ",  unless  the  President  determines"  and  all  that 

23  follows  down  through  "party". 

24  (c)  Removal  Action. — Section  104(a)  of  CERCLA 

25  is  amended  by  adding  the  following  new  pn.ragrn.ph  after 

26  paragr  t.  \  (2): 
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1  "(3)  Removal  Action. — Any  removal  action  under- 

2  taken  by  the  Administrator  under  this  subsection  (or  by  any 

3  other  person  referred  to  in  section  122)  shall  contribute  to  the 

4  efficient  performance  of  any  long  term  remedial  action  to  the 

5  .maximum  extent  practicable  with  respect  to  the  release  or 

6  threatened  release  concerned.  " 

7  (d)      Cross      Reference. — Section      104(a)      of 

8  CERCLA    is    amended   by    inserting    the    following    new 

9  paragraph  after  paragraph  (3): 

10  "(4)    Response   by  Potentially  Responsible 

11  PERSONS. — The  Administrator  is  authorized  to  provide  for 

12  response  action  by  potentially  responsible  persons  in  accord- 

13  ance  with  section  122.  ". 

14  (e)  Initial  Obligation  of  Fund. — 

15  (1)       Limitation. — Section       104(c)(1)       of 

16  CERCLA  is  amended  by  striking  out  "$1,000,000" 

17  and  "six  months"  and  substituting  "$2,000,000"  and 

18  "12  months ' '  respectively. 

19  (2)  Continued  response. — Section  104(c)(1) 

20  of  CERCLA  is  amended  by  inserting  before  "obliga- 

21  tions"  the  following:  "or  (C)  continued  response  action 

22  is  otherwise  appropriate  and  consistent  with  remedial 

23  action  to  be  taken". 

24  (f)     Facilities     Owned     and     Operated     by 

25  States. — 

•  HR  2817  RH2 


2843 


10 

1  (1)    Facilities    owned   and    operated    by 

2  states.— Section    104(c) (3) (C)(ii)    of   CERCLA    is 

3  amended  by  inserting  "and  operated"  after  "owned". 

4  (2)    Cross    reference    to    state    credits 

5  PROVISION. — Subsection    (c)(3)    of    section    104    of 

6  CERCLA  is  amended  by  striking  out  "The  President 

7  shall  grant  the  State  a  credit"  and  all  that  follows 

8  down  through  the  end  of  such  paragraph  and  inserting 

9  in  lieu  thereof  the  following:  "The  Administrator  shall 

10  grant  the  State  a  credit  against  the  share  of  the  costs 

11  for  which  it  is  responsible  under  this  paragraph  in 

12  accordance  with  subsection  (j).  " 

13  (g)  Cross  Reference  to  Cleanup  Standards. — 

14  Section   104(c)(4)   of   CERCLA   is   amended  to   read  as 

15  follows: 

16  "(4)  Selection  of  Remedial  Action. — The  Ad- 

17  ministrator  shall  select  the  remedial  actions  to  carry  out  this 

18  section  in  accordance  with  section  121  of  this  Act  (relating  to 

19  cleanup  standards). ". 

20  (h)  State  Credits.— Section  104(c)  of  CERCLA  is 

21  amended  by  inserting  the  following  new  paragraph  after 

22  paragraph  (3)  and  by  redesignating  paragraph  (4)  as  (5): 

23  "(4)  State  Credits.— 

24  "(A)    Certain   out-of-pocket   expenses. — 

25  The  Administrator  shall  treat  the  expenses  described  in 
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1  this  subsection  as  a  credit  against  the  share  of  the  costs 

2  for  which  a  State  is  responsible  under  paragraph  (3). 

3  The  credit  under  this  paragraph  shall  be  limited  to 

4  those   State  expenses  which   the  Administrator  deter- 

5  mines    to    be    reasonable,    documented,    direct,    out-of- 

6  pocket  expenditures  of  non-Federal  funds. 

7  "(B)  Basic  credit. — In  the  case  of  any  facility 

8  listed  on  the  National  Priorities  List  under  the  Nation- 

9  al  Contingency  Plan,  the  credit  shall  include  amounts 

10  expended  by  a  State  for  remedial  action  at  the  facility 

11  if  such  amounts  are  expended  pursuant  to  a  contract  or 

12  cooperative  agreement  with  the  Administrator. 

13  "(C)  Expenses  before  listing  or  agree  - 

14  ME  NT. — The  credit  shall  include  expenses  for  remedial 

15  action  at  a  facility  before  the  listing  of  the  facility  on 

16  the  National  Priorities  List  (NPL)  or  before  a  contract 

17  or  cooperative  agreement  is  entered  into  under  subsec- 

18  tion  (d)  for  the  facility.  No  such  credit  shall  be  allowed 

19  unless  the  Administrator  determines  that  such  expenses 

20  would  have  been  credited  to  the  State  under  subpara- 

21  graph  (B)  had  the  expenditures  been  made  after  listing 

22  of  the  facility  on  the  NPL  after  the  date  on  which  such 

23  contract  or  cooperative  agreement  was  entered  into. 

24  "(D)  Administrative  expenses. — The  credit 

25  shall  include  funds  expended  or  obligated  by  the  State 
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1  or  political  subdivision  for  administration  of  provisions 

2  under  this  Act.    The  Administrator  shall  promulgate 

3  such   rules   as   may   be   necessary   to   implement    this 

4  subparagraph. 

5  "(E)  Response  actions  between  1978  and 

6  1980. — The  credit  shall  include  funds  expended  or  obli- 

7  gated  by  the  State  or  a  political  subdivision  thereof 

8  after  January  1,  1978 \  and  before  December  11,  1980, 

9  for  cost-eligible  response  actions  and  claims  for  dam- 

10  ages  compensable  under  section  111. 

11  "(F)  State  expenses  after  dec.  u,  i98o,  in 

12  EXCESS  OF  10  PERCENT  OF  COSTS. — The  credit  shall 

13  include   90  percent  of  State  expenses  incurred  at  a 

14  facility  owned,  but  not  operated,  by  such  State  or  by  a 

15  political  subdivision  thereof.   Such  credit  applies  only 

16  to  expenses  incurred  pursuant  to  a  contract  or  coopera- 

17  live  agreement  under  subsection  (d)  and  only  to  ex- 

18  penses  incurred  after  December  11,  1980,  but  before 

19  the  date  of  the  enactment  of  this  subsection. 

20  "(G)  Item-by-item  approval. — In  the  case  of 

21  expenditures  made  after  the  enactment  of  this  para- 

22  graph,  the  Administrator  may  require  prior  approval  of 

23  each  item  of  expenditure  as  a  condition  of  granting  a 

24  credit  under  this  subsection. 
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1  "(H)   Use  OF  credits. — Credits  granted  under 

2  this   subsection    may   only   be   used  by   the    State   to 

3  reduce  all  or  part  of  the  share  of  costs  otherwise  re- 

4  quired  to  be  paid  by  the  State  under  paragraph  (3)  in 

5  connection  with  remedial  actions  (and  future  mainte- 

6  nance  thereof)  at  facilities  in  that  State.  A  credit  shall 

7  not  entitle  the  State  to  any  direct  payment. ". 

8  (i)  Treatment  of  Certain  Activities  as  Mainte- 

9  nance     or     Remedial    Action.— Section     104(c)     of 

10  CERULA    is    amended    by    adding    the    following    new 

1 1  paragraph  after  paragraph  (5): 

12  "(6)  Operation  and  Maintenance. — For  the  pur- 

13  poses  of  paragraph  (3)  of  .this  subsection,   in  the  case  of 

14  ground  or  surface  water  contamination,  completed  remedial 

15  action  .includes  the  completion  of  treatment  or  other  measures, 

16  i  whether  taken  onsite  or  off  site,  necessary  to  restore  ground 

17  and  surface  water  quality  to  a  level  that  assures  protection  of 

18  human  health  and  the  environment.  Activities  required  to 

19  maintain  the  effectiveness  of  such  measures  following  the 

20  completion     of     remedial     action     shall     be     considered 

21  maintenance.". 

22  (j)   Cooperative  Agreements    with   States. — 

23  Section  104(d)  of  CERCLA  is  amended  by  inserting  "Co- 

24  operative  Agreements  with  States. — "  after  "(d)" 

25  and  by  amending  paragraph  (1)  to  read  as  follows: 
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1  "(1)  In  general. — 

2  "(A)    State   applications. — A    State   or 

3  political  subdivision  thereof  may  apply  to  the  Ad- 

4  ministrator  to  carry  out  actions  authorized  in  this 

5  section.  If  the  Administrator  determines  that  the 

6  State  or  political  subdivision  has  the  capability  to 

7  carry  out  any  or  all  of  such  actions  in  accordance 

8  with  the  criteria  and  priorities  established  pursu- 

9  ant  to  section  105(8)  and  to  carry  out  related  en- 

10  forcement  actions,    the  Administrator  may  enter 

11  into  a  contract  or  cooperative  agreement  with  the 

12  State  or  political  subdivision  to  carry  out  such  ac- 

13  tions.  The  Administrator  shall  make  a  determina- 

14  Hon  regarding  such  an  application  within  90  days 

15  after  the  Administrator  receives  the  application. 

16  "(B)  Terms  and  conditions. — A  contract 

17  or  cooperative   agreement   under   this  paragraph 

18  shall  be  subject  to  such  terms  and  conditions  as 

19  the  Administrator  may  prescribe.  The  contract  or 

20  cooperative  agreement  may  cover  a  specific  facility 

21  or  specific  facilities.  " 

22  (k)   Information   Gathering  and  Access  Au- 

23  THORITIES. — Section  104(e)  of  CERCLA  is  amended  by 

24  redesignating  paragraph  (2)  as  paragraph  (8)y  by  inserting 

25  "Confidentiality  of  Information"  after   "(8)",   by 
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1  striking  out  paragraph  (1),  and  by  striking  out  "(e)"  and 

2  inserting  in  lieu  thereof  the  following: 

3  "(e)  Information  Gathering  and  Access. — 

4  "(1)   Action  authorized. — Any   officer,    em- 

5  ployee,    or  representative   of  the   Administrator,    duly 

6  designated  by  the  Administrator,  is  authorized  to  take 

7  action  under  paragraph  (2),  (3),  or  (4)  (or  any  combi- 

8  nation  thereof)  at  a  facility,   {vessel,  facility,}  estab- 

9  lishment,  place,  or  property,  or,  in  the  case  of  para- 

10  graph  (3)  or  (4),  at  any  facility,  {vessel,  facility,}  es- 

11  tablishment,  place,  property,  or  location  which  is  adja- 

12  cent  to  the  establishment,  place,  property,  or  location 

13  referred  to  in  those  paragraphs.  Any  duly  designated 

14  officer,  employee,  or  representative  of  a  State  under  a 

15  contract  or  cooperative  agreement  is  also  authorized  to 

16  take  such  action.  The  authority  of  paragraphs  (3)  and 

17  (4)  may  be  exercised  only  if  there  is  a  reasonable  basis 

18  to  believe  there  may  be  a  release  or  threat  of  release  of 

19  a  hazardous  substance  or  pollutant  or  contaminant  at 

20  such  facility,    {vessel,   facility,}   establishment,  place, 

21  property,  or  location.   The  authority  of  this  subsection 

22  may  be  exercised  only  for  the  purposes  of  determining 

23  the  need  for  response,  or  choosing  or  taking  any  re- 

24  sponse  action  under  this  title,  or  otherwise  enforcing 

25  the  provisions  of  this  title. 
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1  "(2)   Access    to   information. — Any   officer, 

2  employee,  or  representative  referred  to  in  paragraph  (1) 

3  may  require  any  person  who  has  or  may  have  informa- 

4  tion  relevant  to  any  of  the  following  to  furnish,  upon 

5  reasonable  notice,  information  or  documents  relating  to 

6  such  matter — 

7  "(A)   The  identification  or  nature  of  mate- 

8  rials  generated,  treated,  stored,  transported  to,  or 

9  disposed  of  at  a  facility  {vessel  or  facility}. 

10  "(B)   The  nature  or  extent  of  a  release  or 

11  threatened  release   of  a   hazardous   substance   or 

12  pollutant  or  contaminant  at   or  from  a  facility 

13  {vessel  or  facility}. 

14  "(C)  Information  relating  to  the  ability  of  a 

15  person  to  pay  for  or  to  perform  a  cleanup. 

16  In  addition,  upon  reasonable  notice,  such  person  either 

17  shall  (i)  grant  any  such  officer,  employee,  or  represent- 

18  ative  access  at  all  reasonable  times  to  any  facility, 

19  {vessel,  facility,}  establishment,  place,  or  property  to 

20  inspect  or  copy  all  documents  or  records  relating  to 

21  such  matters,  or  (ii)  copy  and  furnish  to  the  officer, 

22  employee,    or    representative    all    such    documents    or 

23  records,  at  the  option  of  such  person. 
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1  "(3)   Entry. — Any  officer,    employee,    or  repre- 

2  sentative  described  in  paragraph  (1)  is  authorized  to 

3  enter  at  reasonable  times  any  of  the  following — 

4  "(A)   Any   establishment   or  other  place   or 

5  property  where  any  hazardous  substance  or  pollut- 

6  ant  or  contaminant,  may  be,  or  has  been  generat- 

7  ed,    stored,    treated,    disposed  vf,    or   transported 

8  from. 

9  ''(B)  Any   establishment  or  other  place   or 

10  property  from  which  or  to  which  a  hazardous  sub- 

11  stance  or  pollutant  or  contaminant  has  been  or 

12  may  have  been  released. 

13  "(C)  Any   establishment   or  other  place   or 

14  property  where  such  release  is  or  may  be  threat- 
lb  ened. 

16  "(D)  Any  establishment  or  other  place  or 

17  property  where  entry  is  needed  to  determine  the 

18  need  for  response  or  the  appropriate  response  or  to 

19  effectuate  a  response  action  under  this  title. 

20  "(4)  Inspection  and  Samples. — 

21  "(A)  Authority. — Any  officer,  employee  or 

22  representative  described  in  paragraph  (1)  is  au- 

23  thorized  to  inspect  and  obtain  samples  from  any 

24  establishment  or  other  place  or  property  referred  to 

25  in  paragraph  (3)  or  from  any  location  of  any  sus- 
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1  pected  hazardous  substance  or  pollutant  or  con- 

2  taminant.   Any  such  officer,   employee,   or  repre- 

3  sentative  is  authorized  to  inspect  and  obtain  sam- 

4  pies  of  any  containers  or  labeling  for  suspected 

5  hazardous    substances    or  pollutant    or   contami- 

6  nants.   Each  such  inspection  shall  be  completed 

7  with  reasonable  promptness. 

8  "(B)  Samples. — If  the  officer,  employee,  or 

9  representative  obtains  any  samples,  before  leaving 

10  the  premises  he  shall  give  to  the  owner,  operator, 

1 1  tenant,  or  other  person  in  charge  of  the  place  from 

12  which  the  samples  were  obtained  a  receipt  describ- 

13  ing  the  sample  obtained  and,  if  requested,  a  por- 

14  tion  of  each  such  sample.  A  copy  of  the  results  of 

15  any  analysis  made  of  such  samples  shall  be  fur- 

16  nished  promptly  to  the  owner,  operator,  tenant,  or 

17  other  person   in  charge,    if  such  person   can  be 

18  located. 

19  "(5)  Compliance  orders. — 

20  "(A)  Issuance.— If  consent  is  not  granted 

21  regarding  any  request  made  by  an  officer,  employ - 

22  ee,  or  representative  under  paragraph  (2),  (3),  or 

23  (4),  the  Administrator  may  issue  an  order  direct- 

24  ing  compliance  with  the  request.   The  order  may 

25  be  issued  after  such  notice  and  opportunity  for 
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1  consultation  as   is  reasonably  appropriate  under 

2  the  circumstances. 

3  "(B)      Compliance. — The     Administrator 

4  may  ask   the  Attorney    General  to  commence  a 

5  civil  action  to  compel  compliance  with  a  request 

6  or  order  referred  to  in  subparagraph  (A).    Where 

7  there  is  a  reasonable  basis  to  believe  there  may  be 

8  a  release  or  threat  of  a  release  of  a  hazardous  sub- 

9  stance  or  pollutant  or  contaminant,  the  court  shall 

10  take  the  following  actions — 

11  "(i)    In   the   case   of  interference   with 

12  entry  or  inspection,    the   court  shall  enjoin 

13  such  interference  or  direct  compliance  with 

14  orders  to  prohibit  interference  with  entry  or 

15  inspection. 

16  "(ii)  In  the  case  of  information  or  docu- 

17  ment    requests    or    orders,    the    court    shall 

18  enjoin  interference  with  such  information  or 

19  document  requests  or  orders  or  direct  compli- 

20  ance  with  the  requests  or  orders  to  provide 

21  such  information  or  documents. 

22  The  court  may  assess  a  civil  penalty  not  to  exceed 

23  $25,000  for  each  day  of  noncompliance  against 

24  any  person  who  unreasonably  fails  to  comply  with 

25  the  provisions  of  paragraph  (2),  (3),  or  (4)  or  an 
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1  order  issued  pursuant  to  subparagraph  (A)  of  this 

2  paragraph. 

3  "(6)  Other  authority. — Nothing  in  this  sub- 

4  section  shall  preclude  the  Administrator  from  securing 

5  access  or  obtaining  information  in  any  other  lawful 

6  manner. 

7  "(7)  Clearance. — Notwithstanding  this  subsec- 

8  tion,  entry  to  -locations  and  access  to  information  prop- 

9  erly  classified  to  protect  the  national  security  may  be 

10  granted  only  to  any  officer,  employee,  or  representative 

11  of  the  Administrator  who  is  properly  cleared.  " 

12  (I)  Repeal  of  Section  10 Ad). — Section  104(i)  of 

13  CERCLA  is  repealed.  For  ^related  provisions,  see  section 

14  115  of  this  Act. 

15  (m)      Cleanup     Schedules. — Section      104      of 

16  CERCLA  is  amended  by  adding  the  following  new  subsec- 

17  tion  at  the  end  thereof: 

18  "(i)  Cleanup  Schedules. — 

19  "(1)  Evaluation. — Within  3  years  after  the  en- 

20  aetment  of  this  subsection,  or  the  date  of  placement  on 

21  the  Emergency  Response  amd .  Remedial  Investigation 

22  System  (ERR IS)  list,  whichever  is  later,  all  facilities 

23  listed  on  ERR  IS  shall  be  evaluated,   in  accordance 

24  with  the  criteria  established  in  section  105  under  the 

25  National  Contingency  Plan  for  determining  priorities 
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1  among  releases  for  inclusion  on  the  National  Priorities 

2  List,    where   the   Administrator  determines   that   such 

3  evaluation  is  warranted  on  the  basis  of  a  site  inspec- 

4  tion  or  preliminary  assessment. 

5  "(2)  Commencement  of  rifs. — The  Adminis- 

6  trator  shall  insure  commencement  of  remedial  investi- 

7  gations  and  feasibility  studies  for  all  facilities  listed  on 

8  the   National  Priorities   List  in  accordance  with   the 

9  following  schedule — 

10  "(A)  150  of  such  facilities  within  12  months 

1 1  after  the  date  of  enactment  of  this  subsection. 

12  "(B)  325  of  such  facilities  within  24  months 

13  after  such  date  of  enactment. 

14  "(C)    An    additional   200   facilities    within 

15  each  year  thereafter. 

16  "(3)  Completion  of  RIFS.— The  Administra- 

17  tor  shall  ensure  completion  of  remedial  investigations 

18  and  feasibility  studies  (RIFS)  for  no  fewer  than  600 

19  facilities  on  the  National  Priorities  List  within  the  5- 

20  year  period  which  commences  September  1,  1985.  The 

21  Administrator  shall  submit  an  annual  report  to  the 

22  Congress  at  the  end  of  each  year  during  such  5-year 

23  period  specifying  the  RIFS  which  have  been  completed 

24  during  that  year. 
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1  "(4)  Commencement  or  remedial  action. — 

2  Within  12  months  after  completion  of  Remedial  Inves- 

3  tigations  and  Feasibility  Studies  (RIFS),  the  Admin- 

4  istrator  shall  ensure  commencement  of  remedial  action 

5  at  no  fewer  than  90  percent  of  the  facilities  for  which 

6  completed  RIFS  have  determined  that  such  remedial 

7  action  is  necessary.  " 

8  {(n)    Coordinating    of    Investigations. — Section 

9  104(b)  of  CERCLA  is  amended  by  inserting  "(1)"  after  "(b)" 

10  and  by  adding  the  following-new  paragraph  at  the  end: 

11  {"(2)  The  Administrator  shall  promptly  notify  the  ap- 

12  propriate  Federal  and  State  natural  resource  trustees  of  po- 

13  tential  damages  to  natural  resources  resulting  from  releases 

14  under  investigation  pursuant  to  this  section  and  shall  seek  to 

15  coordinate    the    assessments,    investigations,    and   planning 

16  under  this  section  with  such  Federal  and  State  trustees/'} 

1 7  SEC.  105.  NA  TIONAL  CONTINGENCY  PLAN. 

18  (a)  Revision  of  Plan. — 

19  (1)  Amendments   made  by  this  act. — Not 

20  later  than  18  months  after  the  enactment  of  this  Act, 

21  the  Administrator  shall  revise   the   National   Contin- 

22  gency    Plan    (NCP)    referred    to    in    section    105    of 

23  CERCLA  in  order  to  reflect  the  amendments  made  by 

24  this  Act. 
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1  (2)  New  response  actions.— Any  provision  of 

2  the  NCP  adopted  pursuant  to  any  other  provision  of 

3  law  which  is  inconsistent  with  the  requirements  of  the 

4  amendments  made  by  this  Act  shall  not  apply  to  re- 

5  sponse  actions  commenced,  after  the  enactment  of  this 

6  Act,  under  C  EEC  LA. 

1  (3)  Hazard  ranking  system. — 

8  (A)     Review     of     hazard     ranking 

9  SYSTEM. — Not  later  than  12  months  after  the  en- 

10  actment  of  this  Act  and  after  publication  of  notice 

11  and  opportunity  for  submission  of  comments  in 

12  accordance  with  section  553  of  title  5,    United 

13  States  Code,  the  Administrator  shall  commence  a 

14  proceeding  to  review  the  hazard  ranking  system  in 

15  effect  under  the  NCP.  Such  review  shall  assure, 

16  to  the  maximum  extent  feasible,  that  the  hazard 

17  ranking  system  appropriately  assesses  the  relative 

18  degree  of  risk  to  human  health  and  the  environ- 

19  ment   posed    by    sites    and   facilities    subject    to 

20  review. 

21  (B)  Reevaluation  not  required. — The 

22  Administrator  shall  not  be  required  to  reevaluate, 

23  after  the  enactment  of  this  Act,  the  hazard  rank- 

24  ing  of  any  facility  which  was  evaluated  in  accord- 

25  ance  with  the  criteria  under  section  105  of  the 
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1  CERCLA  before  such  enactment  and  which  was 

2  assigned  a  national  priority  under  the  National 

3  Contingency  Plan. 

4  (C)  New  information. — Nothing  in  sub- 

5  paragraph  (B)  shall  preclude  the  Administrator  of 

6  the  Environmental  Protection  Agency  from  taking 

7  new  information  into  account  in  undertaking  re- 

8  sponse  actions  under  CERCLA. 

9  (b)  Preliminar  y  Assessment  and  E  val ua tion.  — 

10  Section  105  of  CERCLA  is  amended  by  inserting    "(a) 

11  Revision  and  Republication. — "  after  "105."  and  by 

12  adding  the  following  new  subsection  at  the  end  thereof: 

13  "(b)  Petition  for  Assessment  of  Release. — 

14  .Any  person  who  is,  or  may  be,  affected  by  a  release  or  threat- 
lb  ened  release  of  a  hazardous  substance  or  pollutant  or  con- 

16  taminant,  may  petition  the  Administrator  to  conduct  a  pre- 

17  liminary  assessment  of  the  hazards  to  public  health  and  the 

18  environment  which  are  associated  with  such  release  or  threat- 
Id  ened  release.  If  the  Administrator  has  not  previously  con- 

20  ducted  a  preliminary  assessment  of  such  release,  the  Admin- 

21  istrator  shall,  within  12  months  after  the  receipt  of  any  such 

22  petition,  complete  such  assessment  or  provide  an  explanation 

23  of  why  the  assessment  is  not  appropriate.  If  the  preliminary 

24  assessment  indicates  that  the  release  or  threatened  release 

25  concerned  may  pose  a  threat  to  human  health  or  the  environ- 
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1  merit,  the  Administrator  shall  promptly  evaluate  such  release 

2  or  threatened  release  in  accordance  with  the  hazard  ranking 

3  system  referred  to  in  paragraph  (8) (A)  of  subsection  (a)  to 

4  determine  the  national  priority  of  such  release  or  threatened 

5  release. ". 

6  (c)  Hazard  Ranking  System. — Section  105(a)(8)(A) 

7  of  CERCLA  is  amended  by  inserting  the  following  after 

8  "ccooy atone, ":  -^tke  contamination  er  potential  {following 

9  after  "ecosystems,":  "the  damage  to  natural  resources  which 

10  may  affect  the  human  food  chain  and  which  is  associated  with 

11  any  release  or  threatened  release,  the  contamination  or  po- 

12  tential}  contamination  of  the  ambient  air  which  is  associated 

13  with  the  release  or  threatened  release, ". 

14  (d)  National  Priority  List.— Subparagraph  (B)  of 

15  section  105(a)(8)  of  CERCLA  is  amended  as  follows: 

16  (1)  Strike  out  "at  least  four  hundred  of*  when  it 

17  appears. 

18  (2)    Strike    out    "at    least"   following    the    word 

19  "facilities"  the  second  time  it  appears. 

20  (3)  Insert  "A  State  shall  be  allowed  to  designate 

21  its  highest  priority  facility  only  once."  after  the  third 

22  full  sentence  thereof. 

23  SEC.  106.  A BA  TEMENT  A  CTIONS. 

24  Section  106  of  CERCLA  is  amended  by  adding  the 

25  following  new  subsection  after  subsection  (c): 
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1  "(d)  Pesticides. — The  Administrator  shall  not  take 

2  action  under  this  section  with  respect  to  any  release  or  threat- 

3  ened  release  resulting  from  the  application  of  a  pesticide 

4  product  registered  under  the  Federal  Insecticide,  Fungicide, 

5  and  Rodenticide  Act.  Nothing  in  this  subsection  shall  affect 

6  or  modify  in  any  way  the  obligations  or  liability  of  any 

7  person  under  any  other  provision  of  State  or  Federal  law, 

8  including  common  law,  for  damages,  injury,  or  loss  resulting 

9  from  a  release  of  any  hazardous  substance  or  for  removal  or 

10  remedial  action  or  the  costs  of  removal  or  remedial  action  for 

1 1  such  hazardous  substance. ' '. 

1 2  SEC.  107.  LIABILITY. 

13  (a)     Foreign     Vessels.— Section     107(a)(1)     of 
14^  CERCLA  is  amended  by  striking  out  "(otherwise  subject  to 

15  the  jurisdiction  of  the  United  States).  " 

16  (b)    Costs   and   Damages. — Section    107(a)(4)   of 

17  CERCLA  is  amended  as  follows — 

18  (1)  In  subparagraph  (A)  add  after  "not  inconsist- 

19  ent  with  the  national  contingency  plan'  the  following: 

20  "and  all  costs  incurred  by  the  United  States  Govern- 

21  ment  or  a  State  under  section  104(b)". 

22  (2)  Strike  out  "and"  at  the  end  of  subparagraph 

23  (B),  strike  out  the  period  at  the  end  of  subparagraph 

24  (C)  and  substitute   ";  and",  and  the  following  at  the 

25  end  thereof: 
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1  "(D)  the  costs  of  any  health  effects  assessment  or 

2  study  carried  out  under  such  section  116;  and 

3  "(E)  all  other  costs  incurred  by  the  United  States 

4  Government  before  the  enactment  of  the  Comprehensive 

5  Environmental    Compensation    and    Liability   Act    of 

6  1980  and  subsequent  to  the  enactment  of  the  Resource 

7  Conservation  and  Recovery  Act  of  1976,  in  response  to 

8  a  release  or  threatened  release  of  a  hazardous  substance 

9  from  a  facility  used  for  the  storage,  treatment,  or  dis- 

10  posal  of  hazardous  substances,  where  such  person  knew 

11  or  should  have  known  of  the  response  action  and  the 

12  costs  are  not  inconsistent  with  the  response  actions  pro- 

13  vided  for  in  subsections  101(23)  and  (24)  of  this  Act. 

14  The  amounts  recoverable  in  an  action  under  this  section  shall 

15  include  interest  on  the  amounts  recoverable  under  subpara- 

16  graphs  (A)  through  (E).  Such  interest  shall  accrue  from  90 

17  days  after  the  date  on  which  the  United  States  files  an  action 

18  for  recovery  of  such  amounts.  The  rate  of  interest  on  the  out- 
Id  standing  unpaid  balance  of  the  amounts  recoverable  under 

20  paragraph  (2)  shall  be  the  same  rate  as  is  applicable  to  in- 

21  vestments  of  the  Eund  under  section  223(b)  of  this  Act.  For 

22  purposes  of  applying  section  223(b)  in  the  case  of  interest  on 

23  amounts  recoverable  under  paragraph  (2),  the  term  'compara- 

24  ble  maturity'  shall  be  determined  with  reference  to  the  date 
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1  90  days  after  the  date  of  filmy  of  the  action  for  recovery 

2  under  this  section.  ". 

3  (c)    Liability   for    Emergency   Response   Ac- 

4  tions. — (1)  .Section  107(d)  of  CERCLA  is  amended  by 

5  striking^  out  ".damages"  in  each  place  it  appears  and  insert- 

6  ing  in  lieu  thereof  "costs  and  damages",  and  by  inserting 

7  before  the  second  sentence  the  following:   "This  subsection 

8  shall  not  alter  the  liability  of  any  person  who  is  liable  or 

9  potentially  liable  under  subsection  (a)  of  this  section  who 

10  subsequently  undertakes  a  response  action.  ". 

11  (2)  Such  section  107(d)  is  further  amended  by  inserting 

12  "(1)  Rendering  care  or  advice. — "  after  "(d)"  and 

13  adding  the  following  new  paragraph  at  the  end  thereof: 

14  "(2)    GOVEENMENTAL   RESPONSE    TO   EMERGENCY. — 

15  No  Federal,  State,  or  local  government  agency  shall  be  liable 

16  under  this  title  for  costs  or  damages  resulting  from  actions 

17  taken  by  the  agency  in  response  to  an  emergency  created  by 

18  the  release  or  threatened  release  of  a  hazardous  substance, 

19  pollutant,  or  contaminant  from  a  facility  {vessel,  facility,}  or 

20  site  owned  by  another  person.  This  paragraph  shall  not  affect 

21  the  liability  of  any  Federal,  State  or  local  government  agency 

22  for  negligence. ". 

23  (d)  Natural  Resources.— {(1)}  Section  107(f)  of 

24  CERCLA  is  amended  by  inserting   "(1)  Natural  Re- 
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1  sources  Liability.—11  after  "(0"  and  by  adding  at  the  end 

2  thereof  the  following  new  paragraphs: 

3  "(2)  Designation  of  Federal  and  State  Offi- 

4  cials. — 

5  iltA)  Federal. — The  Administrator  shall  desig 

6  note    in    the    National    Contingency    Plan   published 

7  under  section  lrQ&  of  this  Aet  ike  Federal  officials  who 

8  shall  ad  en  behalf  ef  the  public  as  trustees  fer  natural 

9  resources  under  this  Aet  and  section  3H  ef  the  Glean 

10  Water  Aetr  Such  officials  shall  assess  damages  te  not- 

11  ural  resources  fer  the  purposes  ef  this  Aet  and  section 

12  SH  ef  the  Clean  Water  Aet  fer  those  resources  under 

13  their  trusteeship,  and  may  upon  request  ef  and  rcim 

14  burscment  from  a  State  and  at  the  Federal  officials ' 

15  discretion,  assess  damages  for  those  natural  resources 

16  under  a  State 's  trusteeship. 

17  {"(A)  Federal. — Each  Federal  agency  designated  as 

18  a  natural  resource  trustee  under  the  National  Contingency 

19  Plan  published  under  section  105  of  this  Act  shall  assess 

20  damages  for  injury  to,  destruction  of,  or  loss  of  natural  re- 

21  sources  under  its  trusteeship  resulting  from  a  release  of  haz- 

22  ardous  substances  for  the  purposes  of  this  Act  and  section 

23  311(f)(4)  and  (5)  of  the  Federal  Water  Pollution  Control  Act, 

24  and  may,  upon  request  of  and  reimbursement,  from  a  State, 
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1  assess  damages  for  those  natural  resources  under  the  State's 

2  trusteeship.} 

3  "(B)  State. — The  Governor  of  each  State  shall 

4  designate  the  State  officials  who  may  act  on  behalf  of 

5  the  public  as  trustees  for  natural  resources  under  this 

6  Act  and  section  311  of  the  Clean  Water  Act  and  shall 

7  notify  the  Administrator  of  such  designations.    Such 

8  State   officials   shall   assess   damages    to   natural   re- 

9  sources  for  the  purposes  of  this  Act  and  section  311  of 

10  the  Clean   Water  Act  for  those  resources  under  their 

1 1  trusteeship. 

12  "(C)  Rebuttable  pre  sumption, — Any  deter- 

13  ruination    or   assessment    of  damages    to    natural   re- 

14  sources  for  the  purposes  of  this  Act  and  section  311  of 

15  the   Clean    Water  Act  made  by  a  Federal  or  State 

16  trustee  in  accordance  with  the  regulations  promulgated 

17  under  section  301(c)  of  this  Act  shall  have  the  force 

18  and  effect  of  a  rebuttable  presumption  on  behalf  of  the 

19  trustee  in  any  judicial  proceeding  under  this  Act  or 

20  section  311  of  the  Clean  Water  Act.  ". 

21  {(2)  Section  107(f)(1)  of  CERCLA  (as  designated  by 

22  paragraph  (1)  of  this  subsection)  is  amended  by  striking  out 

23  the  third  sentence  and  inserting  in  lieu  therof  the  following: 

24  "Sums   recovered   by   the   United   States    Government   as 

25  trustee  under  this  subsection  shall  be  retained  by  the  Admin- 
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1  istrator,  without  further  appropriation,  for  use  only  to  re- 

2  store,  replace,  or  acquire  the  equivalent  of  such  natural  re- 

3  sources.  Sums  recovered  by  a  State  as  trustee  under  this 

4  subsection  shall  be  available  for  use  only  to  restore,  replace, 

5  or  acquire  the  equivalent  of  such  natural  resources  by  the 

6  State.  The  measure  of  damages  in  any  action  under  subpara- 

7  graph  (C)  of  subsection  (a)  shall  not  be  limited  by  the  sums 

8  which  can  be  used  to  restore  or  replace  such  resources.".} 

9  (e)     Federal     Agencies. — Section     107(g)     of 

10  CERCLA  is  amended  to  read  as  follows: 

11  "(g)  Federal  Agencies. — For  provisions  relating  to 

12  Federal  agencies  see,  section  119  of  this  Act. " 

13  (f)  Federal  LiEN.—Section  107  of  CERCLA  is 

14  amended  by  adding  the  following  new  subsection  {new  sub- 

15  section}  after  subsection  (j): 

16  "(k)  Federal  Lien. — 

17  "(1)  In  general. — All  costs  and  damages  for 

18  which  a  person  is  liable  to  the   United  States  under 

19  subsection  (a)  of  this  section  {(other  than  the  owner  or 

20  operator  of  a  vessel  under  paragraph  (1)  of  subsection 

21  (a))}  shall  constitute  a  lien  in  favor  of  the    United 

22  States  upon  all  real  property  and  rights  to  such  proper- 

23  ty  which — 

24  "(A)  belong  to  such  person;  and 
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1  "(B)  are  subject  to  or  affected  by  a  removal 

2  or  remedial  action. 

3  "(2)  Duration. — The  lien  imposed  by  this  sub- 

4  section  shall  arise  at  the  time  costs  are  first  incurred 

5  by  the  United  States  with  respect  to  a  response  action 

6  under  this  Act.  Such  lien  shall  continue  until  the  li- 

7  ability  for  the  costs  (or  a  judgment  against  the  person 

8  arising  out  of  such  liability)  is  satisfied  or  becomes 

9  unenforceable    through    operation    of    the    statute    of 

10  limitations  provided  in  section  113. 

11  "(3)  Notice  and  validity. — The  lien  imposed 

12  by  this  subsection  shall  be  subject  to  the  rights  of  any 

13  purchaser,   holder  of  a  security  interest,   or  judgment 

14  lien  creditor  whose  interest  is  perfected  under  applica- 

15  ble  State  law  before  notice  of  the  lien  has  been  filed  in 

16  the  appropriate  office  within  the  State  (or  county  or 

17  other    governmental    subdivision),    as    designated    by 

18  State  law,  in  which  the  real  property  subject  to  the  lien 

19  is  physically  located.  Any  such  purchaser,  holder  of  a 

20  security  interest,  or  judgment  lien  creditor  shall  be  af- 

21  forded  the  same  protections  against  the  lien  imposed  by 

22  this  subsection  as  are  afforded  under  State  law  against 

23  a  judgment  lien  which  arises  out  of  an  unsecured  obli- 

24  gation  and  which  arises  as  of  the  time  of  the  filing  of 

25  the  notice  of  the  lien  imposed  by  this  subsection.  If  the 
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1  State  has  not  by  law  designated  one  office  for  the  re- 

2  ceipt  of  such  notices  of  liens,  the  notice  shall  be  filed  in 

3  the  office  of  the  clerk  of  the  United  States  district  court 

4  for  the  district  in  which  the  real  property  is  physically 

5  located.  For  purposes  of  this  subsection,  the  terms  'pur- 

6  chaser'  and  'security  interest'  shall  have  the  definitions 

7  provided  under  section  6323(h)  of  the  Internal  Reve- 

8  nue  Code  of  1954.   ^XThis  paragraph  shall  not  apply 

9  with   respect   to   any  person   who   has   or  reasonably 

10  should  have  actual  notice  or  knowledge  that  the  United 

11  States  has  incurred  costs  giving  rise  to  a  lien  under 

12  paragraph  (1)  of  this  subsection.  ]  ] 

13  "(4)  Action  in  rem. — The  costs  constituting  the 

14  lien  may  be  recovered  in  an  action  in  rem  in  the 

15  United  States  district  court  for  the  district  in  which 

16  the  removal  or  remedial  action  is  occurring  or  has  oc- 

17  curred.  Nothing  in  this  subsection  shall  affect  the  right 

18  of  the   United  States  to  bring  an  action  against  any 

19  person  to  recover  all  costs  and  damages  for  which  such 

20  person  is  liable  under  subsection   (a)  of  this  section 

21  {section.}. 

22  {(1)  Maeitime  Lien. — All  costs  and  damages  for  which 

23  the  owner  or  operator  of  a  vessel  is  liable  under  subsection 

24  (a)(1)  with  respect  to  a  release  or  threatened  release  from 

25  such  vessel  shall  constitute  a  maritime  lien  in  favor  of  the 
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1  United  States  on  such  vessel.  Such  costs  may  be  recovered  in 

2  an  action  in  rem  in  the  district  court  of  the  United  States  lor 

3  the  district  in  which  the  vessel  may  be  found.  Nothing  in  this 

4  subsection  shall  affect  the  right  of  the  United  States  to  bring 

5  an  action  against  the  owner  or  operator  of  such  vessel  in  any 

6  court  of  competent  jurisdiction  to  recover  such  costs.". 

7  {(g)    Technical    Amendment. — Section    107(a)    of 

8  CERCLA  is  amended  by  adjusting  the  left  hand  margin  of 

9  the  text  of  such  subsection  following  "by  such  person,"  the 
•  10  second  time  it  appears  so  that  ther  is  no  indentation  of  such 
,11  text  through  "for — "and  so  that  the  text  of  subparagraphs 

12  following  "for — "  is  aligned  with  paragraphs  (1)  through 

13  (4).} 

14  SEC.  108.  FINANCIAL  RESPONSIBILITY. 

15  (a)  Evidence  of  Financial  Responsibility. — 

16  Section  108(b)(2)  of  CERC LA  As  amended  by  adding  the 

17  following  at  the  end  thereof:  "Financial  responsibility  may 

18  be  established  by  any  one,  or  any  combination,  of  the  follow- 
19 ->ing:  insurance,  guarantee,  surety  bond,   letter  of  credit,  or 

20  qualification  as  a  self -insurer..  In  promulgating  requirements 

21  under  this  section,  {subsection,}  the  Administrator  is  author- 

22  ized  to  specify  policy  or  other  contractual  terms,  conditions, 

23  or  defenses  which  are  necessary,  or  which  are  unacceptable, 

24  in  establishing  such  evidence  of  financial  responsibility  in 

25  order  to  effectuate  the  purposes  of  this  Act.  ". 
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1  (b)  Direct  Action;  Liability. — Subsections  (c)  and 

2  (d)  of  section  108  of  CERCLA  are  amended  to  read  as 

3  follows: 

4  -%>  Direct  Action  +n   Case  bf  Bankruptcy, 

5  Etc. — In  emy  ease  where  a  person  liable  under  section  4W 

6  is  in  bankruptcy,  reorganization,  er  arrangement  pursuant  te 

7  the  Federal  Bankruptcy  Code,  er  where  with  reasonable  dUi- 

8  gcncc  jurisdiction  in  the  Federal  Courts  cannot  be  obtained 

9  ever  a  person  liable  under  section  1&?  likely  te  be  solvent  at 

10  the  time  ef  judgment,  any  claim  authorized  by  section  j#7  er 

11  m  may  be  asserted  directly  against  the  guarantor  providing 

12  evidence  ef  financial  responsibility  for  that  person,  in  the 

13  ease  ef  any  action  pursuant  te  this  subsection,  sueh  guaran 

14  ter  shall  be  entitled  te  invoke  aU  rights  and  defenses  which 

15  would  heme  been  available  te  the  person  liable  under  section 

16  1Q¥  if  any  action  had  been  brought  against  sueh  person  by 

17  the  claimant  and  which  would  have  been  available  te  the 

18  guarantor    if   an    action    had    been    brought    against    the 

19  guarantor  by  sueh  person. 

20  {"(c)  Direct  Action.— 

21  {"(1)  Releases  from  vessels. — In  the  case  of  a  re- 

22  lease  or  threatened  release  from  a  vessel,  any  claim 

23  authorized  by  section  107  or  111  may  be  asserted  di- 

24  rectly  against  any  guarantor  providing  evidence  of  fi- 

25  nancial  responsibility  for  such  vessel  under  subsection 

HR  2817  RH2 2 
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1  (a).    In   defending   such    a   claim,    the    guarantor    may 

2  invoke  all  rights  and  defenses  which  would-be  available 

3  to  the  owner  or  operator  under  this  title.  The  guaran- 

4  tor  may  also  invoke  the  defense  that  the  incident  was 

5  caused  by  the  willful  misconduct  of  the  owner  or  oper- 

6  ator,  but  the  guarantor  may  not  invoke  any  other  de- 

7  fense  that  the  guarantor  might  have  been  entitled  to 

8  invoke  in  a  proceeding  brought  by  the  owner  or  opera- 

9  tor  against  him. 

10  {"(2)  Releases  from  facilities. — In  the  case  of  a 

11  release  or  threatened  release  from  a  facility,  any  claim 

12  authorized  by  section  107  or  111  may  be  asserted  di- 

13  rectly  against  any  guarantor  providing  evidence  of  fi- 

14  nancial  responsibility  for  such  facility  under  subsection 

15  (b),  if  the  person  liable  under  section  107  is  in  bank- 

16  ruptcy,  reorganization,  or  arrangement  pursuant  to  the 

17  Federal  Bankruptcy  Code,  or  if,  with  reasonable  dili- 

18  gence,  jurisdiction  in  the  Federal  courts  cannot  be  ob- 

19  tained  over  a  person  liable  under  section  107  who  is 

20  likely  to  be  solvent  at  the  time  of  judgment.  In  the 

21  case   of  any   action  pursuant  to   this   paragraph,   the 

22  guarantor  shall  be  entitled  to  invoke  all  rights  and  de- 

23  fenses  which  would  have  been  available  to  the  person 

24  liable  under  section  107  if  any  action  had  been  brought 

25  against  such  person  by  the  claimant  and  all  rights  and 
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1  defenses  which  would  have  been  available  to  the  guar- 

2  antor  if  an  action  had  been  brought  against  the  guaran- 

3  tor  by  such  person.} 

4  "(d)  Limitation  of  Guarantor  Liability. — 

5  "(1)     Total     liability. — The    total    liability 

6  under  this  Act  of  any  guarantor  for  a  facility   {or 

7  vessel}  shall  be  limited  to  the  aggregate  amount  which 

8  the  guarantor  .has  provided  as  evidence  of  financial  re- 

9  sponsibility  to  the  person  liable  under  section  107. 

10  "(2)  Other  liability. — Nothing  in  this  subsec- 

11  tion%shall  be  construed  to  limit  any  other  State  or  Fed- 

12  -eral  statutory,  contractual  or  common  law  liability  of  a 

13  guarantor,  including,  but  not  limited  to,  the  liability  of 

14  such  guarantor  for  bad  faith  either  in  negotiating  or  in 

15  failing  Jo  .negotiate  the  settlement  of  any  claim.  Noth- 

16  ing  in  this  subsection  shall  be  construed,  interpreted,  or 

17  applied  to  diminish  the  liability  of  any  person  under 

18  section  107  of  this  Act  or  other  applicable  law.  ". 

19  SEC.  109.  PENALTIES. 

20  (a)      Section     103.— (1)      Section     103(b)(3)     of 

21  C  EEC  LA  is  amended  by  striking  out  u  $10,000  or  impris- 

22  oned  for  not  more  than  one  year,  or  both"  and  substituting 

23  "in  accordance  with  section  3623  (or  3571  if  applicable)  of 

24  title  18  of  the  United  States  Code  or  imprisoned  for  not  more 

25  than  3  years,  or  both  ". 
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1  (2)    Section    103(h)(3)   of   CERCLA    is   amended   by 

2  adding  the  following  before  the  last  sentence  thereof:   "Any 

3  such  person  shall  also  be  subject  to  a  civil  penalty  of  not  more 

4  than    $25,000   for   each    day    during    which    such    failure 

5  continues. ". 

6  (3)   Section   103(d)(2)  of  CERCLA   is  amended  by 

7  striking  out  "not  more  than  $20,000,  or  imprisoned  for  not 

8  more  than  one  year  or  both.  "  and  substituting  "in  accordance 

9  with  section  3623  (or  3571  if  applicable)  of  title  18  of  the 

10  United  States  Code  or  imprisoned  for  not  more  than  three 

1 1  years,  or  both.  Any  such  person  shall  also  be  subject  to  a  civil 

12  penalty  of  not  more  than  $25,000  for  each  day  during  which 

13  such  violation  continues.  ". 

14  (b)  Section  104.— Section  104(e)(2)  of  CERCLA  is 

15  amended  by  adding  the  following  at  the  end  thereof: 

16  "(E)  Any  person  who  fails  or  refuses  to  comply  with  a 

17  request  or  order  under  this  subsection  shall  be  subject  to  a 

18  civil  penalty  of  not  more  than  $25,000  for  each  day  during 

19  which  such  failure  or  refusal  continues.  '* 

20  (c)  Section  106.— Section  106(b)  of  CERCLA  is 

21  amended    by    striking     out     "$5,000"    and    substituting 

22  "$25,000". 

23  (d)    Section   109.— Section    109   of   CERCLA    is 

24  amended    by    striking    out     "$10,000"    and    substituting 

25  "$25,000",   by  striking  out  the  heading  and  substituting 
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1  "Penalties",   by  inserting   "(a)  Failure  to   Comply 

2  with  Section  108.—"  after  "109."  and  by  adding  the 

3  following  at  the  end  thereof — 

4  "(b)  False  or  Misleading  Information. — 

5  "(1)  Criminal  penalty. — Any  person  who  sub- 

6  mits  in  any  notice  required  under  section  103  any  in- 

7  formation  which  he  knows  to  be  false  or  misleading 

8  shall  be  imprisoned  for  not  more  than  three  years  or 

9  fined  in  accordance  with  section  3571  of  title  18  of  the 

10  United  States  Code  (or  section  3623  of  title  18  if  ap- 

1 1  plicable),  or  both. 

12  "(2)  Civil  penalty. — Any  person  who  submits 

13  in  any  notice  required  under  section  103  any  false  or 

14  misleading  information  shall  be  subject  to  a  civil  pen- 
lb  alty  of  not  more  than  $25,000  for  each  day  during 

16  which  such  violation  continues  unless  such  information 

17  is   corrected  within   30  days   after  the   date   of  such 

18  submission. 

19  "(c)  Assessment  and  Collection  of  Civil  Pen- 

20  ALTIES. — Any  civil  penalty  under  this  Act  shall  be  assessed 

21  and  collected  in  the  same  manner,  and  subject  to  the  same 

22  provisions,  as  in  the  case  of  dvil  penalties  assessed  and  col- 

23  lected  under  section  16  of  the  Toxic  Substances  Control  Act. 

24  In  any  proceeding  for  the  assessment  of  such  a  penalty  the 

25  Administrator  may  issue  subpoenas  for  the  attendance  and 
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1  testimony  of  witnesses  and  the  production  of  relevant  papers, 

2  books,   and  documents  and  may  promulgate  rules  for  dis- 

3  covery  procedures. ". 

4  (e)  Section  112.— Section  112(b)(1)  of  CEECLA  is 

5  amended  by  striking  out  "up  to  $5,000  or  imprisoned  for  not 

6  more  than  one  year,  or  both  "  and  substituting  "in  accordance 

7  with  section  3623  (or  3571  if  applicable)  of  title  18  of  the 

8  United  States  Code  or  imprisoned  for  not  more  than  3  years, 

9  or  both". 

10  SEC.  110.  TAX  ON  CERTAIN  IMPORTED  SUBSTANCES  AS  ALTER- 

11  NA  TIVE  TO  FEDERAL  SHARE. 

12  Section  111  of  CERCLA  is  amended  by  adding  at  the 

13  end  thereof  the  following  new  subsection: 

14  "(o)    Tax    on   Imported    Substances. — (1)    The 

15  amount  authorized  to  be  appropriated  for  any  fiscal  year 

16  under  subsection  (m)  for  deposit  into  the  Hazardous  Sub- 

17  stances  Superfund  shall  be  reduced  by  the  revenues  estimated 

18  to  be  received  during  such  year  from  a  tax  described  in 

19  paragraph  (2). 

20  "(2)  A  tax  is  described  in  this  paragraph  only  if — 

21  "(A)  the  tax  is  designed  to  generate  revenues  of 

22  $140,000,000  for  each  of  the  5  fiscal  years  after  fiscal 

23  year  1985, 

24  "(B)  the  tax  is  imposed  on  the  sale  by  the  import- 

25  er  of  any  substance  which  is  directly  or  substantially 
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1  manufactured  or  produced  from  materials  or  feedstocks 

^2  consisting  of  1  or  more  taxable  chemicals  (as  defined 

3  in  section  4662(a)  of  the  Internal  Revenue  Code  of 

4  1954),  and 

5  "(C)  the  amount  of  the  tax  is  Jhe  amount  of  the 

6  tax  which  would  hav&been  imposed  by  section  4661  of 

7  isuch   Code  on  the  taxable  chemicals   (as  so  defined) 

8  used  as  raw  materials  or  feedstocks  in  the  manufacture 

9  or  production  of  such  substance  if  such  taxable  chemi- 

10  cals  had  been  sold  in  the  United  States  for  use  in  the 

1 1  manufacture  or  production  of  such  substance. 

L2  //  the 'Tmtparter  does  not  fwrmi&h  sufficient  information  to  de- 

13  termine  under  subparagraph  (C)  the  amount  of  tax  imposed 

14  on  any  substance,  the  tax  is  described  in  this  paragraph  only 

15  if  the  amount  of  the  tax  imposed  on  such  substance  is  10 

16  percent  of  the  appraised  value  of  such  substance  as  of  the 

17  time  such  substance  was  entered  into  the  United  States  for 

18  consumption,  use,  or  warehousing. 

19  "(3)    Such  a   tax  should  take  effect  on  January   1, 

20  1986.". 

21  SEC.  HI.  USES  OF  FUND. 

22  (a)  Amount  of  Fund. — Section  111  of  C EEC  LA  is 

23  amended  by  inserting  the  following  immediately  after  "(a)": 

24  "In  General. — For  the  purposes  specified  in  this  section 

25  there  is  authorized  to  be  appropriated  from  the  Hazardous 
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1  Substance  Superfund  established  under  section  221  not  more 

2  than  $1,750,000,000  for  each  of  the  5  fiscal  years  commenc- 

3  ing  with  October  1,  1985  (plus  for  each  such  fiscal  year  an 

4  amount  equal  to  so  much  of  the  aggregate  amount  authorized 

5  to  be  appropriated  under  this  subsection  as  has  not  been  ap- 

6  propriated  before  the  beginning  of  the  fiscal  year  involved). " 

7  (b)  Use  of  Fund  for  Grants. — Section  111(a)  of 

8  C EEC  LA  is  amended  by  striking  out  "and"  at  the  end  of 

9  paragraph  (3),  by  striking  out  the  period  at  the  end  of  para- 

10  graph  (4)  and  substituting  ";  and",  and  by  adding  the  follow- 

1 1  in(7  new  paragraph — at  the  end  thereof — 

12  "(5)  the  cost  of  grants  under  section  117(e)  (relating  to 

13  grants  to  citizens  for  technical  assistance).  " 

14  (c)      Uses     Included. — (1)     Section     111(c)     of 

15  CERCLA  is  amended  by  striking  out  "and"  at  the  end  of 

16  paragraph   (5),   by  striking  out  the  period  at  the  end  of 

17  paragraph  (6)  and  substituting  ";  and",  and  by  adding  the 

18  following  new  paragraphs  at  the  end  thereof: 

19  "(7)  costs  incurred  by  the  Administrator  in  evalu- 

20  ating    facilities   pursuant    to   petitions    under   section 

21  105(b); 

22  "(8)  the  costs  of  appropriate  Federal  and  State 

23  oversight  of  remedial  activities  at  National  Priorities 

24  List  sites  resulting  from  consent  orders  or  settlement 

25  agreements,  where  the  responsible  party  or  parties  have 
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1  been  determined,  but  where  inadequate  oversight  assist- 

2  ance  has  been  provided  by  that  responsible  party  or 

3  parties;  and 

4  "(9)   the  costs  of  carrying  out  the  research  and 

5  training  program  under  section  116(s),   to  the  extent 

6  that  such  costs  do  not  exceed  the  following  amounts — 

7  "(A)  For  the  fiscal  year  1986,  $3,000,000. 

8  "(B)  For  the  fiscal  year  1987,  $10,000,000. 

9  "(C)  For  the  fiscal  year  1988,  $25,000,000. 

10  "(D)  For  the  fiscal  year  1989,  $35,000,000. 

11  "(E)       For       the       fiscal       year       1990, 

12  $40,000,000." 

13  (2)   Section   111(c)(4)   of  CERCLA   is  amended  by 

14  striking  out  "epidemiologic  studies"  and  substituting  "epide- 

15  miologic  and  laboratory  studies,  health  assessments,  prepara- 

16  tion  of  toxicologic  profiles  ". 

17  (d)  Definition  of  Health  Assessment. — Section 

18  111(c)  of  CERCLA  is  amended  by  adding  the  following  at 

19  the  end  thereof:  "As  used  in  paragraph  (4),  the  term  'health 

20  assessment*  shall   have   the   meaning  provided  by   section 

21  116(f)(7). 

22  (e)  Natural  Resource  Damage  Claims. — Section 

23  111  of  CERCLA  is  amended  as  follows — 
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1  0)  -hi  mhtwetion  (k}  innerl  h>  period  aftov  "till*}" 
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3  follows. 

4  {(1)  In  subsection  (b) — 

5  {(A)  strike  out  "for  injury  to,  or  destruction 

6  or  loss  of,   natural  resources,   including  cost  for 

7  damage  assessment"  and  replace  it  with  "for  the 

8  cost  of  damage  assessments  relating  to  injury  to, 

9  destruction  or  loss  of,  natural  resources";  and 

10  {(B)  strike  out  "for  natural  resources"  wher- 

11  ever  it  appears  and  replace  it  with  "relating  to 

12  natural  resources".} 

13  (2)  In  subsection  (c)  strike  out  paragraphs  0)  emd 

14  (2)  {paragraph  (2)}. 

15  (3)  Strike  out  subsection  (d). 

16  (4)  Strike  out  subsections  (h)  and  (i). 

17  (f)    Amendments    to    Section    111(e). — Section 

18  111(e)  of  CERCLA  is  amended  as  follows — 

19  (1)  In  paragraph  (1)  insert  "pursuant  to  subsec- 

20  tion  111(a)(2)"  after  the  word  "Fund"  the  first  time  it 

21  appears. 

22  (2)  In  paragraph  (2)  insert  "(A) "  before  "for  the 

23  purposes"  and  insert  the  following  before  the  period  at 

24  the  end  thereof:    "and  (B)  for  the  repayment  of  ad- 
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1  varices  made  under  section  223(c),  other  than  advances 

2  subject  to  the  limitation  of  section  223(e)(2)(C)". 

3  (g)     Inspector     General. — Section     lll(k)     of 

4  CERCLA  is  amended  to  read  as  follows: 

5  "(k)  Inspector  General. — In  each  fiscal  year,  the 

6  Inspector  General  of  each  department,   agency,   or  instru- 

7  mentality  of  the  United  States  which  is  carrying  out  any 

8  authority  of  this  Act  shall  undertake  the  following — 

9  "(X)  Audit. — The  conduct  of  an  annual  audit  of 

10  all  payments,    obligations,    reimbursements,    or   other 

11  uses  of  the  Fund. in  the  prior  fiscal  year,  to  assure  that 

12  the    Fund   is   being  ^properly   administered   and   that 

13  claims  are  .being  appropriately  and  expeditiously  con- 

14  sidered.  The  audit  shall  include  an  examination  of  a 

15  random  sample  of  agreements  with  States  carrying  out 

16  response  actions  under  Jhis  subtitle  and  an  examina- 

17  tion  of  remedial  investigations  and  feasibility  studies 

18  prepared  for  remedial  actions. 

19  "(2)    Status   report. — The  preparation   of  a 

20  report  on  the  status  of  all  remedial  and  enforcement  ac- 

21  tions   undertaken   during   the  prior  fiscal   year.    The 

22  status  report  shall  include  a  comparison  to  remedial 

23  and   enforcement   actions    undertaken    in  prior  fiscal 

24  years. 
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1  "(3)  Estimate. — The  preparation  of  an  estimate 

2  of  the  amount  of  resources,   including  the  number  of 

3  work  years  or  personnel,  which  would  be  necessary  for 

4  the  department,  agency,  or  instrumentality  to  complete 

5  the  implementation  of  all  duties  vested  in  the  depart - 

6  ment,  agency,  or  instrumentality  under  this  Act. 

7  The   Inspector   General  shall  submit   to   the    Congress   an 

8  annual  report  regarding  the  audit  and  status  report  required 

9  under  this  subsection.  The  report  shall  contain  such  recom- 

10  mendations   as   the    Inspector    General  deems   appropriate. 

11  Each   Federal   agency   shall   cooperate   with   the   Inspector 

12  General  in  carrying  out  this  subsection.  ". 

13  (h)  Authorization  of  Appropriations. — Section 

14  111    of   CERCLA    is   amended   by   adding   the   following 

15  subsection  after  subsection  (I): 

16  "(m)  General  Revenue  Share  of  Superfund. — 

17  "(1)  In  General. — The  following  sums  are  au- 

18  thorized  to  be  appropriated,  out  of  any  money  in  the 

19  Treasury  not  otherwise  appropriated,  to  the  Hazardous 

20  Substance  Superfund — 

21  "(A)  For  fiscal  year  1986,  $250,000,000. 

22  "(B)  For  fiscal  year  1987,  $250,000,000. 

23  '%€)  For  fiscal  year  1988,  $250,000,000. 

24  "(D)  For  fiscal  year  1989,  $250,000,000. 

25  "(E)  For  fiscal  year  1990,  $250,000,000. 
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1  In  addition  there  is  authorized  to  be  appropriated,  to 

2  the   Hazardous   Substance   Superfund  for  each  fiscal 

3  year  an  amount  equal  to  so  much  of  the  aggregate 

4  amount  authorized  to  be  appropriated  under  this  sub- 

5  section   (and  paragraph   (2)  of  section  221(b)   of  the 

6  Hazardous  Substance  Response  Revenue  Act  of  1980, 

7  as  in  effect  before  its  repeal)  as  has  not  been  appropri- 

8  ated  before  the  beginning  of  the  fiscal  year  involved. 

9  "(2)  Computation. — The  amounts  authorized  to 

10  be  appropriated  under  paragraph  (1)  of  this  subsection 

11  in  a  given  fiscal  year  shall  be  available  only  to  the 

12  extent   that   such   amount   exceeds   the   amount   deter- 

13  mined  by  the  Secretary  under  section  221(b)(1)(B)  for 

14  the  prior  fiscal  year.  ". 

15  (i)  AT  SDR.— Section  111  of  CERCLA  is  amended  by 

16  adding  the  following  new  subsection  after  subsection  (m): 

17  "(n)  Agency  for  Toxic  Substances  and  Disease 

18  Registry. — For  fiscal  year  1986  and  each  fiscal  year 

19  thereafter,  not  less  than  $30,000,000  shall  be  directly  avail- 

20  able  to  the  Agency  for  Toxic  Substances  and  Disease  Regis- 

21  try  to  be  used  for  the  purpose  of  carrying  out  activities  de- 

22  scribed  in  subsection  (c)(4)  and  section  116.  Any  funds  so 

23  made  available  which  are  not  obligated  by  the  end  of  the 

24  fiscal  year  in  which  made  available  shall  be  returned  to  the 

25  Trust  Fund.'\ 


2881 
48 

1  SEC.  112.  CLAIMS  PROCEDURE. 

2  Section  112(d)  of  CERCLA   is  amended  to  read  as 

3  follows: 

4  "(d)  Statute  of  Limitations. — 

5  "(1)  Claims  for  recovery  of  costs. — No 

6  claim  may  be  presented  under  this  section  for  recovery 

7  of  the  costs  referred  to  in  section  107(a)  after  the  date 

8  6  years  after  the  date  of  completion  of  all  response 

9  action. 

10  "(2)  Minors  and   incompetents. — The   time 

11  limitations  contained  herein  shall  not  begin  to  run — 

12  "(A)  against  a  minor  until  the  earlier  of  the 

13  date  when  he  reaches  eighteen  years  of  age  or  the 

14  date    on    which    a    legal    representative    is    duly 

15  appointed  for  him,  or 

16  "(B)  against  an  incompetent  person  until  the 

17  earlier  of  the  date  on  which  his  incompetency  ends 

18  or  the  date  on  which  a  legal  representative  is  duly 

19  appointed  for  him.  " 

20  ItSEC.  113.  LITIGATION,  JURISDICTION,  AND  VENUE. 

21  LL(a)  Nationwide  Service  of  Process. — Sec- 

22  tion  113  of  CERCLA  is  amended  by  adding  the  following 

23  new  subsection  at  the  end  thereof: 

24  Ll"(f)  Nationwide  Service. — In  any  action  by 

25  the  United  States  under  section  106  or  107,  process  may  be 

26  served  in  any  district  where  the  defendant  is  found,  resides, 
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1  transacts  business,  or  has  appointed  an  agent  for  the  service 

2  of  process.". 

3  T.l(b)  Contribution;  Statute  of  Limitation. — 

4  Section  113  of  CERCLA  is  amended  by  adding  the  follow- 

5  ing  new  subsections  after  subsection  (f): 

6  [  C ' l(9)  CONTRIB  UTION.  — 

7  Ll"W  Contribution. — Except  as  provided  in 

8  paragraph   (2),    any  defendant  alleged  or  held  to  be 

9  liable  in  an  action  under  section  106  or  section  107 

10  may  bring   an   action   for  contribution   or  indemnity 

1 1  against  any  other  person  liable  or  potentially  liable.  In 

12  any  such  action  in  a  court  of  the   United  States  the 

13  Federal  Rules  of  Civil  -Procedure  shall  apply.  Except 

14  as  provided  in  paragraph  (2)  of  this  subsection,   this 

15  subsection  shall  not  impair  any  right  of  contribution  or 

16  indemnity  under  existing  law. 

17  H"(2)  Settlement. — When  a  party  has  re- 

18  solved  its  liability  to  the  United  States  or  a  State  in  a 

19  judicially  approved  good- faith  settlement,  such  person 

20  shall  not  be  liable  for  claims  for  contribution  or  indem- 

21  nity   regarding   matters   addressed   in    the   settlement. 

22  Such  settlement  does  not  discharge  any  of  the  other 

23  parties  unless  its  terms  so  provide,  but  it  reduces  the 

24  claim  against  the  others  to  the  extent  of  any  amount 

25  stipulated  by  the  settlement. 
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1  H%V  Persons  not  parties  to  settle- 

2  MENT. — Nothing    in    this    subsection    shall    affect    or 

3  modify  in  any  way  the  rights  of — 

4  EC"W  the  United  States, 

5  LL"(B)  a  State,  or 

6  [['YG)  any  person  that  has  resolved  its  li- 

7  ability  to  the  United  States  or  a  State  in  a  good- 

8  faith  settlement, 

9  to  seek   contribution   or  indemnification   against  any 

10  persons  who  are  not  party  to  a  settlement  referred  to  in 

11  paragraph  (2).  Any  contribution  action  brought  under 

12  this  subsection  shall  be  governed  by  Federal  law.   In 

13  any  such  action  under  this  subsection  for  contribution 

14  the  rights  of  a  State  and  person  referred  to  in  subpara- 

15  graph  (C)  shall  be  subordinated  to  the  rights  of  the 

16  United  States. 

17  EC'W  Statute  of  Limitations. — 

18  LL"(1)    Actions    for    natural    resource 

19  damages. — Except  as  provided  in  paragraph  (3),  no 

20  action  may  be  commenced  for  damages  (as  defined  in 

21  section  101(6))  under  this  Act,   unless  that  action  is 

22  commenced    within    6    years    after    the    later    of   the 

23  following — 

24  EC"W    The   date   of  the  discovery  of  the 

25  loss. 
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1  1,-1* ((B)  The  date  on  which  regulations  are 

2  promulgated  under  section  301(c). 

3  [["(£)  Actions  for  recovery  of  costs. — 

4  No  action  may  bccommenced' under  section  107  for  re- 

5  covery  of  the  costs -referred  to  in  section  107(a)  after 

6  the  date  6  years  after  the.  date  of  completion  of  the  re- 

7  sponse  action.  .Except  as  provided  in  the  preceding  sen- 

8  tence,  an  action  may  he  commenced  under  section  107 

9  for  recovery  of  costs  at  any  time  after  such  costs  have 

10  been  incurred. 

11  [["(3)  Contribution. — No  action  for  contri- 

12  bution  for  any  response  costs  or  damages  may  be  com- 

13  menced  more  than  3  years  after — 

14  [['Y4)  the  date  of  judgment  in  any  action 

15  under  this  Act  for  recovery  of  such  costs  or  dam- 

16  ages,  or 

17  EE'Y#)  the  date  of  entry  of  a  judicially  ap- 

18  proved  settlement  with   respect  to  such   costs   or 

19  damages. 

20  Ct*T4)    Subrogation. — No    action    based   on 

21  rights  subrogated  pursuant  to  this  section  by  reason  of 

22  payment  of  a  claim  may  be  commenced  under  this  title 

23  more  than  3  years  after  the  date  of  payment  of  such 

24  claim. 
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1  CE'W    Minors    anb    incompetents.     The 

2  time   limitations   contained  herein   shall   not   begin    to 

3  run — 

4  EE'Y^U  against  a  minor  until  the  earlier  of 

5  the  date  when  he  reaches  eighteen  years  of  age  or 

6  the  date  on  which  a  legal  representative  is  duly 

7  appointed  for  him,  or 

8  H"(B)  against  an  incompetent  person  until 

9  the  earlier  of  the  date  on  which  his  incompetency 

10  ends  or  the  date  on  which  a  legal  representative  is 

11  duly  appointed  for  him.  ". 

12  C  L(c)  Pre-Enforcement  Review. — 

13  11(1)      Conforming     amendment. — Section 

14  113(b)  of  CERCLA  is  amended  by  striking  out  the 

15  word    "subsection"  and  inserting  in   lieu   thereof  the 

16  words    "subsections,"  and   inserting    "and    (i)"  after 

17  "(a)". 

18  Ll(2)   Timing  of  review;  administrative 

19  RECORD. — Section  113  of  CERCLA  is  amended  by 

20  adding  at  the  end  thereof  the  following  new  subsections: 

21  [["&)  Timing  of  Review. — No  court  shall  have  ju- 

22  risdiction  to  review  any  challenges  to  removal  or  remedial 

23  action  selected  under  section  104  or  any  order  issued  under 

24  section  104(b)  or  to  review  any  order  issued  under  section 

25  106(a),  in  any  action  other  than  one  of  the  following: 


75-955  0-90-13 
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1  [["(%)  An  action  under  section  107  to  recover 

2  response  costs  or  damages  or  for  contribution  or  indem- 

3  nification. 

4  [["$y   An   action   to   enforce   an   order  issued 

5  under  section  104(b)  or  106(a)  or  to  recover  a  penalty 

6  for  violation  of  such  order. 

7  [["(3)  An  action  for  reimbursement  under  sec- 

8  tion  106(b)(2). 

9  [['Y4)  An  action  under  section  310  of  this  Act 

10  alleging   that    the   removal   or   remedial   action   taken 

11  under  section  104  or  secured  under  section  106  was  in 

12  violation   of  any   requirement   of  this  Act.    Such   an 

13  action  may  not  be  brought  with  regard  to  an  ongoing 

14  removal  where  a  remedial  action  is  to  be  undertaken  at 

15  the  site. 

16  [['Y«y  An  action  under  section  106  for  injunc- 

17  tive  relief  or  a  motion  to  review  the  Administrator's  se- 

18  lection  of  the  remedy  under  a  consent  decree  which  has 

19  been  entered  under  section  106  and  in  which  a  poten- 

20  tially  reponsible  person  has  made  a  commitment  to  un- 

21  dertake  a  remedial  investigation  and  feasibility  study 

22  and  to  implement  the  remedial  action  decision  of  the 

23  Administrator  following  review. 

24  [  [  "(j)  Administrative  Record. — 
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1  CC'Y/)    Limitation. — In    any  judicial   action 

2  under  section  106  or  107,  judicial  review  of  any  issues 

3  concerning  the  adequacy  of  any  response  action  taken 

4  or  ordered  by  the  Administrator  shall  be  limited  to  the 

5  administrative  record.    The   objections   which   may   be 

6  raised  in  any  such  judicial  action  under  section  106  or 

7  107  must  be  based  upon  the  comments  received  and  the 

8  evidence  contained  in  the  record. 

9  \m\mil(2)  Standard. — In  considering  such  objec- 

10  tions,  the  court  shall  uphold  the  Administrator's  deci- 

11  sion  in  selecting  the  response  action  unless  the  object- 

12  ing    party    can    demonstrate,    on    the    administrative 

13  record,  that  the  decision  was  arbitrary  and  capricious 

14  or  otherwise  not  in  accordance  with  law. 

15  I.t."(3)  Remedy. — //  the  court  finds  that  the  se- 

16  lection  of  the  response  action  was  arbitrary  and  capri- 

17  cious   or  otherwise  not  in  accordance   with   law,    the 

18  court  shall  award  only  the  response  costs  or  damages 

19  or  other  relief  being  sought  to  the  extent  that  such  relief 

20  is  not  inconsistent  with  the  national  contingency  plan. 

21  LL"(4)   Procedural   errors. — In   reviewing 

22  alleged  procedural  errors,  the  court  may  disallow  costs 

23  or  damages  only  if  the  errors  were  so  serious  and  relat- 

24  ed  to  matters  of  such  central  relevance  to  the  action 
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1  that  the  action  would  have  been  significantly  changed 

2  had  such  errors  not  been  made. 

3  [  [ ' '(k)  Participation  procedures. — 

4  CC'YX)      Regulations. — The     Administrator 

5  shall  promulgate  regulations  in  accordance  ivith  chap- 

6  ter  5  of  title  5  of  the  United  States  Code  establishing 

7  procedures  for  the  appropriate  participation  of  interest- 

8  ed  persons  in   the  development  of  the  administrative 

9  record  on  which  judicial  review  of  response  actions  will 

10  be  based.  For  remedial  actions,  such  regulations  shall 

1 1  include  procedures  for  providing  each  of  the  following, 

12  before  adoption  of  any  plan  for  remedial  action  to  be 

13  undertaken  by  the   United  States  or  a  State  or  any 

14  other  person  under  section  104  or  section  106  of  this 

15  Act— 

16  [['Y4)   Notice  to  potentially  affected  per- 
il sons  and  the  public,  which  shall  be  accompanied 

18  by  a  brief  analysis  of  the  plan  and  alternative 

19  plans  that  were  considered. 

20  H"(B)  A   reasonable  opportunity  to  com- 

21  ment  and  provide  information  regarding  the  plan. 

22  EE'YO?  An  opportunity  for  a  public  meeting 

23  in  the  affected  area. 

24  EC 'YW  A  response  to  each  of  the  signifi- 

25  cant  comments,  criticisms,  and  new  data  submit- 
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1  ted  in   written  or  oral  presentations   under  such 

2  procedures. 

3  [.CAW  Agency  support  for  the  basis  and 

4  purpose  of  the  selected  action. 

5  The  administrative  record  shall  include  the  items  developed 

6  and  received,  pursuant  to  the  procedures  established  under 

7  this  subsection. ". 

8  CC^       Reimbursement. — Section       106(h)       of 

9  CERCLA  is  amended  as  follows: 

10  [  1(1)  Insert  "(1)  "  after  "(b)  ". 

11  EE(2>)    Strike    out    "who    willfully''    and    insert 

12  "who,  without  sufficient  cause,  willfully  " 

13  CE(3)  Add  at  the  end  thereof  the  following  new 

14  paragraph: 

15  \m\m"(2)(A)  Any  person  who  receives  and  complies  with 

16  the  terms  of  any  order  issued  under  subsection  (a)  may, 

17  within  60  days  of  completion  of  the  required  action,  petition 

18  the  Administrator  for  reimbursement  from  the  Fund  for  the 

19  reasonable  costs  of  such  action,  plus  interest.  Any  interest 

20  payable  under  this  paragraph  shall  accrue  on  the  amounts 

21  expended  from  the  date  of  expenditure  at  the  same  rate  that 

22  applies  to  investments  of  the  Fund  under  section  223(b)  of 

23  this  Act. 

24  EE"ffi)  If  the  Administrator  refuses  to  grant  all  or 

25  part  of  a  petition  made  under  this  paragraph,  the  petitioner 
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1  may  within  30  days  of  receipt  of  such  refusal  file  an  action 

2  against  the  Administrator  in  the  appropriate  United  States 

3  district  court  seeking  reimbursement  from  the  Fund. 

4  [['YG)  Except  as  provided  in  subparagraph  (D),  to 

5  obtain  reimbursement,  the  petitioner  shall  establish  by  a  pre- 

6  ponderance  of  the  evidence  that  it  is  not  liable  for  response 

7  costs  under  section  107(a)  and  that  costs  for  which  it  seeks 

8  reimbursement  are  reasonable  in  light  of  the  action  required 

9  by  the  relevant  order. 

10  [["(Zy  A  petitioner  who  is  liable  for  response  costs 

11  under  section  107(a)  may  also  recover  its  reasonable  costs  of 

12  response  to  the  extent  that  it  can  demonstrate,  on  the  admin- 

13  istrative  record,  that  the  Administrator's  decision  in  selecting 

14  the  response  action  ordered  was  arbitrary  and  capricious  or 

15  was  otherwise  not  in  accordance  with  law.  Reimbursement 

16  awarded  under  this  subparagraph  shall  include  all  reasona- 

17  ble  response  costs  incurred  by  the  petitioner  pursuant  to  the 

18  portions  of  the  order  found  to  be  arbitrary  and  capricious  or 

19  otherwise  not  in  accordance  with  law. 

20  [["(2£)   Reimbursement  awarded  by  a  court  under 

21  subparagraph  (C)  or  (D)  may  include  appropriate  costs,  fees, 

22  and  other  expenses  in  accordance  with  section  2412  (a)  and 

23  (d)  of  title  28  of  the  United  States  Code.  A  petitioner  who 

24  has  established  pursuant  to  subparagraph  (C)  that  it  is  not 
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1  liable  for  any  response  eos/s  may  also  receive  compensatory 

2  damages. 

3  [["(/'!)  Any  reimbursement  awarded  under  this  para- 

4  graph  shall  not  be  paid  from   the   Hazardous   Substances 

5  Superfund.  "  ]  ] 

6  SEC  J 13.  LITIGATION,  JURISDICTION,  AND  VENUE. 

7  fa>  Nationwide  Service  of  Process.— Sec- 

8  tion  113  of  CERCLA  is  amended  by  adding  the  fol- 

9  lowing  new  subsection  at  the  end  thereof: 

10  "(f)  Nationwide  SERViCE.^-In  any  action  by 

11  Me  United  States  under  section  M6  or  107,  process 

12  may  be  served  in  any  district  where  the  defendant  is 

1 3  found,  resides,  "transacts ^business,  or  has  appointed 

14  tin  agent  for  the  service  of  process. ". 

15  (b)  Contribution;  Statue  of.  Limitation.— 

16  Section  113  of  CERCLA  is  amended  by  adding  the 

17  following  new  subsections  after  subsection  (f): 

18  "(g)  Contribution.— 

19  "(1)  Contribution.— Except  as  provided 

20  in  paragraph  (2),  any  person  potentially  liable 

21  or  held  to  be  liable  in  an  action  under  section 

22  106  or  section  107  may  bring  an  action  for  con- 

23  tribution    or    indemnity    against    any    other 

24  person  liable  or  potentially  liable.  In  any  such 

25  action  in  a  court  of  the  United  States  the  Fed- 
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1  eral  Rules  of  Civil  Procedure  shall  apply.  In 

2  any  such  contribution  action  in  a  court  of  the 

3  United  States,  the  court  may  use  its  equitable 

4  powers  to  apportion  costs  among  the  liable  par- 

5  ties,    taking  relevant  equitable  considerations 

6  into  account  Except  as  provided  in  paragraph 

7  (2)  of  this  subsection,  this  subsection  shall  not 

8  impair  any  right  of  contribution  or  indemnity 

9  under  existing  law. 

10  "(2)  Settlement.— A  person  who  has  re- 

11  solved  its  liability  to  the  United  States  or  a 

12  State  in  a  judicially  approved  settlement  shall 

13  not  be  liable  for  claims  for  contribution  regard- 

14  ing  matters  addressed  in  the  settlement.  Such 

15  settlement  does  not  discharge  any  of  the  other 

16  potentially  liable  persons  unless  its  terms  so 

17  provide,  but  it  reduces  the  potential  liability  of 

18  the  others  by  the  amount  of  the  settlement. 

19  "(3)  Persons  not  party  to  settle- 

20  ment.-(A)  If  the  United  States  or  a  State  has 

21  obtained    less    than    complete    relief  from    a 

22  person   who  has   resolved  its   liability  to   the 

23  United  States  or  the  State  in  an  administrative 

24  or  judicially  approved  settlement,   the  United 

25  States  or  the  Secretary  may  bring  an  action 


2893 


60 

1  against  any  person  who  has  not  so  resolved  its 

2  liability. 

3  "(B)  A  person  who  has  resolved  its  liabil- 

4  ity  to  the  United  States  or  a  State  for  some  or 

5  all  of  a  response  action  or  for  some  or  all  of 

6  the  costs  of  such  action  in  an  administrative  or 

7  judicially  approved  settlement  may  bring  an 

8  action    for    contribution    or    indemnification 

9  against  any  person  who  is  not  party  to  a  settle- 

10  ment  referred  to  in  paragraph  (2). 

11  "{€)  In  any  action  under  this  paragraph, 

12  the  rights  of  <tny  person  who  has  resolved  its 

13  liability  to  the  United  States  or  a  State  shall  be 

14  subordinate  to  the  rights  of  the  United  States 

15  or  the  State.  Any  contribution  action  brought 

16  under  this  paragraph  shall  be  governed  by  Fed- 

17  eral  law. 

18  "(h)  Statute  of  Limitations.— 

19  "(l)  Actions  for  natural  resource 

20  damages. — Except  as  provided  in  paragraph 

21  (3),  no  action  may  be  commenced  for  damages 

22  (as  defined  in  section  101(6))  under  this  Act, 

23  unless  that  action  is  commenced  within  3  years 

24  after  the  later  of  the  following — 
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1  "(A)  The  date  of  the  discovery  of  the 

2  loss. 

3  "(B)  The  date  on  which  regulations 

4  are  promulgated  under  section  301(c). 

5  With  respect  to  any  facility  listed  on  the  na- 

6  tional  priorities  list,  any  Federal  facility  idea- 

7  tified  under  section   120,   or  any  facility  at 

8  which  a  remedial  action  is  otherwise  scheduled, 

9  an  action   for  damages   must  be  commenced 

10  within  3  years  after  the  completion  of  the  re- 

11  medial  action  (excluding  operation  and  mainte- 

12  nance   activities),    but   in   no   event   may   an 

13  action  for  damages  with  respect  to  such  a  facil- 

14  ity  be  commenced  before  selection  of  the  reme- 

15  dial  action.    The  limitation   in   the  preceding 

16  sentence  on  commencing  an  action  before  selec- 

17  Hon  of  the  remedial  action  does  not  apply  to 

18  actions  filed  on  or  before  December  11,  1983. 

19  "(2)  Actions  for  recovery  of  costs.— 

20  An   initial  action   for  recovery  of  the  costs 

21  referred     to     in     section     107(a)     must     be 

22  commenced — 

23  "(A)  for  a  removal  action,   within  3 

24  years    after    completion    of   the    removal 

25  action,    except    that   such    cost    recovery 
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1  action    must   be    brought   within    6   years 

2  after  a  determination   to  grant  a   waiver 

3  under  section   104(c)(1)(C)   for  continued 

4  response  action;  and 

5  '"(B)  for  a  remedial  action,  within  3 

6  years  after  initiation  of  physical  on-site 

7  construction  of  the  remedial  action,  pro- 

8  vided  that,  if  the  remedial  action  is  initiat- 

9  ed  within  3  years  after  the  completion  of 

10  the  removal  action,  costs  incurred  in  the 

11  removal  action  may  be  recovered  in  the 

12  cost  recovery  action   brought  under  this 

13  subparagraph. 

14  In  any  such  initial  action,  the  court  shall  enter 

15  a   declaratory  judgment   on    liability   for   re- 

16  sponse  costs  that  will  be  binding  on  any  subse- 

17  quent  action  or  actions  to  recover  further  re- 

18  sponse  costs.  A  subsequent  action  or  actions 

19  under  section  107  for  further  response  costs  at 

20  the  facility  may  be  maintained  at  any  time 

21  during  the  response  action,  but  must  be  com- 

22  menced  no  later  than  3  years  after  the  date  of 

23  completion  of  all  response  action.  Except  as 

24  otherwise  provided  in  this  paragraph,  an  action 

25  may  be  commenced  under  section  107  for  recov- 
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1  ery  of  costs  at  any  time  after  such  costs  have 

2  been  incurred. 

3  "(3)  Contribution.— No  action  for  contri- 

4  bution  for  any  response  costs  or  damages  may 

5  be  commenced  more  than  3  years  after — 

6  "(A)    the   date   of  judgment   in    any 

7  action  under  this  Act  for  recovery  of  such 

8  costs  or  damages,  or 

9  "(B),  the  date  of  entry  of  a  judicially 

10  approved  settlement  with  respect  to  such 

1 1  costs  or  damages. 

12  "(4)  Subrogation.— No  action  based  on 

13  rights  subrogated  pursuant  to  this  section  by 

14  reason  of  payment  of  a  claim  may  be  com- 

15  menced  under  this  title  more  than  3  years  after 

16  the  date  of  payment  of  such  claim. 

17  "(5)   Minors  and   incompetents.— The 

18  time   limitations   contained   herein   shall   not 

19  begin  to  run — 

20  "(A)  against  a  minor  until  the  earlier 

21  of  the  date  when  he  reaches  eighteen  years 

22  of  age  or  the  date  on  which  a  legal  repre- 

23  sentative  is  duly  appointed  for  him,  or 

24  "(B)   against  an   incompetent  person 

25  until  the  earlier  of  the  date  on  which  his 
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1  incompetency  ends  or  the  date  on  which  a 

2  legal  representative  is  duly  appointed  for 

3  him. ". 

4  (c)  Pre-Enforcement  Review.— 

5  (1)    Conforming    amendment.— Section 

6  113(h)  of  CERCLA  is  amended  by  striking  out 

7  the  word  "subsection"  and  inserting  in   lieu 

8  thereof  the  words  "subsections, "  and  inserting 

9  "and  (i)" after  "(a)". 

io  (2)  Timing  of  review;  administrative 

11  RECORD. — Section  113  of  CERCLA  is  amended 

12  by  adding  at  the  end  thereof  the  following  new 

13  subsections: 

14  "(i)  Timing  of  Review.— No  court  shall  have 

15  jurisdiction  to  review  any  challenges  to  removal  or 

16  remedial  action  selected  under  section  104  or  any 

17  order  issued  under  section  104(b)  or  to  review  any 

18  order  issued  under  section  106(a),   in  any  action 

19  other  than  one  of  the  following: 

20  "(1)  An  action  under  section  107  to  recover 

21  response  costs  or  damages  or  for  contribution 

22  or  indemnification. 

23  "(2)  An  action  to  enforce  an  order  issued 

24  under  section  104(b)  or  106(a)  or  to  recover  a 

25  penalty  for  violation  of  such  order. 
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1  "(3)  An  action  for  reimbursement  under 

2  section  106(b)(2). 

3  "(4)  An  action  under  section  310  alleging 

4  that   the   removal   or   remedial  action    taken 

5  under  section  104  or  secured  under  section  106 

6  was  in  violation  of  any  requirement  of  this 

7  Act  Such  an  action  may  not  be  brought  with 

8  regard  to  an  ongoing  removal  where  a  remedial 

9  action  is  to  be  undertaken  at  the  site.  Such  an 

10  action  may  be  maintained  during  the  course  of 

11  construction  and  implementation  of  the  reme- 

12  dial   action,    where    the  person    bringing   the 

13  action  alleges  that  the  specific  remedial  meas- 

14  ures  being  taken  are  in  violation  of  this  Act 

15  "(5)  An  action  by  the  United  States  under 

16  section  106  for  injunctive  relief. 

17  "(6)  A  motion  by  a  potentially  responsible 

18  party  to  review  the  Administrator's  selection  of 

19  the  remedy  under  a  consent  decree  which  has 

20  been  entered  under  section  106  and  in  which 

21  such  potentially  responsible  party  has  made  a 

22  commitment  to  undertake  a  remedial  investiga- 

23  tion  and  feasibility  study  and  to  perform  or 

24  cause  to  be  performed  all  of  the  judicially  ap- 

25  proved  remedial  action. 
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1  "(7)  A  motion  by  a  potentially  responsible 

2  party  to  review  the  Administrator's  selection  of 

3  the  remedy  under  a  consent  decree  which  has 

4  been  entered  under  section  106  and  in  which 

5  such  potentially  responsible  party  has  ayreed 

6  to  perform  or  cause  to  be  performed  all  of  the 

7  judicially  approved  remedial  action. 

8  "(8)  a  motion  by  a  potentially  responsible 

9  party  who  is  a  recipient  of  an  administrative 

10  order  under  section  106  to  review  the  Adminis- 

11  trator's  selection  of  the  remedy,  where  the  re- 

12  cipient  of  the  order  has,  without  admittiny  that 

13  the  release  in  question  vonstituted  an  imminent 

14  and  substantial  endanyerment  under  section 

15  106  and  without  admittiny  liability,  ayreed  to 

16  the  terms  of  the  order  except  for  the  Adminis- 

17  trator's  selection  of  the  remedy.  In  such  cases, 

18  the  order  shall  be  entered  in  the  District  Court 

19  as  a  consent  decree. 

20  In  ruliny  on  motions  under  parayraphs  (6),  (7),  and 

21  (8),  the  District  Court  shall  act  without  delay  and 

22  shall  rule  expeditiously.  There  shall  be  no  riyht  of 

23  appeal  by  any  party  from  such  ruliny. 

24  "(j)  Intervention. — In  any  action  commenced 

25  under  subsection  (i),  any  person  may  intervene  as  a 
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1  matter  of  right  when  such  person  claims  a  direct 

2  public  health  interest  or  a  direct  interest  in  the  envi- 

3  ronment  relating  to  the  subject  of  the  action  and  is 

4  so  situated  that  the  disposition  of  the  action  may,  as 

5  a  practical  matter,  impair  or  impede  the  person's 

6  ability  to  protect  that  interest 

7  "(k)  Judicial  Review.— 

8  "(1)  In  general.— For  purposes  of  judi- 

9  cial  review  under  this  section,  the  administra- 

10  tive  record  shall  consist  of  (A)  in  the  case  of  a 

1 1  removal  action,  the  record  developed  under  reg- 

12  ulations      issued     pursuant      to      subsection 

13  (1)(2)(A),  and  (B)  in  the  case  of  a  remedial 

14  action,  the  record  developed  under  subsection 

15  (D(2)(B). 

16  "(2)  Limitation. — In  any  judicial  action 

17  under  section  106  or  107,  judicial  review  of  any 

18  issues  concerning  the  adequacy  of  any  response 

19  action  taken  or  ordered  by  the  Administrator 

20  shall  be  limited  to  the  administrative  record. 

21  Objections  and  evidence  which  were  not  made  a 

22  part  of  the  administrative  record  may  be  con- 

23  sidered  by  the  court  only  if  such  objections  and 

24  evidence  were  not  reasonably  available  when 

25  the  record  was  being  developed. 

HR  2817  RH2 3 
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1  "(3)  Standard. — In  considering  objections 

2  raised  in  any  judicial  action  under  section  106 

3  or  107,  the  court  shall  uphold  the  Administra- 

4  tor's  decision  in  selecting  the  response  action 

5  unless  the  objecting  party  can  demonstrate,  on 

6  the  administrative   record,    that   the  decision 

7  was  arbitrary  and  capricious  or  otherwise  not 

8  in  accordance  with  law. 

9  "(4)  Remedy.— If  the  court  finds  that  the 

10  selection  of  the  response  action  was  arbitrary 

11  and  capricious  or  otherwise  not  in  accordance 

12  with  law,  the  court  shall  award  only  the  re- 

13  sponse  costs  or  damages  or  other  relief  being 

14  sought  to  the  extent  that  such  relief  is  not  in- 

15  consistent  with  the  national  contingency  plan. 

16  "(5)  Procedural  errors.— In  reviewing 

17  alleged  procedural  errors,  the  court  may  disal- 

18  low  costs  or  damages  only  if  the  errors  were  so 

19  serious  and  related  to  matters  of  such  central 

20  relevance  to  the  action  that  the  action  would 

21  have    been    significantly    changed    had    such 

22  errors  not  been  made. 

23  "(I)  Administrative  Record  and  Participa- 

24  tion  Procedures.— 
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2  ministrator  shall  establish  an  administrative 

3  record   upon    which    the  Administrator  shall 

4  base  the  selection  of  a  response  action.   The 

5  record  shall  consist  of  (A)  in  the  case  of  a  re- 

6  moval  action,  the  record  developed  under  regu- 

7  lations  issued  pursuant  to  paragraph  (2)  (A), 

8  and  (B)  in  the  case  of  a  remedial  action,  the 

9  record  developed  under  paragraph  (2)(B).  The 

10  administrative  record  shall  be  available  to  the 

11  public  at  or  near  the  facility  at  issue.  The  Ad- 

12  .ministrator  also  may  place  duplicates  of  the 

13  administrative  record  at  any  other  location. 

14  "(2}PARTICIPA  TtON  PROCEDURES.— 

15  "(A)    Removal    action    regula- 

16  TI0N8.—The  Administrator  shall  promul- 

17  gate  regulations  in  accordance  with  chap- 

18  ter  5  of  title  S  of  the  United  States  Code 

19  establishing  procedures  for  the  appropriate 

20  participation  of  interested  persons  in  the 

21  development  of  the  administrative  record 

22  on  which  the  Administrator  will  base  the 

23  selection  of  removal  actions  and  on  which 

24  judicial  review  of  removal  actions  will  be 

25  based. 
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1  "(B)    Remedial    action    require- 

2  MENTS. — The  Administrator  shall  provide 

3  for  the  participation  of  interested  persons, 

4  including  potentially   responsible  parties, 

5  in  the  development  of  the  administrative 

6  record  on   which   the  Administrator  will 

7  base  the  selection  of  remedial  actions  and 

8  on  which  judicial  review  of  remedial  ac- 

9  tions   will   be   based.    The   administrative 

10  record  under  this  subparagraph  shall  in- 

11  elude,  at  a  minimum,  the  following: 

12  M(i)  Notice  to  potentially  affected 

13  persons  and  the  public,  which  shall  be 

14  accompanied  by  a  brief  analysis  of  the 

15  plan  and  alternative  plans  that  were 

16  considered. 

17  "(ii)  A  reasonable  opportunity  to 

18  comment  and  provide  information  re- 

19  garding  the  plan. 

20  "(Hi)  An  opportunity  for  a  public 

21  meeting  in  the  affected  area,   in  ac- 

22  cordance  with  section  117(a)(2). 

23  "(iv)  A   response  to  each  of  the 

24  significant  comments,  criticisms,  and 
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1  new  data  submitted  in  written  or  oral 

2  presentations. 

3  "(v)  A  statement  of  the  basis  and 

4  purpose  of  the  selected  action. 

5  For  purposes  of  this  subparagraph,  the  ad- 

6  ministrative  record  shall  include  all  items 

7  developed  and  received  under  this  subpara- 

8  graph    and    all    items    described    in    the 

9  second  sentence  of  section  117(d).  The  Ad- 

10  ministrator  shall  promulgate   regulations 

11  in  accordance  with  chapter  5  of  title  5  of 

12  the  United  States  Code  to  carry  out  the  re- 

13  quirements  of  this  subparagraph. 

14  "(C)  Potentially  responsible  par- 

15  TIES. — The  Administrator  shall  make  rea- 

16  sonable  efforts  to  identify  and  notify  po- 
ll tentially  responsible  parties  as  early  as 

18  possible    before    selection    of  a    response 

19  action.  Nothing  in  this  paragraph  shall  be 

20  construed  to  be  a  defense  to  liability  under 

21  this  Act '\ 

22  (d)     Reimbursement.— Section     106(b)     of 

23  CERCLA  is  amended  as  follows: 

24  (1)  Insert  "(1)  "  after  "(b)  ". 
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1  (2)  Strike  out  "who  willfully"  and  insert 

2  "who,  without  sufficient  cause,  willfully". 

3  (3)  Add  at  the  end  thereof  the  folio  winy 

4  new  parayraph: 

5  "(2)(A)  Any  person  who  receives  and  complies 

6  with  the  terms  of  any  order  issued  under  subsection 

7  (a)  may,  within  60  days  of  completion  of  the  re- 

8  quired  action,  petition  the  Administrator  for  reim- 

9  bursement  from  the  Fund  for  the  reasonable  costs  of 

10  such  action,  plus   interest   Any  interest  payable 

11  under  this  parayraph  shall  accrue  on  the  amounts 

12  expended  from  the  date  of  expenditure  at  the  same 

13  rate  that  applies  to  investments  of  the  Fund  under 

14  section  223(b)  of  this  Act 

15  "(B)  If  the  Administrator  refuses  to  yrant  all  or 

16  part  of  a  petition  made  under  this  parayraph,  the 

17  petitioner  may  within  30  days  of  receipt  of  such  re- 

18  fusal  file  an  action  ayainst  the  Administrator  in  the 

19  appropriate  United  States  district  court  seekiny  re- 

20  imbursement  from  the  Fund. 

21  "(C)  Except  as  provided  in  subparayraph  (D),  to 

22  obtain  reimbursement,  the  petitioner  shall  establish 

23  by  a  preponderance  of  the  evidence  that  it  is  not 

24  liable  for  response  costs  under  section  107(a)  and 

25  that  costs  for  which  it  seeks  reimbursement  are  rea- 
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1  sonable  in  light  of  the  action  required  by  the  rele- 

2  vant  order. 

3  "(D)  A  petitioner  who  is  liable  for  response 

4  costs  under  section  107(a)  may  also  recover  its  rea- 

5  sonable  costs  of  response  to  the  extent  that  it  can 

6  demonstrate,  on  the  administrative  record,  that  the 

7  Administrator's  decision  in  selecting  the  response 

8  action  ordered  wm  wrbitrary  and  capricious  or  was 

9  otherwise  not  in  accordance  with  law.  Reimburse- 

10  ment  awarded  under  this  subparagraph  shall  in- 

11  elude  all  reasonable  response  costs  incurred  by  the 

12  petitioner  pursuant  to   the  portions  of  the  order 

13  found  to  be  arbitrary  and  capricious  or  otherwise 

14  not  in  accordance  with  law. 

15  "(E)  Reimbursement  awarded  by  a  court  under 

16  subparagraph  (C)  or  (D)  may  include  appropriate 

17  costs,  fees,  and  other  expenses  in  accordance  with 

18  section  2412  (a)  and  (d)  of  title  28  of  the  United 

19  States  Code.  A  petitioner  who  has  established  pursu- 

20  ant  to  subparagraph  (C)  that  it  is  not  liable  for  any 

21  response  costs  may  also  receive  compensatory  dam- 

22  ages. 

23  "(F)  In  any  action  under  section  113(i),  if  the 

24  remedial  action  conducted  under  an  administrative 

25  order  or  consent  decree  is  determined  to  be  arbitrary 
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1  and  capricious  or  otherwise  not  in  accordance  with 

2  la w,  any  person  who  has  complied  with  the  terms  of 

3  any  administrative  order  or  consent  decree  issued 

4  under  subsection  (a)  may  petition  the  Administrator 

5  for  reimbursement  from  the  fund  for  the  reasonable 

6  costs  of  such  action,  including  interest  The  Admin- 

7  istrator  shall  grant  such  petition  for  all  reasonable 

8  response  costs  incurred  by  the  petitioner  pursuant  to 

9  the  portions  of  the  administrative  order  to  consent 

10  decree  found  to  be  arbitrary  and  capricious  or  other- 

1 1  wise  not  in  accordance  with  law. 

12  "(G)  Any  reimbursement  awarded  under  this 

13  paragraph  shall  not  be  paid  from  the  Hazardous 

14  Substances  Super  fund. ". 

15  SEC.  114.  RELATIONSHIP  TO  OTHER  LA  W. 

16  {(a)}  Section  114(c)  of  CERCLA  is  amended  to  read 

17  as  follows — 

18  "(c)  State  Funds. — Notwithstanding  any  provision 

19  of  this  or  any  other  law,  a  State  may  require  any  person  to 

20  contribute  to  any  fund  the  purpose  of  which  is  to  pay  for  any 

21  costs  of  response  or  damages.  ". 

22  {(b)  Section  105(g)(5)  of  the  Marine  Protection,  Re- 

23  search  and  Sanctuaries  Act  of  1972  is  amended  by  striking 

24  out  "The  injunctive  relief  provided  by  this  subsection  shall 
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1  not"  and  inserting  in  lieu  thereof  "Noting  in  this  Act,  includ- 

2  -ing  the  injunctive  relief  provided  b)rthis  subsection,  sTTall".} 

3  SEC.    115.    PUBLIC    HEALTH   ASSESSMENT   AND    PROTECTION 

4  AUTHORITIES. 

5  Title  I  of  CERCLA  is  amended  by  inserting  the  follow- 

6  inynew  section  after  section  115: 

7  "SEC.    116.    AGENCY  FOR    TOXIC   SUBSTANCES   AND   DISEASE 

8  REGISTRY. 

9  "(a)  Establishment. — There  is  hereby  established 

10  within  the  Public  Health  Service  an  agency,  headed  by  an 

11  Administrator,  to  be  known  as  the  Agency  for  Toxic  Sub- 

12  stances  and  Disease  Registry  (ATSDR).  The  Administrator 

13  of  ATSDR  shall  report  to  the  Secretary  of  the  Department  of 

14  Health  and  Human  Services. 

15  "(b)    Duties.— The   Administrator   of   the   ATSDR 

16  shall,  with  the  cooperation  of — 

17  "(1)    the    Administrator    of    the    Environmental 

18  Protection  Agency, 

19  "(2)   the   Commissioner  of  the  Food  and  Drug 

20  Administration, 

21  "(3)  the  Directors  of  the  National  Institutes  of 

22  Health,     the     National    Institute    of    Environmental 

23  Health    Sciences,    the   National   Institute   of  Occupa- 

24  tional  Safety  and  Health,  and  the  Center  for  Disease 

25  Control, 
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1  "(4)  the  Administrator  of  the  Occupational  Safety 

2  and  Health  Administration, 

3  "(5)    the   Administrator   of  the    Social    Security 

4  Administration,  {and} 

5  {"(6)  the  Secretary  of  Transportation,} 

6  effectuate  and  implement  the  health-related  authorities  of  this 

7  Act. 

8  "(c)  List  of  Restricted  Areas. — In  cooperation 

9  with  the  States  and  other  agencies  of  the  Federal  Govern- 

10  ment,  the  Administrator  of  the  AT  SDR  shall  establish  and 

11  maintain  a  complete  listing  of  areas  closed  to  the  public  or 

12  otherwise   restricted   in   use   because   of  contamination   by 

13  hazardous  substances  or  pollutants  or  contaminants. 

1 4  ■  l(d)  Lis t  of  Subs tances.  — 

15  "(1)  Initial  ioo. — The  Administrator  of  the  En- 

16  vironmental  Protection  Agency,   in  consultation  with 

17  the  Administrator  of  AT  SDR  but  within   6  months 

18  after  enactment  of  this  section,  shall  prepare  a  list  of  at 

19  least  100  hazardous  substances  or  pollutants  or  con- 

20  taminants  which  are  posing  the  most  significant  poten- 

21  tial  threat  to  human  health  due  to  their  known  or  sus- 

22  pected  toxicity  to  humans  and  the  potential  for  human 

23  exposure  to  such  substances  at  facilities  on  the  Nation- 

24  al  Priority  List  or  at  facilities  to  which  a  response  to  a 
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1  release  or  a  threatened  release  under  section  104  is 

2  under  consideration. 

3  "(2)  Revision. — Within  24  months  after  the  en- 

4  actment  of  this  section,  the  Administrator  of  the  Envi- 

5  ronmental  Protection  Agency,  in  consultation  with  the 

6  Administrator  of  AT  SDR,   shall  revise  the  list  pre- 

7  pared  under  paragraph  (1).  Such  revision  shall  include 

8  the  addition  of  100  or  more  such  hazardous  substances 

9  or  pollutants  or  contaminants^  The  Administrator  of 

10  the  Environmental  Protection  Agency,  in  consultation 

11  with  the  Administrator  of  ATS DR,  shall  not  less  often 

12  than  once  every  year  thereafter  revise  such  list  based 

13  „  upon   new   information   concerning   the  potential  for 

14  human  exposure  to  hazardous  substances,  pollutants,  or 

15  contaminants  at  locations  specified  in  paragraph  (1) 

16  and  their  known  or  suspected  toxicity  to  humans. 

17  "(e)  Information  on  Health  Effects. — 

18  "(1)  Literature,  studies,  etc.— The  Admin- 

19  istrator  of  AT  SDR  shall  establish  and  maintain  an  in- 

20  ventory  of  research  literature,  reports,  and  studies  on 

21  the  health  effects  of  each  hazardous  substance  or  pollut- 

22  ant  or  contaminant  listed  pursuant  to  subsection  (d). 

23  "(2)  ToxiCOLOGlCAL  PROFILES. — Based  on  all 

24  available    information,    including    information    main- 

25  tained  under  paragraph   (1)  and  data  developed  and 
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1  collected  on  the  health  effects  of  hazardous  substances 

2  or  pollutants  or  contaminants   under  this  paragraph, 

3  the  Administrator  of  AT  SDR  shall  prepare  toxicologi- 

4  cal  profiles  of  each  of  the  substances  listed  pursuant  to 

5  subsection  (d).   The  toxicological  profiles  shall  be  pre- 

6  pared  in  accordance  with  guidelines  developed  jointly 

7  by  the  Administrator  of  the  Environmental  Protection 

8  Agency    and    the    Administrator    of   ATS  DR.    Such 

9  profiles  shall  include,  but  not  be  limited  to — 

10  "(A)  the  examination,  summary,  and  inter- 

11  pretation    of   available    toxicological    information 

12  and   epidemiologic   evaluations    on    a    hazardous 

13  substance  or  pollutant  or  contaminant  in  order  to 

14  ascertain  the  levels  of  significant  human  exposure 

15  for  the  substance  and  the  associated  acute,  sub- 

16  acute,  and  chronic  health  effects;  and 

17  "(B)  a  determination  of  whether  adequate  in- 

18  formation  on  the  health  effects  of  each  substance 

19  is  available  or  in  the  process  of  development  to  de- 

20  termine  levels  of  exposure  which  present  a  signifi- 

21  cant  risk  to  human  health  of  acute,  subacute,  and 

22  chronic  health  effects. 

23  The  profiles  required  to  be  conducted  under  this  para- 

24  graph  for  those  hazardous  substances  or  pollutants  or 

25  contaminants  listed  in  paragraph  (1)  of  subsection  (d) 
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1  shall  be  completed,  at  a  rate  of  25  per  year,  within  4 

2  years  after  the  enactment  of  this  section.   Additional 

3  profiles  required  on  substances  listed  pursuant  to  this 

4  paragraph  shall  be  completed  at  a  rate  of  no  less  than 

5  25  per  year.   Profiles  required  under  this  paragraph 

6  shall  be  revised  and  republished  as  necessary,  but  no 

7  less  often  than  once  every  3  years.  Such  profiles  shall 

8  be  provided  to  the  States  and  made  available  to  other 

9  interested  parties. 

10  "(3)   Health  effects   research. — For  any 

11  hazardous  substance  or  pollutant  or  contaminant  for 

12  which  adequate   information   is  not  available   (or  for 

13  which  such  information  is  under  development  as  deter- 

14  mined  under  paragraph  (2)(B)),  the  Administrator  of 

15  AT  SDR  shall  assure  the  initiation  of  a  program  of  re- 

16  search  designed  to  determine  the  health  effects  of  such 

17  hazardous    substance    or    pollutant    or    contaminant. 

18  Where   feasible,    such  program   shall  seek   to  develop 

19  methods  to  determine  the  health  effects  of  such  hazard- 

20  ous  substance  or  pollutant  or  contaminant  in  combina- 

21  tion  with  other  hazardous  substances  or  pollutants  or 

22  contaminants  with  which  it  is  commonly  found. 

23  "(4)   Coordination. — In  the  development  and 

24  implementation   of  any   research  program   under  this 

25  subsection,  the  Administrator  of  ATSDR  and  the  Ad- 
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1  ministrator  of  the   Environmental   Protection   Agency 

2  shall  coordinate   such   research  program   implemented 

3  under  this  paragraph   with  programs  of  toxicological 

4  testing  established  under  the  Toxic  Substances  Control 

5  Act  and  the  Federal  Insecticide,  Fungicide  and  Roden- 

6  ticide  Act.  The  purpose  of  such  coordination  shall  be  to 

7  avoid  duplication  of  effort  and  to  assure  that  the  haz- 

8  ardous  substances  or  pollutants  or  contaminants  listed 

9  pursuant  to  this  subsection  are  tested  thoroughly  at  the 

10  earliest  practicable  date.  Where  appropriate  in  the  dis- 

1 1  cretion  of  the  Administrator  of  the  Environmental  Pro- 

12  tection  Agency  and  consistent  with  such  purpose,  a  re- 

13  search  program  under  this  paragraph  may  be  carried 

14  out  using  such  programs  of  toxicological  testing. 

15  "(f)  Health  Assessments. — 

16  "(1)  Facilities  on  npl. — The  Administrator  of 

17  AT  SDR  shall  perform  a  health  assessment  for  each  fa- 

18  cility  on  the  National  Priority  List  (NPL)  established 

19  under  section  105  which  meets  each  of  the  following 

20  criteria: 

21  "(A)  The  presence  of  a  hazardous  substance 

22  or  pollutant  or  contaminant  has  been  confirmed  at 

23  the  facility. 

24  "(B)  Pathways  of  human  exposure  to  haz- 

25  ardous  substances  or  pollutants  and  contaminants 
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1  have  been  demonstrated  to  exist  at  the  facility, 

2  especially  if  such  pathways  involve  direct  contact 

3  with     hazardous     substances     or    pollutants     or 

4  contaminants. 

5  "(C)    There   exists   a  significant  possibility 

6  that  a- human  population  has  been  exposed  to  haz- 

7  ardous  substances  or  pollutants  or  contaminants 

8  through   the   identified  pathways  and  there   may 

9  exist  a  significant  threat  of  current  or  future  ad- 

10  verse  health  effects  for  the  population  so  exposed. 

1 1  The  determination  of  whether  any  facility  on  the  NPL 

12  meets  such  criteria  shall  be  based  on  information  pro- 

13  vided  by  the  Administrator  of  the  Environmental  Pro- 

14  tection  Agency  regarding  such  criteria.  Nothing  in  this 

15  paragraph    shall   preclude    the    Administrator    of   the 

16  AT  SDR  from  performing,  3t>here  appropriate  and  con- 

17  sistent  with  the  National  Contingency  Plan,  health  as- 

18  sessments  of  releases  of  hazardous  substances  or  pollut- 

19  ants  or  contaminants  from  any  other  facilities,  includ- 

20  ing  facilities  which  are  not  listed  on  the  NPL.  The  Ad- 

21  ministrator  of  the  Environmental  Protection  Agency  or 

22  any  State  may  request  the  Administrator  of  AT  SDR 

23  to  perform  a  health  assessment  under  this  section.  The 

24  Administrator  of  AT  SDR  and  the  Administrator  of  the 
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1  Environmental  Protection  Agency  shall  coordinate  the 

2  performance  of  health  assessments  under  this  section. 

3  "(2)  Petition  to  administrator  of  era. — 

4  Any  individual  or  group  of  individuals  may  submit  a 

5  petition    to    the   Administrator   of   the    Environmental 

6  Protection    Agency    to    perform    a    health    assessment 

7  under  this  subsection.    The  petition  shall  provide  evi- 

8  dence  demonstrating  that  such  individual  or  group  is 

9  being  exposed  to  a  hazardous  substance,  and  an  empir- 

10  ical  analysis  of  the  level  of  exposure.  The  Administra- 

11  tor  shall  take  action   under  paragraph    (3) (A)   if  the 

12  Administrator  determines   that   there   is   a   reasonable 

13  likelihood  that  a  hazardous  substance  is  from  one  of  the 

14  following  facilities  and  that  there  is  a  reasonable  likeli- 

15  hood  that  the  exposure  may  present  a  significant  risk 

16  to  human  health: 

17  "(A)  A  facility  where  such  substance  is  (or 

18  was    in    the   past)    treated,    stored,    recycled,    or 

19  disposed  of,  on  a  regular  basis. 

20  "(B)  A  facility  at  which  removal  action  is 

21  being  taken  (or  was  taken  in  the  past)  under  any 

22  provision  of  this  Act. 

23  "(3)      Initiation      or      explanation     re- 

24  QUIRED. — Within  45  days  after  receipt  of  a  petition 

25  under  paragraph  (2),   the  Administrator  of  the  Envi- 
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1  ronmental  Protection  Agency  (or  the  Administrator  of 

2  ihe  Agency  for  Toxic  Substances  and  Disease  Registry 

3  if  designated  by  the  Administrator  of  the  Environmen- 

4  tal  Protection  Agency)  shall  do  one  of  the  following: 

5  "(A)  Initiate  a  health  assessment. 

6  "(B)  Publish  a  written  explanation  of  one  of 

7  the  following: 

8  "(i)  A  determination  that  there  is  not  a 

9  reasonable    likelihood   that   the   substance   is 

10  from  a  facility  referred  to  in  paragraph  (2). 

11  "(ii)  A  determination  that  there  is  not  a 

12  reasonable  likelihood  that  the  exposure  pre- 

13  sents  a  significant  risk  to  human  health. 

14  "(Hi)  A  determination  that  the  evidence 

15  submitted    or   information    available    to    the 

16  Environmental  Protection  Agency  is  not  ade- 

17  quate  to  determine  whether  there  is  a  reason- 

18  able  likelihood  that  the  substance  is  from  a 

19  facility  referred  to  in  paragraph  (2)  or  there 

20  is  a  reasonable  likelihood  that  the  exposure 

21  presents  a  significant  risk  to  human  health. 

22  If  the  Administrator  determines  under  this 

23  clause  that  the  evidence  submitted  is  not  ade- 

24  quate,  the  Administrator  jshall,  in  the  written 

25  explanation,  identify  the  additional  informa- 
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1  tion  necessary  for  the  Admin ist rotor  to  deter 

2  mine  whether  there  is  a  reasonable  likelihood 

3  that  the  substance  is  from  a  facility  referred 

4  to  in  paragraph  (2)  or  there  is  a  reasonable 

5  likelihood  that  the  exposure  may  present  a 

6  significant  risk  to  human  health. 

7  "(C)  Respond  in  writing  to  the  petition  sub- 

8  mitted   under  paragraph    (2)   by   setting   forth   a 

9  schedule  for  review  of  the  petition  or  a  schedule  to 

10  initiate  a  health  assessment 

11  Each  assessment  under  this  paragraph  shall  be  com- 

12  pleted  within   6  months  after  the  date  on  which   the 

13  health  assessment  is  initiated. 

14  "(4)  Priorities  of  assessments. — In  deter- 

15  mining  the  priority  in  which  to  conduct  health  assess- 

16  ments  under  this  subsection,  the  Administrator  of  the 

17  Environmental  Protection  Agency,  in  consultation  with 

18  the  Administrator  of  ATSDR,   shall  give  priority  to 

19  those  facilities  at  which  there  is  documented  evidence  of 

20  the  release  of  hazardous  substances   or  pollutants   or 

21  contaminants,   at  which  the  potential  risk  to  human 

22  health  appears  highest,  and  for  which  in  the  judgment 

23  of  the  Administrator  of  ATSDR  existing  health  assess- 

24  ment  data  are  inadequate  to  assess  the  potential  risk  to 

25  human  health  as  provided  in  paragraph  (7). 

•HR  2817  RH2 
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1  "(5)  RIFS. — Where  a  health  assessment  is  done 

2  at  an   NPL   site,    the  Administrator  of  the  AT  SDR 

3  shall,    to    the    maximum    extent  practicable,    complete 

4  health  assessments  before  the  completion  of  the  remedi- 

5  al  investigation  and  feasibility  study  at  the  facility 

6  concerned. 

7  "(6)  Notice  and  reporting. — Any  State  or 

8  political  subdivision  carrying  out  a  health  assessment 

9  shall  report  the  results  of  the  assessment  to  the  Admin- 

10  istrator  of  AT  SDR  and  the  Administrator  of  the  Envi- 

11  ronmental  Protection  Agency  and  shall  include  recom- 

12  mendations    with    respect    to   further   activities    which 

13  need  to  be  carried  out  under  this  section.  The  Adminis- 

14  trator  of  AT  SDR  shall  include  the  same  recommenda- 

15  Hon  in  any  report  on  the  results  of  any  assessment  car- 

16  ried  out  directly  by  the  AT  SDR,  and  shall  issue  peri- 

17  odic  reports  which  include  the  results  of  all  the  assess- 

18  ments  carried  out  under  this  subsection. 

19  "(7)  Definition. — For  the  purposes  of  this  sec- 

20  tion  and  section  111(c)(4),  the  term  'health  assessment' 

21  means  a  determination  of  the  potential  individual  and 

22  population  human  health  risks  posed  by  individual  fa- 

23  cilities.  A  health  assessment  shall  be  based  on  but  not 

24  limited  to  the  following  information: 
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1  "(A)    The   nature  and  extent   of  contamina- 

2  tion. 

3  "(B)  The  existence,  scope,  and  magnitude  of 

4  potential  pathways  of  human  exposure  (including 

5  ground    or    surface     water    contamination,     air 

6  emissions,  and  food  chain  contamination). 

7  "(C)  The  size  and  potential  susceptibility  of 

8  the    community    within    the    likely   pathways    of 

9  exposure. 

10  "(D)    The  comparison   of  measured  or  es ti- 
ll mated  human  exposure  levels  which  are  identified 

12  for  hazardous  substances  or  pollutants  or  contami- 

13  nants  and  any  exposure  levels  for  such  hazardous 

14  substances   or  pollutants   or  contaminants   which 

15  are   determined   to   be   of  significance   to   human 

16  health,   including  but  not  limited  to  those  deter- 

17  mined  in  the  toxicological  profiles  under  subsec- 

18  tion  (e)(2). 

19  "(E)   The  comparison  of  existing  morbidity 

20  and    mortality    data    on    diseases    that    may    be 

21  associated  with  the  observed  levels  of  exposure. 

22  An  assessment  may  include  literature  searches,  infor- 

23  mation  summarization  and  evaluation  of  existing  envi- 

24  ronmental  data,  pilot  samples,   testing  for  food  chain 

25  contamination,  and  similar  activities.  The  Administra- 

•HP.  2817  RH2 
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1  tor  of  the  AT  SDR  shall  utilize  appropriate  data  avail- 

2  able    from    the   Administrator   of   the    Environmental 

3  Protection  Agency  to  avoid  duplication  of  effort. 

4  "(8)  Purpose. — The  purpose  of  such  health  as- 

5  sessments  shall  be  to  assist  in  determining  whether  ac- 

6  tions  under  subsection   (k)  of  this  section  should  be 

7  taken   to   reduce  human   exposure  to  hazardous  sub- 

8  stances  or  pollutants  or  contaminants  from  a  facility 

9  and  whether  additional  information  on  human  expo- 

10  sure  and  associated  health  risks  is  needed  and  should 

11  be    acquired    by    conducting    epidemiological    studies 

12  under  subsection  (g),  establishing  a  registry  under  sub- 

13  section  (h),  establishing  a  health  surveillance  program 

14  under  subsection  (i)y  or  through  other  means.  In  using 

15  the  results  of  such  health  assessments  for  determining 

16  additional  actions  to  be  taken  under  this  section,  the 

17  Administrator  of  AT  SDR  may  consider  additional  in- 

18  formation  on  the  risks  to  the  potentially  affected  popu- 

19  lation  from  all  sources  of  such  hazardous  substances  or 

20  pollutants  or  contaminants  including  known  point  or 

21  nonpoint  sources  other  than  those  from  the  facility  in 

22  question. 

23  "(9)    Results   and    recommendations. — At 

24  the  completion  of  each  health  assessment  the  Adminis- 

25  trator  of  AT  SDR  shall  provide  the  Administrator  of 
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1  the  Environmental  Protection  Agency  and  each  affect- 

2  ed  State  with  the  results  of  such  assessment,  including 

3  recommendations  concerning  the  need  to  further  reduce 

4  exposure. 

5  "(10)  Recovery  of  costs. — In  any  case  in 

6  which  a  health  assessment  performed  under  this  subsec- 

7  tion  (including  one  required  by  section  3019(b)  of  the 

8  Solid  Waste  Disposal  Act)  discloses  the  exposure  of  a 

9  population  to  the  release  of  a  hazardous  substance  or 

10  pollutant  or  contaminant  from  a  facility,  the  costs  of 

11  such  health  assessment  may  be  recovered  as  a  cost  of 

12  response  under  section  107  of  this  Act. 

13  "(g)  Studies  — 

14  "(1)  Pilot  studies. — Whenever  in  the  judg- 

15  ment  of  the  Administrator  of  AT  SDR  it  is  appropriate 

16  on  the  basis  of  the  results  of  a  health  assessment,  the 

17  Administrator  of  AT  SDR  shall  conduct  a  pilot  study 

18  of  health  effects  for  selected  groups  of  exposed  individ- 

19  ualsf  in  order  to  determine  the  desirability  of  conduct- 

20  ing  full  scale  epidemiological  or  other  health  studies  of 

21  the  entire  exposed  population. 

22  "(2)  Full  scale. — Whenever  in  the  judgment  of 

23  the  Administrator  of  ATSDR  it  is  appropriate  on  the 

24  basis  of  the  results  of  such  pilot  study  or  other  study  or 

25  health  assessment,  the  Administrator  of  A  TSDR  shall 
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1  conduct  such  full  scale  epidemiological  or  other  health 

2  studies  as  may  be  necessary  to  determine  the  health  ef- 

3  fects  on  the  population  exposed  to  hazardous  substances 

4  or    pollutants    or    contaminants    from    a    release    or 

5  suspected  release. 

6  "(h)  Registry. — In  any  case  in  which  the  results  of  a 

7  health  assessment  or  epidemiologic  study  indicate  a  potential 

8  or  observed  significant  risk  to  human  health,  the  Administra- 

9  tor  of  A  TSDR  shall  evaluate  whether  the  establishment  of  a 

10  registry  of  exposed  persons  would  contribute  to  accomplishing 

11  the    purposes    of    this    subsection.    The    Administrator    of 

12  AT  SDR  shall  establish  such  registry  when  such  evaluation 

13  determines  that  an  effective  mechanism  can  be  established  to 

14  satisfactorily  maintain  such  registry  over  a  sufficient  period 

15  of  time  to  accomplish  the  desired  purposes  of  this  paragraph 

16  and  either — 

17  "(1)  the  registry  could  benefit  its  participants  by 

18  prevention  or  early  detection  of  serious  adverse  health 

19  effects    from    exposure    to    hazardous    substances    or 

20  pollutants  or  contaminants;  or 

21  li(2)  the  registry  could  provide  significant  infor- 

22  mation  not  currently  available  on  human  health  effects 

23  of  exposure  to  one  or  more  hazardous  substances  or 

24  pollutants  or  contaminants. 
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1  "(i)  Health  Surveillance  Program. —  Where  the 

2  Administrator  of  A  TSDR  has  determined  that  there  is  a  sig- 

3  nificant  increased  risk  of  adverse  health  effects  in  humans 

4  from  exposure  to  hazardous  substances  or  pollutants  or  con- 

5  taminants  based  on  the  results  of  a  health  assessment  con- 

6  ducted  under  subsection  (f)f  an  epidemiologic  study  conduct- 

7  ed  under  subsection  (g),  or  an  exposure  registry  that  has  been 

8  established  under  subsection  (h),  and  the  Administrator  of 

9  A  TSDR  has  determined  that  such  exposure  is  the  result  of  a 

10  release  from  a  facility,  the  Administrator  of  AT  SDR  shall 

1 1  initiate  a  health  surveillance,  program  for  such  population. 

12  This  program  shall  include  but  not  be  limited  to — 

13  "(1)  periodic  medical  testing  where  appropriate  of 

14  population  subgroups  to  screen  for  diseases  for  which 

15  the  population  or  subgroup  is  at  significant  increased 

16  risk;  and 

17  "(2)  a  mechanism  to  refer  for  treatment  those  in- 

18  dividuals    within    such   population    who    are   screened 

19  positive  for  such  diseases. 

20  "(j)  Report  Every  2  Years. — Two  years  after  the 

21  enactment  of  this  subsection  and  every  2  years  thereafter,  the 

22  Administrator  of  AT  SDR  shall  prepare  and  submit  to  the 

23  Administrator  of  the  Environmental  Protection  Agency,  the 

24  House  Committee  on  Energy  and  Commerce  and  the  Senate 
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1  Committee  on  Environment  and  Public  Works  a  report  on 

2  the  results  of  the  Agency  s  activities  regarding — 

3  "(1)  health  assessments  conducted; 

4  "(2)  epidemiologic  studies  conducted; 

5  "(3)  hazardous  substances  or  pollutants  or  con- 

6  taminants  which  have  been  listed  under  subsection  (d), 

7  toxicological  profiles  which  have  been  developed  and 

8  toxicologic  testing  which  has  been  conducted  or  which 

9  is  being  conducted  under  subsection  (e); 

10  "(4)   registries   established   under  subsection    (h); 

11  and 

12  "(5)  an  overall  assessment,  based  on  the  results  of 

13  activities     conducted    by     the    Administrator    of    the 

14  ATSDR,  of  the  linkage  between  human  exposure  to  in- 

15  dividual  or  combinations   of  hazardous  substances  or 

16  pollutants  or  contaminants  due  to  releases  from  facili- 

17  ties  covered  by  this  Act  or  the  Solid   Waste  Disposal 

18  Act    and    any    increased    incidence    or  prevalence    of 

19  adverse  health  effects  in  humans. 

20  "(k)  Reduction  of  Exposure. — 

21  "(1)  Significant  human  exposure  level. — 

22  If  a  health  assessment,  other  study,  or  evaluation  car- 

23  ried  out  under  this  Act  identifies  an  individual  or  indi- 

24  viduals  exposed  to  a  hazardous  substance  or  pollutant 

25  or  contaminant  in  a  manner  which  presents  a  signifi- 
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1  cdnt    risk    to   human    health,    the    Admi  uistrator   of  the 

2  Environmental  Protection  Agency  shall  take  such  steps 
:>  as  may  be  necessary  to  abate  this  risk.  Such  steps  may 

4  include  the  following: 

5  "(A)  Provision  of  alternate  household  water 

6  supplies. 

7  (B)    Temporary   or  permanent   relocation   of 

8  individuals. 

9  "(2)  Insufficient  information. — In  any  case 

10  in  which  information  is  insufficient,  in  the  judgment  of 

11  the  Administrator  of  AT  SDR  or  the  Administrator  of 

12  the  Environmental  Protection  Agency  to  determine  a 

13  significant  human  exposure  level  with  respect  to  a  haz- 

14  ardous  substance  or  pollutant  or  contaminant,  the  Ad- 
lb  ministrator  of  the   Environmental  Protection  Agency 

16  may  take  such  steps  as  may  be  necessary  to  reduce  the 

17  exposure  of  any  person  to  such  hazardous  substance  or 

18  pollutant  or  contaminant  to  such  level  as  the  Adminis- 

19  trator  of  the  Environmental  Protection  Agency  deems 

20  necessary  to  protect  the  human  health. 

21  "(I)  No  Delay  of  Other  Action. — In  the  case  of 

22  any  hazardous  substance  or  pollutant  or  contaminant  which 

23  is  subject  to  a  petition  under  this  section,  nothing  in  this 

24  section  shall  be  construed  to  delay  or  otherwise  impair  the 

25  authority  of  the  Administrator  of  the  Environmental  Protec- 
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1  tion  Agency  to  exercise  any  authority  vested  in  the  Adminis- 

2  trator  of  that  Agency  under  any  other  provision  of  law,  in- 

3  eluding,  but  not  limited  to,  the  imminent  hazard  auth&rity  of 

4  section  7003  of  the  Solid  Waste  Disposal  Act  or  the  response 

5  and  abatement  authorities  of  this  Act. 

6  "(m)  Peer  Review. — All  studies  and  results  of  re- 

7  search  conducted  under  this  section  (other  than  health  assess- 

8  ments)  shall  be  reported  or  adopted  only  after  appropriate 

9  peer  review.  Such  peer  review  shall  be  conducted  by  panels 

10  consisting  of  no  less  than  three  nor  more  than  seven  members, 

11  who  shall  be  scientific  experts  selected  for  such  purpose  by 

12  the  Administrator  of  AT  SDR  on  the  basis  of  their  reputation 

13  for  scientific  objectivity  and  the  lack  of  institutional  ties  with 

14  any  person  involved  in  the  conduct  of  the  study  or  research 

15  under  review.    Support  services  for  such  panels  shall  be 

16  provided  by  the  AT  SDR. 

17  "(n)  Educational  Materials. — In  the  implementa- 

18  tion  of  this  section  and  other  health-related  authorities  of  this 

19  Act,  the  Administrator  of  AT  SDR  shall  assemble,  develop, 

20  and  distribute  to  the  States,  and  upon  request  to  medical  col- 

21  leges,  physicians,  and  other  health  professionals,  appropriate 

22  educational  materials  on  the  medical  surveillance,  screening, 

23  and  methods  of  diagnosis  and  treatment  of  injury  or  disease 

24  related  to  exposure  to  hazardous  substances  or  pollutants  or 

25  contaminants  (giving  priority  to  those  listed  in  subsection 
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1  (d)),  through  such  means  as  the  Administrator  of  ATSDH 

2  deems  appropriate. 

3  "(o)  Direct  Action  and  Cooperative  Agree 

4  ME  NTS. — The  activities  described  in  this  section  and  section 

5  111(c)(4)  shall  be  carried  out  by  the  Administrator  of  the 

6  AT  SDR   established  by  subsection    (a),    either  directly   or 

7  through  cooperative  agreements  with  States  (or  political  sub- 

8  divisions  thereof)  in  the  case  of  States  (or  political  subdivi- 

9  sions)  which  the  Administrator  of  the  AT  SDR  determines 

10  are  capable  of  carrying  out  such  activities.   Such  activities 

11  shall  include  provision  of  consultations  on  health  informa- 

12  tion,  the  conduct  of  health  assessments,  including  those  re- 

13  quired  under  section  3019(b)  of  the  Solid  Waste  Disposal 

14  Act,  health  studies,  registries,  and  health  surveillance. 

15  "(p)  Adequate  Personnel. — The  President  shall 

16  provide  for  the  employment  of  an  adequate  number  of  officers 

17  and  employees  in  the  AT  SDR,  based  upon  the  amount  made 

18  available  to  such  agency  for  each  fiscal  year  and  taking  into 

19  account  the  recommendations  of  such  agency. 

20  "(q)  Federal  Facilities. — In  accordance  with  sec- 

21  tion  107(g),  the  Administrator  of  the  ATSDR  shall  have  the 

22  same  authorities  under  this  section  with  respect  to  facilities 

23  owned  or  operated  by  a  department,  agency,  or  instrumentali- 

24  ty  of  the    United   States  as  such  Administrator  has  with 

25  respect  to  any  nongovernmental  entity. 
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1  "(r)  Emergencies. — In  cases  of  public  health  emer- 

2  gencies  caused  or  believed  to  be  caused  by  exposure  to  toxic 

3  substances,  the  Administrator  of  the  AT  SDR  shall  provide 

4  medical  testing  and  care  to  exposed  individuals,  including, 

5  but  not  limited  to,  tissue  sampling,  chromosomal  testing,  epi- 

6  demiological  studies, .  or  any  other  assistance  appropriate 

7  under  the  circumstances.  Nothing  in  this  subsection  shall  be 

8  construed  to  create  an  entitlement  program. 

9  "(s)    Hazardous    Substance    Research    and 

10  Training. — 

11  "(1)  Authorities  of  secretary. — The  Secre- 

12  tary  of  Health  and  Human  Services,  in  consultation 

13  with  the  Administrator  of  the  Environmental  Protec- 
ts Hon  Agency  may  conduct  and  support  the  following 

15  (through      grants,       cooperative      agreements,       and 

16  contracts) — 

17  "(A)  Research  (including  epidemiologic  and 

18  ecologic  studies  and  development  and  demonstra- 
te tion  programs)  in  the  following — 

20  "(i)  Advanced  techniques  for  the  detec- 

21  tion,  assessment,  and  evaluation  of  the  effects 

22  on  human  health  of  hazardous  substances. 

23  "(ii)    Methods    to   assess    the    risks    to 

24  human  health  presented  by  hazardous  sub- 

25  stances. 
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1  "(tt£)  Methods  and  technologies  to  detect 

2  hazardous  substances  in  the  environment  and 

3  methods     and    technologies     to     reduce     the 

4  amount  and  toxicity  of  hazardous  substances, 

5  including  recycling,  incineration,  biodegrada- 

6  tion,   chemical  inactivation,   and  encapsula- 
1  tion. 

8  "(iv)  Site  specific  demonstrations  of  in- 

9  novative  technologies  applied  to  all  phases  of 

10  hazardous  substances  response  including,  as 

11  appropriate,  the  testing,  evaluation,  and  field 

12  demonstration     of    innovative     technologies, 

13  processes,    equipment,    and    related    devices 

14  which  can  be  used  for  such  purposes.  Such 

15  activities    may    be    conducted    at    National 

16  Priorities  List  Sites. 

17  "(v)  Improved  safety  practices  in,  and 

18  equipment  for  the  handling  and  disposal  of 

19  hazardous  substances. 

20  "(B)  Training  for  the  following— 

21  "(i)  For  employees  who  handle  hazard- 

22  ous  substances,  training  in  the  procedures  for 

23  the    handling    and    removal    of    hazardous 

24  substances. 
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1  "(ii)  For  State  and  local  health  and  en- 

2  vironment  agency  personnel,  training  in  the 

3  management  of  facilities  at  which  hazardous 

4  substances  are  located  and  in  the  evaluation 

5  of  the  hazards  to  human  health  presented  by 

6  such  facilities. 

7  "(C)  Advanced  training  in  the  fields  enu- 

8  merated  in  subparagraph  (A),  including  ecology, 

9  environmental  health,   chemical  engineering,   and 

10  molecular  biology. 

11  "(2)    The    Director   of  NIEHS    shall   cooperate 

12  fully    with    those    agencies    specified    in    paragraph 

13  (5)(A)-(F)  in  carrying  out  the  purposes  of  this  section. 

14  "(3)  Recipients  of  grants,  etc. — A  grant, 

15  cooperative  agreement,  or  contract  may  be  made  or  en- 

16  tered  into  under  paragraph  (1)  with  an  accredited  in- 

17  stitution    of   higher   education.    The    institution    may 

18  carry  out  the  research  or  training  under  the  grant,  co- 
ld operative    agreement,    or    contract    through    contracts, 

20  including  contracts  with  the  following — 

21  "(A)  Generators  of  hazardous  wastes. 

22  "(B)  Persons  involved  in  the  development  of 

23  innovative  technologies,  processes,  equipment,  and 

24  related   devices,    which    can   be    used   to   control, 

25  contain,  and  treat  hazardous  substances. 
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1  "(C)    Owners  and  operators  of  facilities  at 

2  which  hazardous  substances  are  located. 

3  "(D)  Statr  and  local  governments. 

4  "(4)  Procedures. — In  making  grants  and  en- 

5  tering  into  cooperative  agreements  and  contracts  under 

6  this  subsection,  the  Secretary  shall  act  through  the  Di- 

7  rector   of   the    National    Institute   for   Environmental 

8  Health  Sciences  who  shall  follow  the  procedures  appli- 

9  cable  to  grants  and  contracts   under  title   IV  of  the 

10  Public  Health  Service  Act. 

11  "(5)  Advisory  council. — To  assist  in  the  im- 

12  plementation  of  this  subsection,  the  Secretary  shall  ap- 

13  point  an  advisory  council  which  shall  consist  of  the 

14  following — 

15  "(A)  The  Assistant  Administrator  of  the  En- 

16  vironmental  Protection  Agency  for  the   Office  of 

17  Research   and   Development   who   shall  serve   as 

18  chairman. 

19  "(B)  The  Assistant  Administrator  of  the  En- 

20  vironmental    Protection    Agency    for    Hazardous 

21  Waste  and  Environmental  Response. 

22  "(C)  The  Director  for  the  Center  for  Envi- 

23  ronmental    Health    in    the    Centers    for    Disease 

24  Control. 
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1  "(D)  The  Director  of  the  National  Institute 

2  for  Occupational  Safety  and  Health. 

3  "(E)  The  Director  of  the  National  Cancer 

4  Institute. 

5  "(F)  The  Administrator  of  the  ATSDR. 

6  "(G)   The  Director  of  the  National  Center 

7  for  Toxicologic  Research  of  the  Food  and  Drug 

8  Administration. 

9  (H)  A  representative  of  the  toxic  chemical 

10  waste  producing  industry. 

11  "(I)  A  representative  of  entities  engaged  in 

12  the  management  of  toxic  chemcial  wastes. 

13  "(J)  Three  representatives  of  institutions  of 

14  higher  education  (one  from  the  field  of  medicine, 

15  one  from  the  field  of  chemical  engineering,  and 

16  one  from  the  field  of  biological  sciences). 

17  "(K)    Two   representatives   from    State   and 

18  local  health  or  environmental  agencies. 

19  "(L)    One    representative    from    community 

20  based    organizations    concerned    with    hazardous 

21  substances. 

22  "(M)   One  representative  with  scientific  ex- 

23  pertise  from  a  national  environmental  organiza- 

24  tion  concerned  with  hazardous  substances. 
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1  "(6)  Planning. —  Within  one  year  after  the  date 

2  of   the    enactment    of   this    subsection    the    Secretary, 

3  acting  through  the  Director  of  the  National  Institute 

4  for  Environmental  Health  Sciences,  shall  issue  a  plan 

5  for  the   implementation   of  paragraph    (1).    The  plan 

6  shall  include  priorities  for  actions  under  paragraph  (1) 

7  and  include  research  and  training  relevant  to  scientific 

8  and   technological  issues   resulting  from   site   specific 

9  hazardous    substance    response    experience.    The   plan 

10  shall  also  include  consideration  of  the  development  and 

11  evaluation  of  clean-up  technologies  to  meet  the  stand- 

12  ards  set  under  section  121.   The  advisory  council  ap- 

13  pointed  under  paragraph  (4)  shall  be  provided  an  op- 

14  portunity  to  review  and  comment  on  the  plan  and  pri- 

15  orities  and  assist  appropriate  coordinating  among  those 

16  agencies  specified  in  subparagraphs  (A)  through  (G)  of 

17  paragraph  (5).". 

18  SEC.  116.  PUBLIC  PARTICIPATION. 

19  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

20  ing  new  section  after  section  116: 

2 1  "SEC.  117.  PUBLIC  PARTICIPA  TION. 

22  "(a)  Proposed  Plan. — Before  adoption  of  any  plan 

23  for  remedial  action  to  be  undertaken  by  the  Administrator  or 

24  by  a  State  or  by  any  other  person  at  any  site,  the  Adminis- 
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1  trator  or  State,  as  appropriate,  shall  take  both  of  the  follow- 

2  ing  actions — 

3  "(1)  Publish  a  notice  and  brief  analysis  of  the 

4  proposed  plan   and  make  such  plan  available  to  the 

5  public. 

6  "(2)  Provide  a  reasonable  opportunity  for  submis- 

7  sion  of  written  and  oral  comments  and  an  opportunity 

8  for  a  public  meeting  at  or  near  the  facility  at  issue  re- 

9  yarding  the  proposed  plan  and  regarding  any  waivers 

10  under  section  121  (relating  to  cleanup  standards).  The 

11  Administrator  shall  keep  a  transcript  of  the  meeting 

12  and  make  such  transcript  available  to  the  public. 

13  The  notice  and  analysis  published  under  paragraph  (1)  shall 

14  include  sufficient  information  as  may  be  necessary  to  provide 

15  a  reasonable  explanation  of  the  proposed  plan. 

16  ' '(b)  Final  Plan. — Notice  of  the  final  remedial  action 

17  plan  adopted  shall  be  published  and  the  plan  shall  be  made 

18  available  to  the  public  before  commencement  of  any  remedial 

19  action.  Such  final  plan  shall  be  accompanied  by  a  discussion 

20  of  any  significant  changes  (and  the  reasons  for  such  changes) 

21  in  the  proposed  plan  and  a  response  to  each  of  the  significant 

22  comments,  criticisms,  and  new  data  submitted  in  written  or 

23  oral  presentations  under  subsection  (a). 

24  "(a)  Explanation  of  Differences. — After  adop- 

25  tion  of  a  final  remedial  action  plan,  if  any  remedial  action  is 


2817  RH2 


2935 


L02 

1  taken,  if  any  enforcement  action  under  section  106  is  taken, 

2  or  if  any  settlement  or  consent  decree  under  section  106  is 

3  entered  into  and  if  such  action,  settlement,  or  decree  differs  in 

4  any  significant  respects  from  the  final  plan,  the  Administra- 

5  tor  shall  publish  an  explanation  of  the  significant  differences 

6  and  the  reasons  such  changes  were  made. 

7  "(d)  Publication. — For  the  purposes  of  this  section, 

8  publication  shall  include,  at  a  minimum,  publication  in  a 

9  major  local  newspaper  of  general  circulation.  In  addition, 

10  each  item  developed,  received,  published,  or  made 

11  available  to  the  public  under  this  section  shall  be 

12  available  for  public  inspection  and  copying  at  or 

13  near  the  facility  at  issue. 

14  "(e)  Grants  for  Technical  Assistance. — 

15  "(1)  Authority. — In  accordance  with  rules  pro- 

16  mulgated  by  the  Administrator,  the  Administrator  may 

17  make  grants   available   to   any  group   of  individuals 

18  which  may  be  affected  by  a  release  or  threatened  re- 

19  lease  at  any  facility  which  is  listed  on  the  National 

20  Priorities  List  under  the  National  Contingency  Plan. 

21  Such  grants  shall  be  for  the  purpose  of  enabling  the 

22  group   to   obtain    technical   assistance   to   review   and 

23  assess  data  and  information  which  has  been  prepared 

24  by  the  Administrator  with  respect  to  such  facility  and 

25  which  is  required  to  be  published  under  this  subsection. 
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1  "(2)  Amount. — The  amount  of  any  grant  under 

2  this  subsection  may  not  exceed  $25,000  for  a  single 

3  grant    recipient.    The    Administrator   may    waive    the 

4  $25,000  limitation  in  any  case  where  such  waiver  is 

5  necessary  to  carry  out  the  purposes  of  this  subsection. 

6  Each  grant  recipient  shall  be  required,  as  a  condition 

7  of  the  grant,  to  contribute  at  least  1/5  of  the  total  of 

8  costs  of  the  expert  advice  and  technical  assistance  for 

9  which  such  grant   is  made.    The  Administrator  may 

10  waive  the  1/5  contribution  requirement  if  the  grant  re- 

11  cipient  demonstrates  financial  need  and  such  waiver  is 

12  necessary  to  facilitate  public  participation  in  the  selec- 

13  tion  of  remedial  action  at  the  facility.  Not  more  than 

14  one  grant  may  be  made  under  this  paragraph  with 

15  respect   to   a   single   facility,    but   the  grant   may   be 

16  renewed  to  facilitate  public  participation  at  all  stages 

17  of  remedial  action.  " 

18  SEC.    117.    GENERAL    PROVISIONS    RELATING    TO    RESPONSE 

19  UNDER  TITLE  I. 

20  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

21  ing  new  section  after  section  117: 

22  "SEC.    118.    GENERAL    PROVISIONS    RELATING    TO    RESPONSE 

23  UNDER  TITLE  I. 

24  "(a)  Scope  of  Program. — The  Administrator  shall 

25  not  respond  under  this  Act  to  any  of  the  following — 
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1  "(1)  A  release  or  threat  of  a  release  of  a  hazard- 

2  ous  substance  or  polutant  or  contaminant  from  residen- 

3  tial  dwellings  or  businesses  or  community  structures 

4  where  such  dwellings  or  structures  are  not  used  for  the 

5  deposition,    storage,   processing,    treatment,    transporta- 

6  tion,  or  disposal  of  hazardous  substances. 

7  "(2)  A  release  or  threat  of  a  release  of  a  hazard- 

8  ous  substance  or  pollutant  or  contaminant  into  public 

9  or  private  drinking  water  supplies  due  to  deterioration 

10  of  the  system  through  ordinary  use. 

11  "(3)  A  release  or  threat  of  a  release  of  a  naturally 

12  occurring  substance  in  its  unaltered  form,   or  altered 

13  solely   through  naturally  occurring  processes  or  phe- 

14  nomena,  from  a  location  where  it  is  naturally  found. 

15  "(4)  A  release  or  threat  of  a  release  resulting  ex- 

16  clusively  from  the  mining  of  coal  for  which  a  timely 

17  response  action  is  available  and  authorized  under  the 

18  Surface  Mine  Control  and  Reclamation  Act  of  1977. 

19  Notwithstanding  the  preceding  provisions  of  this  subsection, 

20  the  Administrator  may  respond  under  this  Act  to  any  release 

21  or  threat  of  release  of  a  hazardous  substance  or  pollutant  or 

22  contaminant  in  any  form  if  he  determines,  in  his  discretion, 

23  that  the  release  or  threat  of  release  constitutes  a  major  public 

24  health  or  environmental  emergency.  As  used  in  this  subsec- 

25  tion,   the  term    respond  under  this  Act'  includes  response 
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1  action  under  section  104  and  abatement  action  under  section 

2  106. 

3  "(b)   High  Priority  for    Wells  and   Certain 

4  Aquifers. — For  purposes  of  taking  action  under  section 

5  104  or  section  106  and  listing  facilities  on  the  National  Pri- 

6  orities  List,  the  Administrator  shall  give  high  priority  to  fa- 

7  cilities  where  the  release  of  hazardous  substances  or  pollut- 

8  ants  or  contaminants  has  resulted  in  the  closing  of  drinking 

9  water  wells  or  has  contaminated  a  sole  or  principal  drinking 

10  water  source  designated  under  section  1424(e)  of  title  XIV  of 

11  the  Public  Health  Service  Act  (the  Safe  Drinking   Water 

12  Act). 

13  "(c)  Determination  To  Use  Offsite  Remedial 

14  Action. — Whenever  any   remedial   action   is    undertaken 

15  under  section  104  (or  any  action  is  undertaken  under  section 

16  106),  in  determining  whether  or  not  to  utilize  offsite  trans- 

17  port  and  offsite  storage,    treatment,   destruction,   or  secure 

18  disposition,  the  Administrator  shall  take  each  of  the  following 

19  into  account — 

20  "(1)  The  long-term  uncertainties  associated  with 

21  land  disposal. 

22  "(2)  The  goals,  objectives,  and  requirements  of  the 

23  Solid  Waste  Disposal  Act. 
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1  "(3)    The   persistence,    degradability    in    nature, 

2  toxicity,    mobility,  and  propensity  to  bioarru mutate  of 

3  such  hazardous  substances  and  their  constituents. 

4  "(4)   Short-  and  long-term  potential  for  adverse 

5  health  effects  from  human  exposure. 

6  "(5)  The  long-term  maintenance  costs  of  alterna- 

7  tive  remedial  actions. 

8  "(6)  The  risks  associated  with  excavation,  trans- 

9  portation,  and  disposal.  ". 

1 0  SEC.  118.  RESPONSE  A  CTION  CONTRA  CTORS. 

11  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

12  ing  new  section  after  section  118: 

1 3  "SEC.  119.  RESPONSE  A  CTION  CONTRA  CTORS. 

14  "(a)  Liability  of  Response  Action  Contrac- 

15  tors. — 

16  "(1)   In   geneeal. — Notwithstanding   the   provi- 

17  sions   of  section    114,   no   person  who   is   a  response 

18  action  contractor  with  respect  to  any  release  or  threat- 

19  ened  release  of  a  hazardous  substance  or  a  pollutant  or 

20  contaminant  from  a  facility  {vessel  or  facility}  shall  be 

21  liable  under  this  title,   under  any  other  Federal  law, 

22  under  the  law  of  any  State  or  political  subdivision,  or 

23  under  common  law  to  any  person  for  injuries,   costs, 

24  damages,  expenses  or  other  liability  (including  but  not 

25  limited  to  claims  for  indemnification  or  contribution 
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1  and  claims  by  third  parties  for  death,  personal  injury, 

2  illness  or  loss  of  or  damage  to  property  or  economic 

3  loss)  which  results  from  such  release  or  threatened  re- 

4  lease. 

5  "(2)  NEGLIGENCE,  ETC.— Paragraph  (1)  shall 

6  not  apply  in  the  case  of  a  release  that  was  caused  by 

7  conduct  of  the  response  action  contractor  which  was 

8  negligent,    [[reckless,  or]]  grossly  negligent,  or 

9  which  constituted  intentional  misconduct. 

10  "(3)    Persons    retained    or    hired. — Any 

11  person  retained  or  hired  by  a  response  action  contrac- 

12  tor  to  provide  any  services  relating  to  response  action 

13  shall  have  the  same  exemption  from  liability  provided 

14  to  the  response  action  contractor. 

15  "(b)  Savings  Provisions. — 

16  "(1)  Liability  of  other  persons. — Nothing 

17  in  this  subsection  shall  affect  the  liability  under  this 

18  Act  or  under  any  other  authority  of  Federal  or  State 

19  law    of   any    person    other    than    a    response    action 

20  contractor. 

21  "(2)  Burden  of  plaintiff. — Nothing  in  this 

22  section  shall  affect  the  plaintiff's  burden  of  establishing 

23  the  liability  under  this  title. 

24  "(c)   Exception   to   Exemption. — The   exemption 

25  provided  under  subsection  (a)  shall  not  apply  to  any  person 

•  HR  2817  RH2 


2941 


108 

1  covered  by  the  provisions  of  paragraphs  (1),  (2),  (3),  or  (4)  of 

2  section  107(a)  with  respect  to  the  release  or  threatened  release 

3  concerned  if  such  person  would  be  covered  by  such  provisions 

4  even  if  he  had  not  carried  out  any  actions  referred  to  in 

5  subsection  (d)  of  this  section. 

6  "(d)  Indemnification.— (1)  The  Administrator 

7  may  agree  to  hold  harmless  and  indemnify  any  re- 

8  sponse  action  contractor  meeting  the  requirements 

9  of  this  subsection  against  any  liability  (including 

10  the  expenses  of  litigation  or  settlement)  arising  out 

11  of  the  contractor's  performance  in  carrying  out  re- 

12  sponse  action  activities  under  this  title,  unless  such 

13  liability  was  caused  by  conduct  of  the  contractor 

14  which  was  grossly  negligent  or  which  constituted  in- 

15  tentional  misconduct 

16  "(2)  This  subsection  shall  apply  only  with  re- 

17  spect  to  a  response  action  carried  out  under  a  writ- 

18  ten  contract  or  agreement  with — 

19  "(A)  the  Administrator; 

20  "(B)  another  Federal  agency;  or 

21  "(C)  a  State  or  political  subdivision  which 

22  has    entered   into    a    contract   or   cooperative 

23  agreement  in  accordance  with  section  104(d)(1) 

24  of  this  title. 
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1  "(3)  This  subsection  shall  not  be  subject  to  sec- 

2  Hon  1301  or  1341  of  title  31  of  the  United  States 

3  Code  or  section  11  of  title  41  of  such  Code. 

4  "(e)  Liability  of  Other  Persons  Un affect- 

5  ED. — Nothing  in  this  section  shall  affect  the  liability 

6  under  this  title  or  under  any  other  Federal  or  State 

7  law  of  any  person  other  than  a  response  action  con- 

8  tractor. 

9  EC'WJ]  "(f)  Definition. — For  purposes  of  this 

10  section,  a  person  is  a  'response  action  contractor'  with  respect 

11  to  any  release  or  threatened  release  of  a  hazardous  substance 

12  or  pollutant  or  contaminant  from  a  facility  {vessel  or  facili- 

13  ty}  if -such  person  is  carrying  out  a  written  contract  or  agree- 

14  ment  with — 

15  "(1)  the  Administrator; 

16  "(2)  any  other  Federal  agency; 

17  "(3)  a  State;  or 

18  "(4)  any  potentially  responsible  party,  as  defined 

19  by  section  122; 

20  to  provide  any  response  action  under  this  Act  or  to  provide 

21  any  evaluation,  planning,  engineering,  design,  construction, 

22  equipment,  or  any  ancillary  services  thereto  for  such  facility. 

23  {vessel  or  facility.}  The  term  'response  action  contrac- 

24  tor'  also  includes  any  person  retained  or  hired  by  a 

25  response  action  contractor  (as  defined  in  the  preced- 
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1  ing  sentence)  to  provide  any  services  relating  to  a 

2  response  action. 

3  EE'W]]  (ff)  Competition. — To  protect  the  health 

4  and  safety  of  the  public  and  to  assure  the  selection  of  techni- 

5  cally  superior  response  action  contractors,  no  potential  offeror 

6  of  a  bid  or  proposal  for  a  contract,  subcontract  or  cooperative 

7  agreement  to  be  performed  and  funded  under  the  authority  of 

8  this  Act  shall  be  denied  the  opportunity  to  compete  for  such 

9  contracts.  Response  action  contractors  and  subcontractors  for 

10  program  management,  construction  management,  architectur- 

11  al  and  engineering,  surveying  and  mapping  and  related  serv- 

12  ices  shall  be  selected  in  accordance  with  title  IX  of  the  Feder- 

13  al  Property  and  Administrative  Services  Act  of  1949.  The 

14  Federal  selection  procedures  or  equivalent  State  requirements 

15  shall  apply  to  appropriate  contracts  negotiated  by  all  govern- 

16  mental  agencies  involved  in  carrying  out  this  Act  under 

17  Memoranda  of  Understanding,  State  cooperative  agreements, 

18  or  other  means.  Such  procedures  (or  equivalent  requirements) 

19  shall  be  followed  by  response  action  contractors  and  sub- 

20  contractors. " 

21  SEC.  119.  FEDERAL  FACILITIES. 

22  Title   I  of   CERCLA    is   amended  by   inserting   the 

23  following  new  section  immediately  after  section  119: 
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1  "SEC.  120.  FEDERAL  FACILITIES. 

2  "(a)  Application  of  Act  to  Federal  Govern- 

3  ME  NT. — 

4  "(1)    In   general. — Each   department,    agency, 

5  and  instrumentality  of  the    United  States   (including 

6  the  executive,  legislative,  and  judicial  branches  of  gov- 

7  ernment)  shall  be  subject  to,  and  comply  with,  this  Act 

8  in  the  same  manner  and  to  the  same  extent,  both  proce- 

9  durally   and   substantively,    as    any   nongovernmental 

10  entity,    including   liability  under  section   107  of  this 

11  Act. 

12  "(2)  Application  of  guidelines,   etc.,   to 

13  FEDERAL  FACILITIES. — All  guidelines,  rules,  regula- 

14  tions,  procedures,  and  criteria  which  are  applicable  to 

15  preliminary  assessments  carried  out  under  this  Act  for 

16  facilities  at  which  hazardous  substances  are  located, 

17  applicable  to  evaluations  of  such  facilities  under  the 

18  National  Contingency  Plan,  applicable  to  inclusion  on 

19  the  National  Priorities  List,  or  applicable  to  remedial 

20  actions  at  such  facilities  shall  also  be  applicable  to  fa- 

21  cilities  which  are  owned  or  operated  by  a  department, 

22  agency,  or  instrumentality  of  the  United  States  in  the 

23  same  manner  and  to  the  same  extent  as  such  guide- 

24  lines,  rules,  regulations,  and  criteria  are  applicable  to 

25  other  facilities.  No  department,  agency,  or  instrumen- 

26  tality  of  the   United  States  may  adopt  or  utilize  any 
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1  such  guidelines,  rules,  regulations,  procedures,  or  crite 

2  ria  which  are  inconsistent  with  the  guidelines,   rules, 

3  regulations,  and  criteria  established  by  the  Administra- 

4  tor  under  this  Act. 

5  "(3)    Exceptions. — This   subsection   shall   not 

6  apply  to  the  extent  otherwise  provided  in  this  section 

7  with  respect  to  applicable  time  periods.  This  subsection 

8  shall  also  not  apply  to  any  requirements  relating  to 

9  financial  responsibility.   Nothing  in  this  Act  shall  be 

10  construed  to  require  a   State   to  comply   with  section 

11  104(c)(3)  in  the  case  of  a  facility  which  is  owned  or 

12  operated  by  any  department,    agency,    or  instrumen- 

13  tality  of  the  United  States. 

14  "(4)  State  laws. — State  laws  concerning  re- 
lb  moval    and    remedial    action,    including    State    laws 

16  regarding    enforcement,    shall   apply    to    removal   and 

17  remedial  action  at  facilties  owned  or  operated  by  a 

18  department,  agency,  or  instrumentality  of  the   United 

19  States  when  such  facilities  are  not  included  on  the  Na- 

20  tional  Priorities  List. 

21  "(b)  Notice. — Each  department,  agency,  and  instru- 

22  mentality  of  the  United  States  shall  add  to  the  inventory  of 

23  Federal  agency  hazardous  waste  facilities  required  to  be  sub- 
24:  mitted  under  section  3016  of  the  Solid  Waste  Disposal  Act 
25  (in    addition    to    the    information    required    under    section 
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1  3016(a)(3)  of  that  Act)  information  on  contamination  from 

2  each  facility  owned  or  operated  by  the  department,  agency,  or 

3  instrumentality  if  such  contamination  affects  contiguous  or 

4  adjacent  property  owned  by  the  department,  agency,  or  in- 

5  strumentality  or  by  any  other  person,  including  a  description 

6  of  the  monitoring  data  obtained. 

7  "(c)  Federal  Agency  Hazardous  Waste  Com- 

8  pliance  Docket. — 

9  "(1)  Establishment. — The  Administrator  shall 

10  establish  a  special  Federal  Agency  Hazardous   Waste 

11  Compliance  Docket  for  each  department,  agency,  or  in- 

12  strumentality  of  the  United  States  which  shall  contain 

13  each  of  the  following — 

14  "(A)  The  inventory  required  to  be  submitted 

15  by  that  department,  agency,  or  instrumentality  in 

16  accordance  with  section  3016  of  the  Solid  Waste 

17  Disposal  Act  and  subsection  (b)  of  this  section. 

18  "(B)  Information  submitted  by  the  depart- 

19  ment,    agency,    or  instrumentality   under  section 

20  3005  or  3010  of  that  Act. 

21  "(C)   Information  submitted  by  the  depart- 

22  ment,    agency,    or  instrumentality   under  section 

23  103  of  this  Act. 

24  "(2)  Inspection. — The  docket  established  under 

25  this  subsection  shall  be  available  for  public  inspection 

•  HR  2817  RH2 


2947 


114 

1  at  reasonable  times.  The  Administrator  shall  establish 

2  a  program  to  provide  information  to  the  public  with  re 

3  spect   to  facilities   which   are   included   in   the    Docket 

4  under  this  subsection. 

5  "(3)  Periodic  notices. — 6  months  after  estab- 

6  lishment  of  the  Docket  and  every  6  months  thereafter, 

7  the  Administrator  shall  publish  in  the  Federal  Register 

8  a  list  of  the  Federal  facilities  which  have  been  included 

9  in    the   Docket   during   the   immediately  preceding    6- 

10  month   period.    Such   publication    shall   also    indicate 

1 1  where  in  the  appropriate  regional  office  of  the  Environ- 

12  mental  Protection  Agency  additional  information  may 

13  be  obtained  with  respect  to  any  facility  on  the  Docket. 

14  "(d)  Evaluation. — 

15  "(1)   Deadline. — Not   later  than  January   31, 

16  1987,    where   the  Administrator  determines   that  such 

17  evaluation  is  warranted  on  the  basis  of  a  site  inspec- 

18  tion  or  preliminary  assessment,  the  Administrator  shall 

19  evaluate  each  facility  included  in  the  Docket  in  accord- 

20  ance  with  the  criteria  established  under  the  National 

21  Contingency  Plan  for  determining  priorities  among  re- 

22  leases  for  inclusion   on   the   National  Priorities   List. 

23  Upon  the  receipt  of  a  petition  from  the   Governor  of 

24  any    State    the    Administrator    shall    make    such    an 

25  evaluation  of  any  facility  included  in  the  Docket. 
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1  "(2)   Deadline  for   inclusion. — Within   12 

2  months  after  completion  of  the  evaluation  of  a  facility, 

3  the  Administrator  shall  include  the  facility  on  the  Na- 

4  tional  Priorities  List  if  the  facility  meets  the  criteria 

5  for  inclusion  on  such  list.   Such  criteria  shall  be  ap- 

6  plied  in  the  same  manner  as  the  criteria  are  applied  to 

7  facilities  which  are  owned  or  operated  by  other  persons. 

8  "(e)  Required  Action  by  Department. — 

9  "(1)  RIFS.—Not  later  than  6  months  after  the 

10  inclusion   of  any  facility  on   the   National  Priorities 

11  List  (NPL),  the  department,  agency,  or  instrumentali- 

12  ty  which  owns  or  operates  such  facility  shall,  in  con- 

13  sulfation  with  the  Administrator,  commence  a  remedial 

14  investigation  and  feasibility  study  (RIFS)  for  such  fa- 
lb  cility.  In  the  case  of  any  facility  which  is  listed  on  the 

16  NPL  before  the  date  of  enactment  of  this  section,  the 

17  department,  agency,  or  instrumentality  which  owns  or 

18  operates  such  facility  shall,   in  consultation  with  the 

19  Administrator,    commence   a   RIFS   for  such  facility 

20  within  1  year  after  such  date  of  enactment. 

21  "(2)   Commencement  of  remedial  action; 

22  interagency  AGREEMENT. — The  Administrator  shall 

23  review  the  results  of  each  RIFS  conducted  as  provided 

24  in  paragraph  (1).  Within  180  days  thereafter  the  head 

25  of   the    department,    agency,    or   instrumentality    con- 
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1  cerned  shall  enter  into  an  interagency  agreement  mil/> 

2  the   Administrator  for  the   expeditious   completion    by 

3  such  department,  agency,  or  instrumentality  of  all  nec- 

4  essary   remedial  action   at   such   facility.    Substantial 

5  continuous   physical   onsite   remedial   action   shall   be 

6  commenced  at  each  facility  not  later  than  15  months 

7  after  completion  of  the  R1FS.  For  purposes  of  complet- 

8  ing   the   remedial  action   as  promptly   as  practicable, 

9  each  department,  agency,  or  instrumentality  shall  re- 

10  quest    adequate    funding    in    the    President's    annual 

11  budget   submittal   to    the    Congress.    For  purposes   of 

12  public  participation  in  accordance  with  section  117,  the 

13  proposal  of  a  plan  for  remedial  action  in  an  interagen- 

14  cy  agreement  shall  be  treated  as  the  proposal  of  a  plan 

15  for  remedial  action  and  the  adoption  of  such  an  agree- 

16  ment  shall  be  treated  as  the  adoption  of  a  final  plan. 

17  'W)   Contents  of  agreement. — Each  inter- 
im agency  agreement  under  this  subsection  shall  include, 

19  but  shall  not  be  limited  to  each  of  the  following — 

20  "(A)  A  review  of  alternative  remedial  actions 

21  and  selection  of  a  remedial  action  plan,  including 

22  construction  design  by  the  Administrator. 

23  "(B)  A  schedule  for  the  completion  of  each 

24  such  remedial  action. 
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1  "(C)  Arrangements  for  long-term  operation 

2  and  maintenance  of  the  facility-. 

3  The  concurrence  of  the  State  in  which  the  facility  is 

4  located    shall    be    required    for    the    selection    of    the 

5  remedial  action  to  be  carried  out  at  that  facility. 

6  "(4)     Annual      report.— Each      department, 

7  agency,  or  instrumentality  responsible  for  compliance 

8  with  this  section  shall  furnish  an  annual  report  to  the 

9  Congress  concerning  its  progress  in  implementing  the 

10  requirements   of  this  section.    Such   reports  shall  in- 

11  elude,  but  shall  not  be  limited  to  each  of  the  following 

12  items — 

13  "(A)  A  report  on  the  progress  in  reaching 

14  interagency  agreements  under  this  section. 

15  "(B)  The  specific  cost  estimates  and  budget- 

16  ary  proposals  involved  in  each  interagency  agree- 

17  ment; 

18  "(C)   A    report   on   progress   in   conducting 

19  RIFS. 

20  "(D)   A    report    on   progress    in   conducting 

21  remedial  actions. 

22  "(f)  Transfer  of  Authorities. — Except  for  au- 

23  thorities  which  are  delegated  by  the  Administrator  to  an  offi- 

24  cer  or  employee  of  the  Environmental  Protection  Agency,  no 

25  authority  vested  in  the  Administrator  under  this  section  may 
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1  be  transferred,  by  executive  order  of  the  Administrator  or  oth 

2  erunse,  to  any  other  officer  or  employee  of  the  United  States 

3  or  to  any  other  person. 

4  "(g)  Property  Transferred  by  Federal  Agen- 

5  CIES.— 

6  "(1)  NOTICE. — After  6  months  after  the  effective 

7  date  of  regulations  under  paragraph  (2)  of  this  subsec- 

8  tion,  whenever  .any  department,  agency,  or  instrumen- 

9  tahty  of  the  United  States  enters  into  any  contract  for 

10  the  sale  or  other  transfer  of  real  property  which  is 

11  owned  by  the  United  States  and  on  which  any  federal- 
ly ly  regulated  hazardous  substance  was  disposed  of  or 

13  stored  for  one  year  or  more,  the  head  of  such  depart- 

14  ment,  agency,  or  instrumentality  shall  include  in  such 

15  contract  notice  of  the  type  and  quantity  of  such  hazard- 

16  ous  substance  and  notice  of  the  time  at  which  such 

17  storage  or  disposal  took  place. 

18  "(2)  Form  of  notice;  regulations. — Notice 

19  under  this  subsection  shall  be  provided  in  such  form 

20  and  manner  as  may  be  provided  in  regulations  promul- 

21  gated  by  the  Administrator.  As  promptly  as  practicable 

22  after  the  date  of  the  enactment  of  this  subsection  but 

23  not  later  than  18  months  after  such  date  of  enactment, 

24  and  after  consultation  with  the  Administrator  of  the 

25  General    Services   Administration,    the   Administrator 
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1  shall    promulgate    regulations    regarding    the    notice 

2  required  to  be  provided  under  this  subsection. 

3  "(3)  Contents  of  certain  deeds.— After  6 

4  months  after  the  effective  date   of  regulations  under 

5  paragraph  (2)  of  this  subsection,  in  the  case  of  any 

6  real  property  owned  by  the   United  States  on  which 

7  any  hazardous  substance  was  disposed  of  or  stored  for 

8  one  year  or  more,  each  deed  entered  into  for  the  trans- 

9  fer  of  such  property  by  the  United  States  to  any  other 

10  person  or  entity  shall  contain  a  notice  of  the  type  and 

11  quantity  of  such  hazardous  substances,   notice  of  the 

12  time  at  which  such  disposal  or  storage  took  place,  and 

13  a  description  of  remedial  action  taken,  if  any. 

14  "(h)  Obligations  Under  Solid  Waste  Act. — 

15  Nothing  in  this  section  shall  affect  or  impair  the  obligation  of 

16  any  department,  agency,  or  instrumentality  of  the  United 

17  States  to  comply  with  any  requirement  of  the  Solid  Waste 

18  Disposal  Act  (including  corrective  action  requirements). 

19  "(i)  State  Coordinator. — A  State  may  request  and 

20  be  granted  by  the  Administrator  the  role  of  on-scene  coordina- 

21  tor  for  federal  facility  projects  within  its  boundaries.   The 

22  necessary  and  reasonable  expenses  of  the  on-scene  coordina- 

23  tor  shall  be  paid  to  the  State  by  the  Agency. ". 
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1  SE( '.  120.  ( 'LEA  M  I'  ST  1 NDA  RDS. 

2  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

3  ing  new  section  after  section  120: 

4  "SEC.  121.  CLEANUP  STANDARDS. 

5  "(a)  Duty  of  Administrator. — The  Administrator 

6  shall  select  appropriate  cost-effective  remedial  actions  to  be 

7  carried  out  under  section  104  or  secured  under  section  106. 

8  Such  actions  shall  be  in  accordance  with  the  National  Con- 

9  tingency  Plan  and  shall  be  in  accordance  with  the  require- 

10  ments  of  this  section. 

11  "(b)  Level  or  Standard  of  Control. — Any  reme- 

12  dial  action  selected  under  section  104  or  secured  under  sec- 

13  Hon  106  for  a  facility  at  which  a  release  or  threatened  release 

14  occurs  shall  require  that  level  or  standard  of  control  of  each 

15  hazardous  substance  or  pollutant  or  contaminant  at  that  fa- 

16  cility    which    is    necessary    to  protect    human    health    and 

17  environment. 

18  "(c)  Selection  of  Remedial  Action. — In  selecting 

19  a  remedial  action  under  section  104  or  to  be  secured  under 

20  section  106,   the  Administrator  shall  evaluate  alternatives 

21  which  achieve  the  requirements  of  subection  (b)  and  shall 

22  assess  the  cost-effectiveness  of  such  alternatives.  In  making 

23  such  assessment,  the  Administrator  shall  specifically  assess 

24  the  long-term  effectiveness  of  various  alternatives,  including 

25  an  assessment  of  permanent  solutions  and  alternative  treat- 

26  ment  technologies  or  resource  recovery  technologies  that,  in 
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1  whole  or  in  part,  will  result  in  a  permanent  and  significant 

2  decrease  in  the  toxicity,  mobility,  or  volume  of  the  hazardous 

3  substance,  pollutant,   or  contaminant,   taking  into  account 

4  each  of  the  following — 

5  "(1)  The  long-term  uncertainties  associated  with 

6  land  disposal 

7  "(2)  The  goals,  objectives,  and  requirements  of  the 

8  Solid  Waste  Disposal  Act. 

9  "(3)    The   persistence,    degradability    in    nature, 

10  toxicity,  mobility,  and  propensity  to  bioaccumulate  of 

1 1  such  hazardous  substances  and  their  constituents. 

12  "(4)  The  potential  threat  to  human  health  and  the 

13  environment  associated  with  excavation,  transportation, 

14  and  redisposal. 

15  "(5)   Short-  and  long-term  potential  for  adverse 

16  health  effects  from  human  exposure. 

17  "(6)  Long-term  maintenance  costs. 

18  Following  an  evaluation  under  this  subsection,  the  Adminis- 

19  trator  shall  select  that  cost-effective  remedial  action  which,  to 

20  the  maximum  extent  practicable,   utilizes  such  permanent 

21  solutions  and  alternative  treatment  technologies  or  resource 

22  recovery  technologies. 

23  "(d)  Onsite  Remedial  Action. — 

24  "(1)  In  general. — This  subsection  shall  apply 

25  only  to  hazardous  substances  or  pollutants  or  contami- 


2817  RH2 


2955 


L22 

1  nants  which  remain  onsite.  If  any  standard  under  one 

2  or  more  provisions  of  the    Toxic   Substances   Control 

3  Act,  the  Safe  Drinking  Water  Act,  the  Clean  Air  Act, 

4  the  Federal  Water  Pollution  Control  Act,  or  the  Solid 

5  Waste  Disposal  Act  is  applicable  to  the  hazardous  sub- 

6  stance  or  pollutant  or  contaminant  concerned  or  is  rele- 

7  vant  and  appropriate  under  the  circumstances  present- 

8  ed  by  the  release  or  threatened  release  of  such  hazard- 

9  ous  substance  or  pollutant  or  contaminant,  any  remedi- 

10  abaction  selected  under  section  104  or  section  106 

11  shall  require  a  level  or  standard  of  control  for  such 

12  hazardous  substance  or  pollutant  or  contaminant  which 

13  is  at  least  equivalent  to  such  standard.  In  requiring  a 

14  level  or  standard  of  control  for  such  hazardous  sub- 

15  stance  or  pollutant  or  contaminant  the  Administrator 

16  *  shall  consider  emy  water  quality  criteria  under  the 

17  Federal  Water  Pollution  Control  Ae4  which  is  appli 

18  cable    te   iha4    hazardous    substance    &p   pollutant    w 

19  contaminant,  {shall  consider  other  relevant  factors,  in- 

20  eluding  any  water  quality  criteria  under  the  Federal 

21  Water  Pollution  Control  Act  and  any  tolerance  levels 

22  established  under  the  Federal  Food,  Drug  and  Cosmet- 

23  ic  Act,  which  are  applicable  to  that  hazardous  sub- 

24  stance  or  pollutant  or  contaminant.} 
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1  "(2)  Contamination  from  other  sources. — 

2  The  level  or  standard  of  oontrol  required  in  accordance 

3  with  this  section  shall  be  required  only  regarding  reme- 

4  dial  actions  taken  with  respect  to  the  release  or  threat- 

5  ened  release  of  a  hazardous  substance  or  pollutant  or 

6  contaminant  from  the  facility  concerned  and  shall  not 

7  be  applicable  to  contamination  from  other  sources. 

8  "(e)  Offsite  Remedial  Action. — In  the  case  of  any 

9  removal  or  remedial  action  involving  the  transfer  of  any  haz- 

10  ardous  substance  or  pollutant  or  contaminant  offsite,  such 

1 1  hazardous  substance  or  pollutant  or  contaminant  shall  only 

12  be  transferred  to  a  facility  which  is  operating  in  compliance 

13  with  sections  3004  and  3005  of  the  Solid  Waste  Disposal 

14  Act.   Such  substance  or  pollutant  or  contaminant  may  be 

15  transferred  to  a  land  disposal  facility  only  if  the  facility  is 

16  operating  in  compliance  with  such  sections  and  only  if  the 

17  Administrator  determines  that  the  facility  is  not  releasing 

18  hazardous  waste  or  constituents  thereof  into  the  groundwater 

19  or  that  any  such  release  is  being  controlled  by  a  corrective 

20  action  program  approved  by  the  Administrator  under  subtitle 

21  C  of  the  Solid  Waste  Disposal  Act.  As  used  in  this  subsec- 

22  tion,  (1)  the  term  'land  disposal'  has  the  meaning  provided  by 

23  section  3004  of  the  Solid  Waste  Disposal  Act  and  (2)  the 

24  term    'hazardous   waste'  means   hazardous   waste   listed  or 

25  identified  under  section  3001  of  that  Act. 
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1  "(f)  Waivers, — The  Administrator  may  waive  the  ap 

2  plication  of  the  requirements  of  subsection  (</)  with  respect  to 

3  any  facility  and  select   alternative   remedial  or  abatement 

4  action  which  does  not  comply  with  such  requirements  if  the 

5  Administrator  makes  any  of  the  following  findings — 

6  "(1)   The  Administrator  finds  that  such  ulterna- 

7  tive  remedial  or  abatement  action  will  provide  protec- 

8  tion  of  human  health  and  the  environment  and  is  sub- 

9  stantially    equivalent    to    the    remedial    or    abatement 

10  action  which  would  be  necessary  to  comply  with  such 

1 1  requirements. 

12  "(2)    The    Administrator    finds    that    compliance 

13  with  the  requirements  of  subsection  (d)  at  that  facility 

14  will  result  in  greater  risk  to  human  health  or  the  envi- 

15  ronment  than  alternative  options.  This  finding  shall  be 

16  on  the  basis  of  a  quantitative  assessment  to  the  maxi- 

17  mum  extent  possible. 

18  "(3)    The    Administrator    finds    that    compliance 

19  with    such    requirements    is    technically    impracticable 

20  from  an  engineering  perspective. 

21  "(4)    The   Administrator   finds    that    compliance 

22  with  such  requirements  at  that  facility  will  consume  a 

23  disproportionate  share  of  the  Fund,  taking  into  account 

24  the  size  and  complexity  of  the  facility  and  benefits  to 

25  public  health  and  the  environment  which  may  be  ob- 
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1  tained  through  other  uses  under  this  Act  of  the  sums 

2  available  in  the  Fund  which  would  be  expended  to 

3  comply  with  such  requirements. 

4  "(5)    The  Administrator  finds  that  the  response 

5  action  is  an  interim  measure  prior  to  final  remedial 

6  action  at  the  facility. 

7  A  finding  under  this  subsection  may  also  be  made  with  re- 

8  sped  to  remedial  action  financed  in  whole  or  in  part  by  pri- 

9  vate  parties.  In  such  case,  the  finding  shall  be  made  on  the 

10  basis  of  the  same  considerations  as  would  be  used  with 

1 1  respect  to  remedial  action  financed  by  the  Fund. 

12  {"(g)  Limitation  on  Waivers. — No  waiver  may  be 

13  granted  by  the  Administrator  under  subsection  (f)  for  any 

14  facility — 

15  {"(1)  which  a  release  has  caused  damages  to  nat- 

16  ural  resources,  compensation  for  which  is  sought  by 

17  the   United   States    Government   pursuant   to   section 

18  107(f)  through  a  claim  presented  prior  to  January  1, 

19  1984;  and 

20  {"(2)  which  has  been  designated  by  a  State  pur- 

21  suant  to  section  105(a)(8)(B)  as  being  the  facility  that 

22  presents  the  greatest  danger  to  public  health  or  welfare 

23  or  the  environment  within  that  State; 

24  {unless  the  Governor  of  that  State  has  agreed,  in  writing,  to 

25  the  terms  and  conditions  of  such  a  waiver.} 
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1  "{§)  {(h)}  Permits  for  Onsite  Cleanup. — 

2  "(1)     FEDERAL. — Nv    permit    shall    be     required 

3  under  Federal  law  for  any  response  action  undertaken 

4  by  any  person  under  section  104  or  106  at  any  facility 

5  to   the   extent   that   such   action   does   not   involve   the 

6  transfer  of  a  hazardous  substance  or  pollutant  or  con- 

7  taminant  from   the   facility   at   which    the   release   or 

8  threatened  release  occurs  to  another  facility. 

9  "(2)  State. — No  permit  shall  be  required  under 

10  State  or  local  law  for  any  response  action  undertaken 

11  under  section  104  or  106  at  the  facility  at  which  the 

12  release  or  threatened  release  occurred.  In  selecting  re- 

13  sponse  action  under  this  Act  for  such  release  or  threat- 

14  ened   release,    the   Administrator   shall   consider   any 

15  more  stringent  State  standards  relating  to  the  level  or 

16  standard  for  control  for  the  hazardous  substance  or  pol- 

17  lutant  or  contaminant  concerned  and  any  State  law  re- 

18  garding  the  siting  of  facilities  used  at  the  site  of  such 

19  response  action.  If  the  Administrator  selects  a  response 

20  action  which  is  not  consistent  with  a  more  stringent 

21  State  standard,  the  Administrator  shall  publish  an  ex- 

22  planation  of  the  reasons  for  such  decision.  Following 

23  such  publication,  if  the  State  determines  that  a  more 

24  stringent  State  standard  should  be  applicable  to  the  re- 

25  sponse  action  and  enters  into  an  agreement  with  the 
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1  Administrator  to  pay  the  additional  costs  attributable 

2  to  compliance  with  the  more  stringent  standard,   the 

3  Administrator  shall  require  the  response  action  to  con- 

4  form  to  the  more  stringent  State  standard.  The  Admin- 

5  istrator  shall  determine  the  amount  of  any  additional 

6  costs   which  are  attributable   to  compliance  with   the 

7  more  stringent  State  standard  in  lieu  of  the  standard 

8  which  the  Administrator  would  otherwise  select.  If  any 

9  State  pays  any  additional  costs  of  complying  with  a 

10  State  standard  or  requirement,  the  State  may  recover 

11  such  costs  from  responsible  parties  pursuant  to  section 

12  107. 

13  "(3)  Offsite. — Nothing  in  this  subsection  shall 

14  be   construed   to   affect   any   requirement   of  Federal, 

15  State,  or  local  law  to  the  extent  such  requirement  ap- 

16  plies  to  response  action  involving  the  transfer  of  a  haz- 

17  ardous  substance  or  pollutant  or  contaminant  from  the 

18  facility    at    which    the    release    or   threatened   release 

19  occurs  to  another  facility. 

20  "(4)    Federal    facilities. — Nothing   in    this 

21  subsection  shall  apply  to  any  action  undertaken  pursu- 

22  ant  to  this  Act  at  a  facility  which  is  owned  or  operated 

23  by  a  department,    agency,   or  instrumentality  of  the 

24  United  States.  Nothing  in  this  subsection  or  in  any 

25  other  provision  of  this  Act  shall  preempt  or  otherwise 
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1  affect   the  application   of  any   Federal,    State,   or  local 

2  law,     including     any    permit     requirement,     to     any 

3  response  action  undertaken  at  such  a  facility. 

4  "(5)  State  environmental  impact  re  qui  re - 

5  MENTS — Prior  to  commencement  of  a  Remedial  Inves- 

6  ligation  and  Feasibility  Study  (RIFS),  the  Adminis- 
1  trator  shall  notify  the  State  of  such  action.  If  within 

8  60  days  thereafter,  the  State  notifies  the  Administrator 

9  of  any  State  procedural  requirements  which  would  be 

10  applicable  under  State  statutes  requiring  preparation 

11  of  environmental  impact  statements,  the  Administrator 

12  shall,   in  consultation  with  the  State,   establish  func- 

13  tionally  equivalent  procedures  governing  the  prepara- 

14  tion  of  RIFS  which  adopt  such   State  requirements 

15  unless  the  State  waives  such  requirements.  Compliance 

16  with  this  subsection  shall  be  deemed  to  be  compliance 

17  with  such  State  environmental  impact  statutes.    This 

18  subsection   shall   take   effect   upon   enactment   of  this 

19  section. 

20  '  W  {(i)}  Destruction  of  Dioxin  Wastes. — 

21  "(1)   Treatment  technology. — With  respect 

22  to   remedial   actions   involving   hazardous   substances, 

23  pollutants,  or  contaminants  containing  chlorinated  or 

24  halogenated  dioxins,  or  chlorinated  or  halogenated  di- 

25  benzofurans,  the  Administrator  shall,  to  the  maximum 
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1  extent  practicable,    require   treatment   technology   that 

2  provides  each  of  the  following: 

3  "(A)  A   destruction  and  removal  efficiency 

4  meeting  or  exceeding  99.9999  percent. 

5  "(B)  A  treatment  process  which  minimizes 

6  accidental  emissions  of  chlorinated  or  halogenated 

7  dioxins,    dibenzofurans,    and   other   highly   toxic 

8  materials  to  the  environment. 

9  "(C)  Protection  against  emissions  of  hazard- 

10  ous  substances,  pollutants,  or  contaminants  into 

11  the  air  during  normal  operation  and  equivalent 

12  protection  during  nonsteady  operations  including 

13  start-up,  shut-down,  and  power  failures. 

14  "(D)  Protection  against  secondary  formation 

15  of  halogenated  dioxins  and  dibenzofurans. 

16  "(2)  Requirements. — The  requirements  speci- 

17  fied  in  paragraph  (1)  shall  not  apply  if  the  Adminis- 

18  trator  determines  that — 

19  "(A)  an  alternative  method  of  treatment  or 

20  disposal  provides  comparable  or  greater  protection 

21  of  human  health  and  the  environment,  or 

22  "(B)  there  will  be  no  human  exposure  to  the 

23  hazardous  substances,  pollutants,  or  contaminants 

24  containing  chlorinated  or  halogenated  dioxins,  or 

25  chlorinated  or  halogenated  dibenzofurans. 


2817  RH2 


2963 

130 

1  ^W  {(j)}  State  Requirements  Not  Applicable 

2  to  Certain  Transfers. — No  State  or  local  requirement 

3  shall  apply  to  the  transfer  and  disposal  of  any  hazardous 

4  substance  or  pollutant  or  contaminant  from  a  facility  at 

5  which  a  release  or  threatened  release  has  occurred  to  a  facili- 

6  ty  for  which  a  final  permit  under  section  3005(a)  of  the 

7  Solid  Waste  Disposal  Act  is  in  effect  if  the  following  condi- 

8  tions  apply — 

9  "(1)   Such  permit  was  issued  after  January  1, 

10  1983  and  before  November  1,  1984. 

11  "(2).   The   transfer  and  disposal   is   carried  out 

12  pursuant  to  a  cooperative  agreement,  between  the  Ad- 

13  ministrator  and  the  State. 

14  -^  {(k)}  Value  Engineering  Review. — In  any 

15  evaluation  under  this  section  of  the  cost  effectiveness  of  a 

16  response  action,' the  Administrator  shall  require  value  engi- 

17  neering  review  in  accordance  with  this  subsection.  The  Ad- 

18  "ministrator  shall, require  value  engineering  review  for  any 

19  response  action  to  be  carried  out  under  this  Act  by  the  United 

20  States,  a  State,  or  a  political  subdivision  of  a  State  if  the 

21  cost  of  the  response  action,  including  the  cost  of  removal  and 

22  construction  related  to  hazardous  substances,  pollutants,  or 

23  contaminants,  and  including  the  cost  of  operation  and  main- 

24  tenance,  is  projected  to  exceed  $4,000,000.  For  purposes  of 

25  this  subsection,  the  term  'value  engineering  review'  means  a 
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1  specialized  cost  control  technique  which  uses  a  systematic 

2  and  creative  approach  to  identify  and  to  focus  on  unnecessar- 

3  ily  high  cost  in  a  project  in  order  to  arrive  at  a  cost  saving 

4  without    sacrificing    the    reliability    or    efficiency    of    the 

5  project. ". 

6  SEC.  121.  SETTLEMENTS. 

7  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

8  ing  new  section  after  section  121: 

9  "SEC.  122.  SETTLEMENTS. 

10  "(a)   EPA   Authority  to   Enter   into  Agree- 

11  MENTS. — The  Administrator,   in  his  discretion,   may  enter 

12  into  an  agreement  with  any  person  (including  the  owner  or 

13  operator  of  the  facility  &p  vessel  from  which  a  release  or  sub- 

14  stantial  threat  of  release  emanates,  or  any  other  potentially 

15  responsible  person),  to  perform  any  action  described  in  sub- 

16  section  (b)  of  section  104  or  in  subsection  (a)  of  section  106 

17  if  the  Administrator  determines  that  such  action  will  be  done 

18  properly  by  such  person.  If  the  Administrator  decides 

19  not  to  use  the  procedures  in  this  section,  the  Admin- 

20  istrator  shall  notify  in  writing  potentially  responsi- 

21  ble  parties  at  the  facility  of  such  decision  and  the 

22  reasons  why  use  of  the  procedures  is  inappropriate. 

23  The  decision  of  the  Administrator  not  to  use  the  pro- 

24  cedures  in  this  section  are  not  subject  to  judicial 

25  review. 
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1  "(b)  Agreements  With  Potentially  Responsi- 

2  ble  Parties. — 

3  "(1)  Mixed  funding. — An  agreement  under  this 

4  section  may  provide  that  the  Administrator  will  reim- 

5  burse  the  parties  to  the  agreement  from  the  Fund,  with 

6  interest,  for  certain  costs  of  actions  under  the  agree- 

7  ment  that  the  parties  have  agreed  to  perform  but  which 

8  the  Administrator  has  agreed  to  finance. 

9  "(2)  Reviewability. — The  Administrator's  de- 

10  cisions   regarding   the   availability  of  fund  financing 

11  under  this  subsection  shall  not  be  subject  to  judicial 

12  review  under  subsection  (d). 

13  "(3)  Retention  of  funds. — If,  as  part  of  any 

14  agreement,  the  Administrator  will  be  carrying  out  any 

15  action  and  the  parties  will  be  paying  amounts  to  the 

16  Administrator,  the  Administrator  may,  notwithstanding 

17  any    other  provision    of   law,    retain    and    use    such 

18  amounts  for  purposes  of  carrying  out  the  agreement. 

19  u(c)  Effect  of  Agreement. — 

20  "(1)  Limitation  of  liability. — Whenever  the 

21  Administrator  has  entered  into  an  agreement  under 

22  this  section,  the  liability  under  this  Act  of  each  party 

23  to  the  agreement,  including  any  future  liability  arising 

24  from  the  release  or  threatened  release  that  is  the  subject 

25  of  the  agreement,  shall  be  limited  as  provided  in  the 
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1  agreement.    Nothing  in  this  paragraph  shall  limit  or 

2  otherwise  affect  the  authority  of  any  court  to  review  in 

3  the  consent  decree  process   under  subsection   (d)  any 

4  limitation  on  liability  contained  in  an  agreement  under 

5  this  section. 

6  "(2)  Actions  against  other  persons. — //  an 

7  agreement  has  been  entered  into  under  this  section,  the 

8  Administrator  may  take  any  action  under  section  106 

9  against  any  person  who  is  not  a  party  to  the  agree- 

10  ment,  once  the  period  for  submitting  a  proposal  under 

11  subsection    (e)(2)(B)    has    expired.    Nothing    in    this 

12  section    shall    be    construed    to    affect    either    of   the 

13  following — 

14  "(A)  The  liability  of  any  person  under  sec- 
lb  Hon   106  or  107  with  respect  to  any  costs  or 

16  damages  which  are  not  included  in  the  agreement. 

17  "(B)  The  authority  of  the  Administrator  to 

18  maintain   an  action   under  section   106  or  107 

19  against  any  person  who  is  not  a  party  to  the 

20  agreement. 

21  "(d)  Enforcement.— 

22  "(1)    Cleanup    agreements. — Whenever    the 

23  Administrator  enters  into  an  agreement  under  this  sec- 

24  tion  with  any  potentially  responsible  party  with  respect 

25  to  action  under  section  106,  following  approval  of  the 
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1  agreement    by    the    Attorney    General,    the    agreement 

2  shall  be  entered  in  the  appropriate  United  States  dis- 

3  trict  court  as  a  consent  decree  under  that  section.  The 

4  Administrator  need  not  make  any  finding  regarding  an 

5  imminent  and  substantial  endangerment  to  the  public 

6  health  or  welfare  or  the  environment.  The  entry  of  any 

7  such  decree  shall  not  be  construed  to  be  an  acknowl- 

8  edgement  by  the  parties  that  the  release  or  threatened 

9  release  concerned  constitutes  an   imminent  and  sub- 

10  stantial    endangerment    to    the   public    health    or    the 

1 1  environment. 

12  "(2)   104(b)  AGREEMENTS. — Whenever  the  Ad- 

13  ministrator  enters  into  an  agreement  under  this  section 

14  with  any  potentially  responsible  party  with  respect  to 

15  action  under  section  104(b),   the  Administrator  shall 

16  issue  an  order  setting  forth   the   obligations   of  such 

17  party.  The  United  States  district  court  for  the  district 

18  in  which  the  release  or  threatened  release  occurs  may 

19  enforce  such  order.  Any  party  to  an  agreement  under 

20  this  section  who  fails  or  refuses  to  comply  with  the  re- 

21  quirements  of  the  order  shall  be  liable  for  a  civil  penal- 

22  ty  in  an  amount  not  to  exceed  $25,000  for  each  day 

23  during  which  such  failure  or  refusal  continues. 

24  "(e)  Special  Notice  Procedures. — 
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1  "(1)  Notice. — Whenever  the  Administrator  de- 

2  termines  that  a  period  of  negotiation  under  this  subsec- 

3  tion  would  facilitate  an  agreement  under  this  subsec- 

4  tion    with   potentially    responsible   parties    for   taking 

5  action  under  subsection  (b)  of  section  104,  or  action 

6  under  section  106,  the  Administrator  shall  so  notify  all 

7  such  parties  and  shall  provide  them  with  information 

8  concerning  each  of  the  following — 

9  "(A)  The  identity  of  other  notice  recipients. 

10  "(B)   The  volume  and  nature  of  hazardous 

11  substances    at    the    facility,    to    the    extent    such 

12  information  is  available. 

13  "(C)  A  ranking  by  volume  of  the  substances 

14  at  the  facility,  to  the  extent  such  information  is 

15  available. 

16  The  Administrator  shall  make  the  information  referred 

17  to  in  this  paragraph  available  in  advance  of  notice 

18  under  this  paragraph  upon  the  request  of  a  potentially 

19  responsible  party  in  accordance  with  procedures  provid- 

20  ed  by  the  Administrator.   The  provisions  of  subsection 

21  (e)  of  section  104  regarding  protection  of  confidential 

22  information  apply  to  information  provided  under  this 

23  paragraph. 

24  "(2)  Negotiation. — 
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1  "(A)  Moratorium. — Except  as  provided  in 

2  this  subsection,   the  Administrator  may  not  com- 

3  mence  action  under  section   104(a)  or  take  any 

4  action  under  section  106  for  120  days  after  pro- 

5  viding  notice  and  information  under  this  subsec- 

6  tion  with  respect  to  such  action.  Except  as  provid- 

7  ed  in  this  subsection,  the  Administrator  may  not 

8  commence  action  under  section  104(b)  for  90  days 

9  after  providing  notice  and  information  under  this 

10  subsection  with  respect  to  such  action. 

11  "(B)  Proposals. — Persons  receiving  notice 

12  and  information  under  paragraph  (1)  of  this  sub- 

13  section  with  respect  to  action  under  section  106 

14  shall  have  60  days  from  the  date  of  receipt  of  such 

15  notice  to  make  a  proposal  to  the  Administrator  for 

16  undertaking  or  financing  the  action  under  section 

17  106.    Persons    receiving   notice   and   information 

18  under  paragraph  (1)  of  this  subsection  with  re- 

19  spect  to  action  under  section  104(b)  shall  have  60 

20  days  from  the  date  of  receipt  of  such  notice  to 

21  make  a  proposal  to  the  Administrator  for  under- 

22  taking    or    financing    the    action    under    section 

23  104(b). 

24  "(C)  Additional  parties. — //  an  addi- 

25  tional  potentially  responsible  party  is  identified 

•HR  2817  RH2 


2970 

137 

1  during  the  negotiation  period  or  after  an  agree- 

2  men/  has  been  entered  into  uwder  this  subsection 

3  concerning  a  release  or  threatened  release,  the  Ad- 

4  ministrator  may  bring  the  additional  party  into 

5  the  negotiation  or  enter  into  a  separate  agreement 

6  with  such  party. 

7  "(3)  Failure  to  propose-. — If  the  Administra- 

8  tor.  determines  that  a  good  faith  proposal  for  undertak- 

9  ing  or  financing  action  under  section  106  has  not  been 

10  submitted  within   60  days  of  the  provision  of  notice 

11  pursuant   to   this   subsection,    the  Administrator  may 

12  thereafter  commence   action   under  section  104(a)   or 

13  take  an  action  against  any  person  under  section  106  of 

14  this  Act.  If  the  Administrator  determines  that  a  good 

15  faith   proposal   for   undertaking    or   financing    action 

16  under  section  104(b)  has  not  been  submitted  within  60 

17  days  of  the  provision  of  notice  pursuant  to  this  subsec- 

18  tion,     the    Administrator    may    thereafter    commence 

19  action  under  section  104(b). 

20  "(4)  Significant  public  health  threats. — 

21  Nothing  in  this  subsection  shall  limit  the  Administra- 

22  tors  authority  to  undertake  response  action  regarding  a 

23  significant  threat  to  public  health  within  the  negotia- 

24  tion  period  established  by  this  subsection. 

25  "(f)  Release  From  Liability. — 
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1  "(1)  Covenant  not  to  sue. — The  Administra- 

2  tor  may,  in  his  discretion,  provide  any  person  with  a 

3  covenant   not   to   sue   concerning   any   future   liability 

4  under  this  Act  resulting  from  a  release  or  threatened 

5  release  of  a  hazardous  substance  addressed  by  a  reme- 

6  dial  action,  whether  that  action  is  onsite  or  offsite,  if 

7  each  of  the  following  conditions  are  met — 

8  "(A)  The  covenant  not  to  sue  would  expedite 

9  response  action  consistent  with  the  National  Con- 

10  tingency  Plan  under  section  105  of  this  Act. 

11  "(B)  The  person  is  in  full  compliance  with  a 

12  consent   decree   under  section   106   (including   a 

13  consent   decree   entered  into   in   accordance   with 

14  this  section)  for  response  to  the  release  or  threat- 
lb  ened  release  concerned. 

16  "(C)  The  response  action  has  been  approved 

17  by  the  Administrator. 

18  "(2)  Factors. — In  assessing  the  appropriateness 

19  of  a  covenant  not  to  sue,  the  Administrator  shall  con- 

20  sider  whether  the  covenant  is  in  the  public  interest  on 

21  the  basis  of  such  factors  as  the  following — 

22  "(A)  The  effectiveness  and  reliability  of  the 

23  remedy,  in  light  of  the  other  alternative  remedies 

24  considered  for  the  facility  concerned. 
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1  "(B)   The  nature  of  the  risks  remaining  at 

2  the  facility. 

3  "(C)  The  extent  to  which  performance  stand- 

4  ards  are  included  in  the  order  or  decree. 

5  "(D)  The  extent  to  which  the  response  action 

6  provides  a  complete  remedy  for  the  facility,   in- 

7  eluding  a  reduction  in  the  hazardous  nature  of  the 

8  substances  at  the  facility. 

9  "(E)  Whether  the  Fund  or  other  sources  of 

10  funding  would  be  available  for  any  additional  re- 

11  medial  actions  that  might  eventually  be  necessary 

12  at  the  facility. 

13  "{3)  CONTINGENCY  FUND. — The  other  sources  of 

14  funding  referred  to  in  -paragraph  (2XE)  may  include 

15  any  premiums  paid  to  the  Administrator  by  persons 

16  obtaining  covenants  under  this  section.  Notwithstand- 

17  ing  any  other  provision  of  law,  the  Administrator  shall 

18  place  such  premiums  in  a  contingency  fund  established 

19  by  the  Administrator  under  this  paragraph.   The  Ad- 

20  minis trator  may  use  the  amounts  placed  in  the  contin- 

21  gency  fund  to  carry  out  future  remedial  action  under 

22  this  section  with  respect  to  facilities  which  are  subject 

23  to  covenants  not  to  sue  under  this  subsection. 

24  ZL'ty)   De   Minimis   Settlements. — Nothing  in 

25  this  Act  shall  be  construed  to  prohibit  the  Administrator  (in 
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1  an  action  under  section  106  or  section  107  of  this  Act)  from 

2  reaching  final  settlements  with,  and  granting  releases  from 

3  liability  to,   any  potentially  responsible  party  in  such  an 

4  action  where  such  settlement  does  not  involve  a  substantial 

5  portion  of  the  response  costs  at  the  facility  concerned  if  both 

6  of    the    following    are    minimal    in    comparison    to    other 

7  hazardous  substances  at  the  facility — 

8  EE"(%)  The  amount  of  the  hazardous  substances 

9  contributed  by  that  party  to  the  facility. 

10  [[  ($)  The  toxic  or  other  hazardous  effects  of  the 

1 1  substances  contributed  by  that  party  to  the  facility.  ]  ] 

12  "(g)  De  Minimis  Settlements.— (1)  Whenever 

13  practicable  and  in  the  public  interest,  as  determined 

14  by  the  Administrator,  the  Administrator  shall  as 

15  promptly  as  possible  reach  a  final  settlement  with  a 

16  potentially  responsible  party  in  an  administrative  or 

17  civil  action  under  section  106  or  section  107,  if  such 

18  settlement  involves  only  a  minor  portion  of  the  re- 

19  sponse  costs  at  the  facility  concerned  and,  in  the 

20  judgment  of  the  Administrator,  the  conditions  in 

2 1  either  of  the  following  subparagraphs  are  met: 

22  "(A)  Both  of  the  following  are  minimal  in 

23  comparison  to  other  hazardous  substances  at 

24  the  facility: 
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1  "(i)  The  amount  of  the  hazardous  sub- 

2  <  stances  contributed  by  that  party  to  the  fa- 

3  cility. 

4  "(ii)  The  toxic  or  other  hazardous  ef- 

5  fects  of  the  substances  contributed  by  that 

6  party  to  the  facility. 

7  ~"(B)  The  potentially  responsible  party— 

8  "(i)  is  the  owner  of  thereat  property 

9  on  or  in  which  the  facility  is  located; 

10  "(ii)  did  not  conduct  or  permit  the 

11  generation,  transportation,  storage,  treat' 

12  ment,  or  disposal  of  any  hazardous  sub- 

13  stance  at  the  facility;  and 

14  "(Hi)  did  not  contribute  to  the  release 

15  or  threat  of  release  of  a  hazardous  sub- 

16  stance  at  the  facility  through  any  action  or 

17  omission. 

18  This  subparagraph  does  not  apply  if  the  poten- 

19  tially   responsible  party  purchased   the   real 

20  property  with  actual  or  constructive  knowledge 

21  that  the  property  was  used  for  the  generation, 

22  transportation,  storage,  or  disposal  of  any  haz- 

23  ardous  substance. 

24  "(2)  The  Administrator  shall  provide  a  cov- 

25  enant  not  to  sue  with  respect  to  the  facility  con- 
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1  cerned,  or  grant  a  release  from  liability  with  respect 

2  to  the  facility  concerned,  to  any  party  who  has  en- 

3  tered  into  a  settlement  under  this  subsection,  unless 

4  such  a  covenant  or  release  would  be  inconsistent 

5  with  the  public  interest  as  determined  under  subsec- 

6  tion(f). 

7  "(3)  The  Administrator  shall  reach  any  such 

8  settlement,  grant  any  such  covenant  not  to  sue,  or 

9  grant  any  such  release  from  liability  as  soon  as  pos- 

10  sible  after  the  Administrator  has  available  the  in- 

11  formation  necessary  to  reach  such  a  settlement, 

12  grant  such  a  covenant,  or  grant  such  a  release  from 

13  liability. 

14  "(4)  A  settlement  under  this  subsection  shall  be 

15  entered  as  a  consent  decree  or  embodied  in  an  ad- 

16  ministrative  order  setting  forth  the  terms  of  the  set- 

17  tlement  The  district  court  for  the  district  in  which 

18  the  release  or  threatened  release  occurs  may  enforce 

19  such  order. 

20  "(5)  A  party  who  has  resolved  its  liability  to  the 

21  United  States  under  this  subsection  shall  not  be 

22  liable  for  claims  for  contribution  regarding  matters 

23  addressed  in  the  settlement  Such  settlement  does 

24  not  discharge  any  of  the  other  potentially  responsi- 

25  ble  parties  unless  its  terms  so  provide,  but  it  reduces 
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1  the  potential  liability  of  the  others  by  the  amount  of 

2  the  settlement  This  paragraph  does  not  apply  to  a 

3  settlement  that  was  achieved  through  fraud,  misrep- 

4  resentation,  other  misconduct  by  one  of  the  parties 

5  to  the  settlement,  or  mutual  mistake  of  fact 

6  "(6)  Nothing  in  this  subsection  shall  be  con- 

7  strued  to  affect  the  authority  of  the  Administrator 

8  to  reach  settlements  with  other  potentially  responsi- 

9  ble  parties  under  this  Act 

io         "(h)  EPA  Cost  Recovery  Settlement  Au- 

11  THORITY. — (1)    The   head   of  any   department   or 

12  agency   with   authority   to   undertake   a   response 

13  action  under  this  Act  pursuant  to  the  national  con- 

14  tingency  plan  may  consider,  compromise,  and  settle 

15  a  claim  under  section  107  for  costs  and  damages  in- 

16  curred  by  the  United  States  Government  if  the  claim 

17  has  not  been  referred  to  the  Department  of  Justice 

18  for  further  action.  Any  claim  for  costs  and  damages 

19  which  in  the  aggregate  is  in  excess  of  $500,000  (ex- 

20  eluding  interest)  may  be  compromised  only  with  the 

21  prior  written  approval  of  the  Attorney  General  or 

22  his  designee. 

23  "(2)  A  settlement  under  this  subsection  shall  be 

24  final  and  conclusive  as  to  the  matters  addressed  in 

25  the  settlement,  unless  the  settlement  was  achieved 

•  IIP.  2817  RH2 


2977 

144 

1  through  fraud,  misrepresentation,  other  misconduct 

2  by  one  of  the  parties  to  the  settlement,  or  mutual 

3  mistake  of  fact  No  court  shall  have  jurisdiction  to 

4  review  the  settlement  unless  there  is  a  verified  com- 

5  plaint  with  supporting  affidavits  attesting  to  specif- 

6  ic  instances  of  such  fraud,  misrepresentation,  other 

7  misconduct,  or  mutual  mistake  of  fact 

8  "(3)  Arbitration  in  accordance  with  regulations 

9  promulgated  under  this  subsection  may  be  used  as  a 

10  method  of  settling  claims  of  the  United  States  Gov- 

11  ernment  under  this  section.  After  consultation  with 

12  the  Attorney  General,   the  department  or  agency 

13  head  may  establish  and  publish  regulations  for  the 

14  use  of  arbitration  or  settlement  under  this  subsec- 

15  tion.  An  arbitration  under  this  subsection  shall  be 

16  final  and  conclusive  to  the  extent  provided  in  para- 

17  graph  (2). 

18  "(4)  If  any  person  fails  to  pay  a  claim  that  has 

19  been  settled  under  this  subsection,  the  department  or 

20  agency  head  shall  request  the  Attorney  General  to 

21  bring  a  civil  action  in  an  appropriate  district  court 

22  to  recover  the  amount  of  such  claim,  plus  costs,  at- 

23  torneys '  fees,  and  interest  from  the  date  of  the  set- 

24  tlement  In  such  an  action,  the  terms  of  the  settle- 

25  ment  shall  not  be  subject  ta  review. 
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1  "(5)  A  person  who  has  resolved  its  liability  to 

2  the  United  States  under  this  subsection  shall  not  be 

3  liable  for  claims  for  contribution  regarding  matters 

4  addressed  in  the  settlement  Such  settlement  does 

5  not  discharge  any  of  the  other  potentially  liable  per- 

6  sons  unless  its 4erms  so  provide,  but M^reduces  the 

7  potential  liability  *>f  the  others  by  the  amount  of  the 

8  settlement  This  paragraph  does  not -apply  to  a  set- 

9  tlement  which  was  achieved  through  fraud,  misrep- 

10  resentation,  other  misconduct  by  one  of  the  parties 

11  to  the  settlement,  or  mutual  mistake  of  fact 

12  {"(h)  Natural  Resources. — 

13  {"(1)  Notification  of  trustee. — Where  a  re- 

14  lease  or  threatened  release  of  any -hazardous  substance 

15  that  is  the  subject  of  negotiations  under  this  section 

16  may  have  resulted  in  damages  to  natural  resources 

17  under  the  trusteeship  of  the  United  States,  the  Admin- 

18  istrator  shall  notify  the  Federal  natural  resource  trust- 

19  ee  of  the  negotiations  and  shall  encourage  the  partici- 

20  pation  of  such  trustee  in  the  negotiations. 

21  {"(2)   Release    from   liability. — An   agree- 

22  ment  under  this  section  may  grant  a  release  from  li- 

23  ability  to  the  United  States  under  section  107(a)(4)(C) 

24  for  damages  to  natural  resources  under  the  trusteeship 

25  of   the   United   States   resulting   from   the   release   or 
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1  threatened  release  of  hazardous  substances  that  is  the 

2  subject  of  the  agreement,  but  only  if  the  Federal  natu- 

3  ral  resource  trustee  has  agreed  in  writing  to  such  re- 

4  lease  from  liability.  The  Federal  natural  resource  trust- 

5  ee  may  agree  to  such  release  from  liability  if  the  po- 

6  tentially  responsible  party  agrees  to  undertake  appro- 

7  priate  actions  necessary  to  protect  and  restore  the  nat- 

8  ural  resources  damaged  by  such  release  or  threatened 

9  release  of  hazardous  substances.} 

10  EC'W]]   (0  {(i)}  Definition  of  Potentially 

11  Responsible  Party. — As  used  in  this  section,  the  term 

12  'potentially  responsible  party'  means,  with  respect  to  any  re- 

13  lease  or  threatened  release,  a  person  against  whom  an  action 

14  could  be  brought  under  section  106  with  respect  to  such  re- 

15  lease  or  a  person  who  would  be  liable  under  section  107  if 

16  response  costs  were  incurred  by  the  Administrator  with  re- 

17  spect  to  such  release  or  threatened  release.  ".  {release.} 

18  {"(j)  Section  Not  Applicable  to  Vessels. — The 

19  provisions  of  this  section  shall  not  apply  to  a  release  from  a 

20  vessel.".} 

21  SEC.  122.  REIMBURSEMENT  TO  LOCAL  GOVERNMENTS. 

22  (a)  Title  I  of  CERCLA  is  amended  by  adding  the 

23  following  after  section  122: 
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1  "SEC.  123.  REIMBURSEMENT  TO  LOCAL  GOVERNMENTS. 

2  "(a)  Application. — Any  general  purpose  unit  of  local 

3  government  for  a  political  subdivision  which  is  affected  by  a 

4  release  or  threatened  release  at  any  facility  may  apply  to  the 

5  Administrator  for  reimbursement  under  this  section. 

6  '  l(b)  Reimbursement. — In  uccordance  with  rules  pro- 

7  mulgated  by  the  Administrator,  the  Administrator  ismithor- 

8  ized  to  reimburse  local  community  authorities  for  expenses 

9  incurred  in  carrying  out  temporary  emergency  measures  nec- 

10  essary  to  prevent  or  mitigate  injury  to  public  health  or  the 

11  environment  associated  with  the  release  or  threatened  release 

12  of  hazardous  substamses  or  poEutants  or  contaminants.  Such 

13  measures  may  include,  where  appropriate,  security  fencing  to 

14  limit  access,  response  to  fires  and  explosions,  and  other  meas- 

15  ures  which  require  immediate  response  at  the  local  level. 

16  "(c)  Amount. — The  amount  of  any  reimbursement  to 

17  any   local   authority   under  this   section   may   not   exceed 

18  $25,000  for  a  single  response.  The  reimbursement  under  this 

19  section  with  respect  to  a  single  facility  shall  be  limited  to  the 

20  units  of  local  government  having  jurisdiction  over  the  politi- 

21  cal  subdivision  in  which  such  facility  is  located.  During  the 

22  5- fiscal  year  period  commencing  September  1,   1985,  not 
,23  more  than  0.1  percent  of  the  total  amount  available  in  the 

24  Hazardous  Substances  Superfund  may  be  used  for  the  pur- 

25  poses  of  this  section.  Expenditures  for  reimbursement  under 
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1  this  section  shall  be  treated  as  costs  of  response  for  purj)oses 

2  of  section  111.". 

3  SEC.  123.  LANDFILL  GAS  OPERATORS. 

4  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

5  ing  at  the  end  thereof: 

6  "SEC.  124.  LANDFILL  GAS  OPERATORS. 

7  "(a)  Exemption  From  Certain  Liability. — Not- 

8  withstanding  the  provisions  of  section  114,  no  landfill  gas 

9  operator  shall  be  liable  in  an  action  under  section  106  or  107 

10  of  this  Act,  including  an  action  for  contribution  or  indemnifi- 

11  cation,  for  injuries,  costs,  damages,  expenses,  or  other  liabil- 

12  ity  referred  to  in  subsection  (b),  for  costs  of  cleanup,  removal, 

13  response    and    remedial    actions    and    claims    for    natural 

14  resource  damages  under  the  laws  of  any  State  or  political 

15  subdivision   which    impose    liability   or  requirements   with 

16  respect  to  the  release  of  hazardous  substances. 

17  "(b)  Extent  of  Exemption. — The  exemption  under 

18  this   section   shall   apply   to   all   injuries,    costs,    damages, 

19  expenses,  for  other  liability  asserted  under  section  106  or  107 

20  of  this  Act,    or  costs   of  cleanup,    removal,    response   and 

21  remedial  actions  and  claims  for  natural  resource  damages 

22  under  the  laws  of  any  State  or  political  subdivision  which 

23  impose  liability  or  requirements  with  respect  to  the  release  of 

24  hazardous  substances  resulting  from  a  release  or  threatened 

25  release  of  a  hazardous  substance  or  pollutant  or  contaminant 
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1  from  a  facility  unless  such  release  was  caused  by  conduct  of 

2  the  landfill  gas  operator  which  was  negligent,  reckless,  or  in- 

3  tentional  misconduct.  This  exemption  shall  not  apply  to  any 

4  landfill  gas  operator  covered  by  the  provisions  of  paragraph 

5  (1),  (2),  (3)  or  (4)  of  subsection  (a)  of  section  107  with  re- 
ft   sped  to  the  release  or  threatened  release  concerned  if  the 

7  landfill  gas  operator  would  be  covered  by  those  provisions  if 

8  he  were  not  a  landfill  gas  operator. 

9  "(c)  Liability  of  Other  Persons. — Nothing  in 

10  this  section  shall  affect  the  liability  under  this  Act  or  under 

11  any  authority  of  Federal  or  State  law  of  any  person  other 

12  than  a  landfill  gas  operator. 

13  "(d)  Burden  of  Plaintiff. — Nothing  in  this  section 

14  shall  affect  the  plaintiffs  burden  of  establishing  liability 

15  under  section  106  or  107  of  this  Act. 

16  "(e)  Condensate. — 

17  "(1)  Exclusion. — Except  as  provided  in  para- 

18  graph  (2),  no  landfill  gas  operation  shall  be  deemed  to 

19  be  management,  generation,  transportation,  treatment, 

20  storage,  or  disposal  of  any  hazardous  or  liquid  waste 

21  within  the  meaning  of  subtitle  C  of  the  Solid  Waste 

22  Disposal  Act. 

23  "(2)   Regulation. — If  the   aqueous   or  hydro- 

24  carbon  phase   of  the  condensate  or  any  other  waste 

25  material  removed  from  gas  recovered  from  a  landfill 
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1  meets  any  of  the  characteristics  identified  under  section 

2  3001  of  the  Solid  Waste  Disposal  Act,  such  condensate 

3  phase  or  other  waste  material  shall  be  deemed  a  haz- 

4  ardous  waste  under  subtitle  C  of  the  Solid  Waste  Dis- 

5  posal  Act,   and  shall  be  regulated  accordingly  under 

6  that  subtitle. 

7  "(3)  Return  of  condensate. — Condensate  re- 

8  moved  from  gas  recovered  by  a  landfill  gas  operator 

9  shall  not  be  returned  to  the  landfill  in  a  container, 

10  unless  treated  so  that  it  is  no  longer  a  free  liquid. 

11  "(f)  Definitions. — As  used  in  this  section — 

12  "(t)    Landfill    gas    operation. — The    term 

13  'landfill  gas  operation'  means,  the  installation  or  oper- 

14  ation   of  a  system  for  the   recovery   or  processing  of 

15  methane  from  a  landfill  (including,  but  not  limited  to, 

16  recirculation  to  the  landfill  of  condensate  consisting  of 

17  water  and  other  liquids  removed  from  the  gas  recovered 

18  from  the  landfill). 

19  "(2)    Landfill     gas     operator. — The    term 

20  'landfill  gas  operator'  means  with  respect  to  a  release 

21  or  threat  of  release  from  any  facility,  any  person  to  the 

22  extent  he  is  involved  in  landfill  gas  operation. " 

23  SEC.  124.  SECTION  3001(b)(3)(A)(i)  WASTE. 

24  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

25  ing  new  section  at  the  end  thereof: 
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1  "SEC.  125.  SECTION  3001(b)(3)(A)(i)  WASTE. 

2  "(a)  Revision  of  HRS. — This  section  shall  apply 

3  only  to  facilities  which  are  not  included  or  proposed  for  inclu- 

4  sion  on  the  National  Priority  List  CNPL')  and  which  con- 

5  tain    substantial    volumes    of   waste    described    in    section 

6  3001(b)(3)(A)(i)  of  the  Solid  Waste  Disposal  Act.  As  expedi- 

7  tiously  as  practicable,    the  Administrator  shall  revise  the 

8  hazard  ranking  system  with  respect  to  such  facilities  in  a 

9  manner  which  assures  appropriate  consideration  of  each  of 

10  the  following  site-specific  characteristics  of  such  facilities: 

11  "(1)  The  quantity,  toxicity \  and  concentrations  of 

12  hazardous  constituents  which  are  present  in  such  waste 

13  and  a  comparison  thereof  with  other  wastes. 

14  "(2)  The  extent  of,  and  potential  for,  release  of 

15  such  hazardous  constituents  into  the  environment. 

16  "(3)  The  degree  of  risk  to  human  health  and  the 

17  environment  posed  by  such  constituents. 

18  "(b)    Inclusion    Prohibited. — Until    the    hazard 

19  ranking  system  is  revised  as  required  by  this  section,  the 

20  Administrator  may  not  include  on  the  NPL  any  facility 

21  which  contains  substantial  volumes  of  waste  described  in  sec- 

22  Hon  3001(b) (3) (A) (i)  of  the  Solid  Waste  Disposal  Act  on  the 

23  basis  of  an  evaluation  made  principally  on  the  volume  of 

24  such  waste  and  not  on  the  concentrations  of  the  hazardous 

25  constituents  of  such  waste.  Nothing  in  this  section  shall  be 

26  construed  to  affect  the  Administrator  s  authority  to  include 
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1  any  such  facility  on  the  NPL  based  on  the  presence  of  other 

2  substances  at  such  facility  or  to  exercise  any  other  authority 

3  of  this  Act  with  respect  to  such  other  substances. ". 

4  {SEC.  125.  LIABILITY  LIMITS  FOR  OCEAN  INCINERATION  VES- 

5  SELS. 

6  {(a)  Definition. — Section  101  of  CERCLA  is  amend- 

7  ed  by  adding  at  the  end  the  following  new  paragraph: 

8  {"(33)   'incineration  vessel'   means   any  vessel  which 

9  carries  hazardous  substances  for  the  purpose  of  inciner- 

10  ation  of  such  substances,  during  any  period  when  such 

11  substances  or  residues  of  such  substances  are  on  board 

12  the  vessel". 

13  {(b)  Liability.— Section  107  of  CERCLA  is  amend- 

14  ed— 

15  {(1)  in  subsection  (a)(3)  by  inserting  "or  inciner- 

16  ation  vessel"  after  "facility"; 

17  {(2)  in  subsection  (a)(4)  by  inserting  ",  inciner- 

18  ation  vessels"  after  "facilities"; 

19  {(3)  in  subparagraph  (A)  of  subsection  (c)(1)  by  in- 

20  serting   ",   other   than   an   incineration  vessel,"   after 

21  "vessel"; 

22  {(4)  in  subparagraph  (B)  of  subsection  (c)(1)  by  in- 

23  serting    "other    than    an    incineration    vessel,"    after 

24  "other  vessel,";  and 
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1  {(5)  in  subparagraph  (D)  of  subsection  (c)(1)  by  in- 

2  serting  "any  incineration  vessel  or  for"  before  "any 

3  facility". 

4  {(c)  Financial  Responsibility. — Section  108(a)  of 

5  CERCLA  is  amended— 

6  {(1)  in  paragraph  (1)  by  inserting  "to  cover  the 

7  liability    prescribed    under    paragraph    (1)    of    section 

8  107(a)  of  this  Act"  after  "whichever  is  greater)";. 

9  {(2)  by  redesignating  paragraphs  (2)  and  (3)  as 

10  paragraphs  (3)  and  (4),  respectively,  and  by  striking 

11  out  "paragraphs  (1)  of"  in  paragraphs  (3)  and  (4),  as  so 

12  redesignated;  and 

13  {(3)  by  inserting  after  paragraph  (1)  the  following 

14  new  paragraph: 

15  {"(2)  In  addition  to  the  financial  responsibility  required 

16  by  paragraph  (1)  of  this  subsection,  the  Administrator  may 

17  require  additional  evidence  of  financial  responsibility  for  in- 

18  cineration  vessels  in  such  amounts   as   the  Administrator 

19  deems  appropriate,  taking  into  account  the  potential  risks 

20  posed  by  incineration  and  transport  for  incineration,  and  by 

21  any  other  factors  deemed  relevant.".} 
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i  TITLE  II— MISCELLANEOUS 

2  PROVISIONS 

3  SEC.  201.  POST  CLOSURE. 

4  (a)  Repeal  of  Post-Closure  Provisions. — Sec- 

5  tions  107 (k)  and  lll(j)  of  CERCLA  are  hereby  repealed. 

6  Section  101(11)  of  CERCLA  is  amended  by  striking  out 

7  "or,  in  the  case  of"  and  all  that  follows  down  to  the  semicolon 

8  at  the  end  thereof. 

9  (b)  Post-Closure  Program. — The  Administrator  of 
■■  1.0    the  Environmental  Protection  Agency  (hereinafter  referred  to 

11  in  this  section  as  "the  Administrator")  shall  conduct  a  study 

12  of  options  for,  a  program  for  the  management  of  the  liabilities 
.  13    associated  with  hazardous  waste  disposal  sites  after  their 

14  closure. 

15  (c)  Program  Elements. — The  program  under  this 

16  section  shall  be  designed  to  assure  each  of  the  following — 

17  (1)  Incentives  shall  be  created  and  maintained  for 

18  the  safe  management  and  disposal  of  hazardous  wastes 

19  so   as    to   assure   protection    of  public   health    or   the 

20  environment. 

21  (2)  Members  of  the  public  will  have  reasonable 

22  confidence  that  hazardous  wastes  will  be  managed  and 

23  disposed  of  safely  and  that  resources  will  be  available 

24  to  address  any  problems  that  may  arise  from  the  re- 

25  lease  or  off-site  migration  of  hazardous  wastes  from 
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1  disposal  sites,  and  to  cover  costs  of  long-term  moniior- 

2  ing,  care,  and  maintenance  of  such  sites. 

3  (3)  Persons  who  are  or  seek  to  become  owners  and 

4  operators  of  hazardous  waste  disposal  facilities  will  be 

5  able  to  manage  their  potential  future  liabilities  and  to 

6  attract  the  investment  capital  necessary  to  build,  oper- 

7  ate,  and  close  such  facilities  in  a  manner  which  as- 

8  sures  protection  of  public  health  and  the  environment. 

9  (d)  Procedures. — In  carrying  out  the  responsibilities 

10  of  this  section,    the  Administrator  shall  consult  with   the 

11  Secretary  of  Commerce,  the  Secretary  of  the  Treasury,  and 

12  other  appropriate  Federal  agencies. 

13  (e)  Consideration  of  Options. — In  conduction  the 

14  study  under  this  section,  the  Administrator  shall  consider  all 

15  options  which  may  serve  the  purposes  set  forth  in  subsection 

16  (c)  including  each  of  the  following: 

17  (1)  Closure  requirements  and  financial  responsi- 

18  bility  requirements. 

19  (2)  Private  insurance. 

20  (3)   Insurance  provided  by  the  Federal  Govern- 

21  ment. 

22  (4)   Coinsurance,   reinsurance,   or  pooled-risk  in- 

23  surance,  whether  provided  by  the  private  sector  or  pro- 

24  vided  or  assisted  by  the  Federal  Government. 
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1  (5)  Reinstitution  of  and  modification  to  the  Post- 

2  Closure  Liability  Trust  Fund. 

3  (6)  Creation  of  a  new  program  to  be  administered 

4  by  a  new  or  existing  Federal  agency  or  by  a  federally 

5  chartered  corporation. 

6  (f)    Recommendations. — The    Administrator    shall 

7  consider  options  for  funding  any  program  under  this  section 

8  and  shall,  to  the  extent  necessary,  make  recommendations  to 

9  the  appropriate  committees  of  Congress  for  additional  author- 

10  ity  to  implement  this  program. 

11  gga  202*  NATURAL  RESOURCE  ASSESSMENT  REGULATIONS. 

12  Section  301(c)(1)  ef  GERCLA  w  amended  by  striking 

13  eu4  "two  years  after  ike  enactment  ef  4hi&  Act"  emd  substitut 

14  mg  ^S  months  after  the  enactment  ef  ike  Superfund  Amend 

15  mente  ef  1985". 

16  SEa  2Q&  {SEC.  202.}  TRANSPORTATION  OF  HAZARDOUS  MATE- 

17  RIALS. 

18  Section  306  of  the  CERCLA  is  amended  by  inserting 

19  "and  regulated"  after  "listed"  in  each  place  it  appears  in 

20  subsections  (a)  and  (b). 

2 1  SEC  U4,  {SEC.  203.}  ST  A  TE  PROCEDURAL  REFORM. 

22  Title  III  of  CERCLA  is  amended  by  adding  the  follow- 

23  ing  new  section  at  the  end  thereof: 
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1  "SEC.  309.  ACTIONS  UNDER  STATE  LAW  FOR  DAMAGES  FROM 

2  EXPOSURE  TO  HAZARDOUS  SUBSTANCES. 

3  "(a)  State  Statutes  of  Limitations  for  Haz- 

4  ardous  Substance  Cases. — 

5  "(1)  Exception  to  state  statutes. — In  the 

6  case  of  any  action  brought  under  State  law  for  person- 

7  al  injury,  or  property  damages,  which  are  caused  or 

8  contributed  to  by  exposure  to  any  hazardous  substance, 

9  or  pollutant  or  contaminant,  released  into  the  environ- 

10  ment    from    a   facility,    if   the    applicable    limitations 

1 1  period  for  such  action  (as  specified  in  the  State  statute 

12  of  limitations  or  under  common  law)  provides  a  com- 

13  mencement  date  which  is  earlier  than  the  Federally  re- 

14  quired   commencement   date,    such   period   shall   com- 

15  mence  at  the  Federally  required  commencement  date  in 

16  lieu  of  the  date  specified  in  such  State  statute. 

17  "(2)   State  law  generally  applicable. — 

18  Except  as  provided  in  paragraph   (1),   the  statute  of 

19  limitations  established  under  State  law  shall  apply  in 

20  all    actions    brought    under    State    law    for   personal 

21  injury,  or  property  damages,  which  are  caused  or  con- 

22  tributed  to  by  exposure  to  any  hazardous  substance,  or 

23  pollutant  or  contaminant,  released  into  the  environment 

24  from  a  facility. 
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1  "(B)  Actions  under  section  107. — Nothing  in 

2  this  section  shall  apply  with  respect  to  any  cause  of 

3  action  brought  under  section  107  of  this  Act. 

4  "(b)  Definitions. — As  used  in  this  section — 

5  "(1)   Title  I  terms. — The  terms  used  in  this 

6  section  shall  have  the  same  meaning  as  when  used  in 

7  title  I  of  this  Act. 

8  "(2)  Applicable  limitations  period. — The 

9  term   'applicable  limitations  period'  means  the  period 

10  specified  in  a  statute  of  limitations  during  which  a 

11  civil  action -referred  to  in  subsection   (a)(1)  may  be 

12  brought. 

13  "(B)   Commencement  date. — The  term    'com- 

14  mencement  date'  means  the  date  specified  in  a  statute 

15  of  limitations  as  the  beginning  of  the  applicable  limita- 

16  tions  period. 

17  "(4)   Federally  required   commencement 

18  date. — 

19  "(A)  In  general. — Except  as  provided  in 

20  subparagraph    (B),    the   term    'Federally  required 

21  commencement  date'  means  the  date  the  plaintiff 

22  knew  (or  reasonably  should  have  known)  that  the 

23  personal  injury  referred  to   in  subsection   (a)(1) 

24  was  caused  or  contributed  to  by   the   hazardous 

25  substance  or  pollutant  or  contaminant  concerned. 
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1  "(B)  Special  rules. — In  the  case  of  a 

2  minor  or  incompetent  plaintiff,  the  term  'Federal- 

3  ly  required  commencement  date7  means  the  later 

4  of  the  date  referred  to  in  subparagraph  (A)  or  the 

5  following — 

6  "(i)  In  the  case  of  a  minor,  the  date  on 

7  which  the  minor  reaches  the  age  of  majority 

8  as  determined  by  State  law,  or  has  a  legal 

9  representative  appointed. 

10  "(ii)  In  the  case  of  an  incompetent  indi- 

11  vidual,   the  date  on  which  such  individual 

12  becomes  competent  or  has  had  a  legal  repre- 

13  sentative  appointed. 

14  "(c)  Effective  Date. — This  section  shall  take  effect 

15  with  respect  to  actions  brought  after  December  11,  1980.". 

16  SEG  U&r  {SEC.  204.}  CONFORMING  AMENDMENT  TO  FUNDING 

17  PROVISIONS. 

18  (a)  Hazardous  Substances  Superfund. — Section 

19  221(a)  of  CERCLA  is  amended  by  striking  out  "Hazardous 

20  Substance  Response  Trust  Fund"  and  substituting  "Hazard- 

21  ous  Substances  Superfund". 

22  (b)  Cross  Reference  to  Funding  Provisions. — 

23  Section  221(c)  of  CERCLA  is  amended  to  read  as  follows: 
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1  "(c)  Expenditures  From  Trust  Fund. — Amounts 

2  in  the  Response  Trust  Fund  shall  be  available  for  expendi- 

3  ture  only  as  provided  in  section  111  of  title  I  of  this  Act. ". 

4  SE€,  406r  {SEC.  205.}  CLEANUP  OF  PETROLEUM  FROM  LEAKING 

5  UNDERGROUND  STORA  GE  TA  NKS. 

6  (a)  EPA  Response  Program. — Section  9003  of  the 

7  Solid  Waste  Disposal  Act  is  amended  by  adding  the  follow- 

8  ing  new  subsection  at  the  end  thereof: 

9  "(h)  EPA  Response  Program  for  Petroleum. — 

10  "(1)  Before  (c)(k)  regulations. — Before  the 

1 1  effective  date  of  corrective  action  regulations  under  sub- 

12  section  (c)(4),  the  Administrator  is  authorized  to — 

13  "(A)  undertake  corrective  action  with  respect 

14  to  any  release  of  petroleum  (as  described  in  sec- 
lb  tion  9001(2)  (B))  into  the  environment  from  an 

16  underground  storage  tank  if  such  action  is  neces- 

17  sary,   in   the  judgment  of  the  Administrator,   to 

18  protect  human  health  and  the  environment;  or 

19  "(B)  require  the  owner  or  operator  of  the  un- 

20  derground  storage  tank  to  undertake  such  correc- 

21  tive  action  with  respect  to  any  such  release  unless 

22  the  Administrator  determines  that  such  action  will 

23  not  be  carried  out  properly  by  such   owner  or 

24  operator. 
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1  The  corrective  action  undertaken  or  required  under  this 

2  paragraph  shall  be  such  as  may  be  necessary  to  protect 

3  human  health  and  the  environment.  In  undertaking  or 

4  requiring    such    corrective    action,    the    Administrator 

5  shall  take  into  account  the  distinctions  referred  to  in 

6  subsection  (b).   The  Administrator  shall  use  funds  in 

7  the  Petroleum  Release  Response  Account  of  the  Haz- 

8  ardous  Substances  Superfund  for  payment  of  costs  in- 

9  curred  for  corrective  action  under  subparagraph  (A). 

10  The  Administrator  may  issue  an  order  to  require  the 

11  owner  or  operator  of  an  underground  storage  tank  to 

12  comply  with  subparagraph  (B).  Any  violation  of  such 

13  an  order  shall  be  enforced  in   the  same  manner  as 

14  provided  in  the  case  of  an  order  under  section  9006. 

15  "(2)  After  (c)(4)  regulations. — Following  the 

16  effective  date  of  regulations  under  subsection  (c)(4),  all 

17  actions  of  the  Administrator  (or  ordered  by  the  Admin- 

18  istrator)  described  in  paragraph  (1)  of  this  subsection 

19  shall  be  in  conformity  with  such  regulations.  Following 

20  such  effective  date  the  Administrator  may  undertake 

21  corrective  action  with  respect  to  any  release  of  petrole- 

22  um  (as  described  in  section  9001(2) (B))  into  the  envi- 

23  ronment  from  an   underground  storage   tank   only  if 

24  such  action  is  necessary,  in  the  judgement  of  the  Ad- 

25  ministrator,  to  profect  human  health  and  the  environ- 
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1  ment    and   one    or   more    of   the    following    situations 

2  exists — 

3  "(A)  No  person  can  be  found  who  is — 

4  "(i)  an  owner  or  operator  of  the  tank 

5  concerned, 

6  "(ii)   subject   to  such   corrective   action 

7  regulations,  and 

8  "(Hi)  capable  of  carrying  out  such  cor- 

9  rective  action  properly. 

10  "(B)    A     situation    exists    which    requires 

11  prompt .  action   by   the  Administrator  under  this 

12  paragraph    to    protect    human    health    and    the 

13  environment. 

14  "(C)  The  owner  or  operator  of  the  tank  has 

15  failed  or  refused  to  comply  with  an  order  of  the 

16  Administrator  under  section  9006  to  comply  with 

17  the  corrective  action  regulations. 

18  "(3)  Recovery  of  costs. — 

19  "(A)   In   general. — Whenever  costs   have 

20  been  incurred  by  the  Administrator,  or  by  a  State 

21  pursuant  to  paragraph  (4),  for  undertaking  correc- 

22  tive  action  with  respect  to  the  release  of  petroleum 

23  from  an  underground  storage  tank,  the  owner  and 

24  operator  of  such  tank  shall  be  liable  to  the  Admin- 

25  istrator  or  the  State  for  such  costs.   The  liability 
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1  under  this  paragraph  shall  be  construed  to  be  the 

2  standard  of  liability  which  obtains  under  section 

3  311  of  the  Federal  Water  Pollution  Control  Act. 

4  "(B)   Interim  limit  on  liability. — (i) 

5  Until  a  determination   is  made  under  subpara- 

6  graph    (C),    the    maximum    liability    under   this 

7  paragraph  shall  be  $3,000,000  for  each  corrective 

8  action  undertaken  at  a  facility  at  which  a  release 

9  of  petroleum  from  an  underground  storage  tank 

10  occurs. 

11  "(ii)   If  additional  corrective   action   is   re- 

12  quired  to  respond  to  a  release  of  petroleum  from 

13  an  underground  storage  tank  which  occurs  after 

14  completion  of  prior  corrective  action  in  response  to 

15  an  earlier  release,   the  maximum  liability  under 

16  this   paragraph    shall    be    $3,000,000    for   such 

17  subsequent  corrective  action. 

18  "(Hi)  The  limitation  on  liability  under  this 

19  subparagraph  shall  apply  only  with  respect  to  li- 

20  ability  under  this  paragraph  for  costs  incurred  by 

21  the  Administrator  or  a  State  for  undertaking  cor- 

22  rective  action  with  respect  to  the  release  of  petrole- 

23  um  from  an  underground  storage  tank.  Such  limi- 

24  tation  shall  not  affect  the  liability  of  any  person 
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1  under  any  other  authority  of  law  for  any  other 

2  costs  or  damages.  f 

3  "(C)   Permanent  regulations. — At  the 

4  time  financial  responsibility  regulations  are  pro- 

5  mulgated  by  the  Administrator  under  this  section, 

6  the  Administrator  shall  determine  whether  limita- 

7  tions  on  the  liability  imposed  under  subparagraph 

8  (A)  are  appropriate.   If  the  Administrator  deter- 

9  mines  that  such  limitations  are  appropriate,   he 

10  may  promulgate  regulations  establishing  limits  on 

11  such  liability  applicable  to  various  categories  of 

12  owners      and      operators      and      adjusting      the 

13  $3,000,000  limitation  established  under  subpara- 

14  graph    (B).    Such    regulations    shall    take    into 

15  consideration  the  following  factors — 

16  "(i)  The  volume  of  petroleum  handled  at 

17  the  types  of  facilities  involved. 

18  "(ii)   The  effect  of  liability  under  this 

19  section  on  the  small  business  segment  of  the 

20  petroleum  marketing  industry. 

21  "(Hi)  The  results  of  studies  and  actions 

22  undertaken    in    accordance    with    subsection 

23  (d). 

24  "(iv)  Such  other  factors  as  the  Admin- 

25  istrator  may  deem  pertinent. 
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1  "(D)    Limitations    inapplicable.— Not- 

2  withstanding  the  limitations  on  liability  contained 

3  in  paragraph  (B)  of  this  subsection,  the  liability 

4  of  a  person  under  this  subsection  shall  be  the  full 

5  and  total  costs  incurred  by  the  Administrator  or 

6  the    State  •  in    undertaking    corrective    action    in 

7  either  of  the  following  circumstances — 

8  "(i)   Where  the  release  or  threat  of  re- 

9  lease  was  the  result  of  willful  misconduct  or 

10  gross  negligence  within  the  privity  or  knowl- 

1 1  edge  of  such  person. 

12  "(ii)  Where  the  person  fails  or  refuses 

13  to   provide    all   reasonable    cooperation    and 

14  assistance  requested  by  a  responsible  public 

15  official  in  comnectivn  with  corrective  action 

16  activities  under  this  Act. 

17  "(E)  Contracts,  etc.  not  affected. — 

18  Nothing   in   this   subsection  .  shall  be   deemed  to 

19  affect  or  modify  in  any  way,  contracts  or  other 

20  agreements   between   owners,    operators,    or   third 

21  parties,  or  the  responsibilities  of  these  parties  as 

22  defined  in  regulations  promulgated  under  section 

23  9003  of  this  Act. 

24  "(F)  Facility. — For  purposes  of  this  para- 

25  graph,  the  term   'facility'  means,  with  respect  to 
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1  any  owner  or  operator,   all  underground  storage 

2  tanks  used  for  the  storage  of  petroleum  which  are 

3  owned  or  operated  by  such  owner  or  operator  and 

4  located  on  a  single  parcel  of  property  (or  on  any 

5  contiguous  or  adjacent  property). 

6  "(4)     Corrective     action. — The     corrective 

7  action  undertaken  by  the  Administrator  under  para- 

8  graph  (1)  or  (2)  may  include  temporary  or  permanent 

9  relocation  of  residents  and  alternative  household  water 

10  supplies.   In  connection  with  the  performance  of  any 

11  corrective  action  under  paragraph  (1)  or  (2),  the  Ad- 

12  ministrator  may  also  determine  the  health  effects  of  the 

13  release  concerned.  The  costs  of  such  study  shall  not  be 

14  treated  as  corrective  action  for  purposes  of  paragraph 

15  (4),  relating  to  cost  recovery. 

16  "(5)  State  authorities. — Whenever  a  State 

17  has  primary  enforcement  responsibility  under  section 

18  9004,   the  State  may  submit  to  the  Administrator  a 

19  proposal  to  exercise  the  authorities  of  the  Administrator 

20  under  paragraphs  (1),  (2),  and  (3)  of  this  subsection. 

21  //  the  Administrator  determines  that  such  State  has 

22  demonstrated  the  ability  to  exercise  and  enforce  such 

23  authorities  in  a  manner  substantially  equivalent  to  the 

24  Federal  program  under  this  subsection,  the  Adminis- 

25  trator  may  delegate  such  authorities  to  the  State.  For 
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1  purposes  of  funding  corrective  actions  undertaken  by  a 

2  State  pursuant  to  such  delegated  authorities,  the  Ad- 

3  ministrator  may  make  grants  to  the  State  from  the  Pe- 

4  troleum  Release  Account  of  the  Hazardous  Substance 

5  Response    Trust   Fund.    Such  grants  shall  be  appor- 

6  tioned   among   the    States   applying  for  grants   based 

7  upon  the  number  of  underground  storage  tanks  located 

8  in  the  respective  States  determined  on  the  basis  of  in- 

9  formation   available   to   the  Administrator  under  this 

10  subtitle. 

11  "(6)  Definition  of  owner. — As  used  in  this 

12  subsection  the  term  'owner'  shall  not  include  any  mort- 

13  9^gee  or  other  person  who  owns  a  security  interest  in 

14  the   tank   or  who  has   acquired  title   to   the   tank  by 

15  reason  of  a  mortgage  or  other  security  interest.  ". 

16  (c)  Petroleum  Release  Response  Account. — 

17  (1)   Creation  of  account. — There  is  estab- 

18  lished  in  the  Hazardous  Substances  Superfund  a  sepa- 

19  rate  account  to  be  known  as  the   "Petroleum  Release 

20  Response  Account"  (hereinafter  in  this  section  referred 

21  to  as  the  "Separate  Account").  The  Separate  Account 

22  shall  consist  of  the  following  amounts — 

23  (A)  Amounts  appropriated  or  transferred  to 

24  the  Separate  Account  as  provided  in  the  Internal 

25  Revenue  Code  of  1954. 


3001 

168 

1  (B)  Amounts  credited  to  the   Separate  Ac- 

2  count  under  paragraph  (2)  of  section  223(b)  of  the 

3  Comprehensive    Environmental    Response,    Com- 

4  pensation,  and  Liability  Act  of  1980. 

5  (C)      Amounts      recovered      under     section 

6  9003(h)  of  the  Solid  Waste  Disposal  Act. 

7  (2)  Expenditures  from  account. — Amounts 

8  in  the  Separate  Account  are  authorized  to  be  appropri- 

9  ated  for  purposes  of  corrective  action  undertaken  by  the 

10  Administrator  pursuant  to  section  9003(h)  of  the  Solid 

1 1  Waste  Disposal  Act  and  for  purposes  of  administration 

12  and  enforcement  of  the  provisions  of  this  subsection. 

13  Such    amounts    shall    be    available    only    for    such 

14  purposes. 

15  (d)  Study. — The  Administrator  of  the  Environmental 

16  Protection  Agency  shall  conduct  a  study  of  availability  of 

17  pollution  liability  insurance,  leak  insurance,  and  contamina- 

18  tion  insurance  for  owners  and  operators  of  petroleum  storage 

19  and  distribution  facilities.  The  study  shall  assess  the  current 

20  and  projected  extent  to  which  private  insurance  can  contrib- 

21  ute  to  the  financial  responsibility  of  independent  petroleum 

22  marketers  and  the  ability  of  independent  petroleum  marketers 

23  to  maintain  financial  responsibility  through  other  methods. 

24  The  study  shall  consider  to  what  extent,  if  any,  the  placement 

25  of  limitations   on   liability  for  corrective   action   costs   by 
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1  owners  or  operators  of  underground  storage  tanks  will  have 

2  on  the  availability  of  such  insurance.  The  study  shall  consid- 

3  er  the  experience  of  owners  or  operators  of  marine  vessels  in 

4  getting   insurance   for   their   liabilities    under   the    Federal 

5  Water  Pollution  Control  Act  and  the  operation  of  the  Water 

6  Quality    Insurance    Syndicate.     The    Administrator    shall 

7  report  his  findings  to  the  Congress  within  9  months  of  the 

8  enactment  of  this  subsection.  Such  report  shall  include  rec- 

9  ommendations  for  legislative  or  administrative  changes  that 
10  will  enable  independent  petroleum  marketers  to  maintain  fi- 
ll nancial  responsibility  sufficient  to  provide  for  all  clean-up 

12  costs  and  damages  that  may  result  from  reasonably  fore- 

13  seeable  releases  and  events. 

14  [  ISEa  M&  {SEC.  206.}  CITIZENS  SUITS. 

15  UTitle  HI  of  CERCLA  is  amended  by  adding  the 

16  following  new  section  after  section  309: 

17  [  t"SEC.  310.  CITIZENS  SUITS. 

18  EE"(W  Authority  to  Bring  Civil  Actions. — 

19  Except  as  provided  in  subsection  (d)  or  (e)  of  this  section, 

20  any  person  may  commence  a  civil  action  on  his  own  behalf — 

21  EC"(X)  against  any  person  (including  the  United 

22  States  and  any  other  governmental  instrumentality  or 

23  agency,  to  the  extent  permitted  by  the  eleventh  amend- 

24  ment  to  the  Constitution)  who  is  alleged  to  be  in  viola- 


3003 


170 

1  tion   of  any   requirement   which   has   become   effective 

2  pursuant  to  this  Act;  or 

3  CC'W  against— 

4  EE"C4)  the  Administrator  where  there  is  al- 

5  leged  a  failure  of  the  Administrator  to  perform 

6  any  act  or  duty  under  this  Act  which  is  not  dis- 

7  cretionary  with  the  Administrator;  or 

8  I.I."(B)  any  other  department,   agency,   or 

9  instrumentality  of  the  United  States  where  there 

10  is  alleged  failure  of  such  department,  agency,  or 

11  instrumentality  to  perform  any  act  or  duty  under 

12  section  119  of  this  Act  (relating  to  Federal  facili- 

13  ties)  which  is  not  discretionary  with  such  depart- 

14  ment,  agency,  or  instrumentality. 

15  EE'W  Venue.— 

16  [["(%>  Actions  under  subsection  (a)d). — 

17  Any  action  under  paragraph  (1)  of  subsection  (a)  shall 

18  be  brought  in  the  district  court  for  the  district  in  which 

19  the  alleged  violation  occurred. 

20  EE"$y  Actions  under  subsection  (a)(2). — 

21  Any  action  brought  under  paragraph  (2)  of  subsection 

22  (a)  may  be  brought  in  the  United  States  District  Court 

23  for  the  District  of  Columbia. 

24  [C"fo)  Relief. — The  district  court  shall  have  juris- 

25  diction  in  actions  brought  under  subsection  (a)(1)  to  enforce 
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1  the  requirement  concerned  and  to  impose  any  civil  penalty 

2  provided  for  violation  of  that  requirement.  The  district  court 

3  shall  have  jurisdiction  in  actions  brought  under  subsection 

4  (a)(2)    to    order    the    Administrator    or   other   department, 

5  agency \  or  instrumentality  to  perform  the  act  or  duty  con- 

6  cerned. 

7  EC "(d)  Subsection  (a)(1)  Actions.— 

8  Ll"(l)  Notice. — No  action  may  be  commenced 

9  under  subsection  (a)(1)  of  this  section  prior  to  60  days 

10  after  the  plaintiff  has  given  notice  of  the  violation  or 

1 1  disposal — 

12  [["(4)  to  the  Administrator; 

13  [["(-ft)  to  the  State  in  which  the  alleged 

14  violation  occurs;  and 

15  EC'YO  to  any  alleged  violator. 

16  Notice  under  this  paragraph  shall  be  given  in  such 

17  manner  as  the  Administrator  shall  prescribe  by  regula- 

18  tion. 

19  H"(2)  Actions  under  paragraph  w. — No 

20  action  may  be  commenced  under  subsection  (a)(1)  with 

21  respect  to  any  violation  referred  to  in  such  subpara- 

22  graph  if  the  Administrator  has  commenced  and  is  dili- 

23  gently  pursuing  an  action  to  enforce  the  requirement 

24  concerned  or  to  impose  a  civil  penalty  under  this  Act 

25  with  respect  to  the  violation  of  such  requirement. 
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1  LL"(e)    Subsection    (a)(2)   Actions. — No   action 

2  may  be  commenced  under  paragraph  (2)  of  subsection  (a) 

3  prior  to  60  days  after  the  plaintiff  has  given  notice  to  the 

4  Administrator  or  other  department,  agency,  or  instrumentali- 

5  ty  that  he  will  commence  such  action.  Notice  under  this  sub- 

6  section  shall  be  given  in  such  manner  as  the  Administrator 

7  shall  prescribe  by  regulation. 

8  CE"#)  COSTS. — The  court,  in  issuing  any  final  order 

9  in  any  action  brought  pursuant  to  this  section,  may  award 

10  costs  of  litigation  (including  reasonable  attorney  and  expert 

1 1  witness  fees)  to  the  prevailing  or  the  substantially  prevailing 

12  party  whenever  the  court  determines  such  an  award  is  appro- 

13  priate.  The  court  may,  if  a  temporary  restraining  order  or 

14  preliminary  injunction  is  sought,  require  the  filing  of  a  bond 

15  or  equivalent  security  in  accordance  with  the  Federal  Rules 

16  of  Civil  Procedure. 

17  LL"(g)  Other  Rights. — Nothing  in  this  Act  shall 

18  restrict  or  expand  any  right  which  any  person  (or  class  of 

19  persons)  may  have  under  any  Federal  or  State  statute  or 

20  common  law  to  seek  enforcement  of  any  standard  or  require- 

21  ment  relating  to  hazardous  substances,  or  pollutants  or  con- 

22  taminants,    or   to   seek   any   other  relief   (including   relief 

23  against  the  Administrator  or  a  State  agency). 
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1  CE'W   Intervention. — In  any  action  under  this 

2  section  the  United  States,  if  not  a  party,  may  intervene  as  a 

3  matter  of  right. 

4  [["(£>  Definitions. — The  terms  used  in  this  section 

5  shall  have  the  same  meaning  as  when  used  in  title  I.  "33 

6  SEC.  207.  CITIZENS  SUITS. 

7  Title  III  of  CERCLA  is  amended  by  adding  the 

8  following  new  section  after  section  309: 

9  "SEC  310.  CITIZENS  SUITS. 

io  "(a)  Authority  to  Bring  Civil  Actions.— 

11  Except  as,  provided  in  subsection  (d)  or  (e)  of  this 

12  section*  any  person  may  commence  a  civil  ^action  on 

13  his  own  behalf— 

14  "(1)    against   any  person    (including    the 

15  United  States  and  any  other  governmental  in- 

16  strumentality  or  agency,  to  the  extent  permit- 

17  ted  by  the  eleventh  amendment  to  the  Constitu- 

18  Hon)  who — 

19  "(A)  is  alleged  to  be  in  violation  of 

20  any  requirement  which  has  become  effec- 

21  live  pursuant  to  this  Act;  or 

22  "(B)  has  contributed  or  who  is  con- 

23  tributing  to  the  actual  or  threatened  re- 

24  lease  of  any  hazardous  substance  from  a 

25  facility  if  such  release  may  present  an  im- 


3007 


174 

1  minent  and  substantial  endangerment  to 

2  health  or  the  environment;  or 

3  "(2)  against— 

4  "(A)  the  Administrator  where  there  is 

5  alleged  a  failure  of  the  Administrator  to 

6  perform  any  act  or  duty  under  this  Act 

7  which  is  not  discretionary  with  the  Admin- 

8  istrator;  or 

9  "(B)  any  other  department,  agency,  or 

10  instrumentality  of  the  United  States  where 

1 1  there  is  alleged  failure  of  such  department, 

12  agency,  or  instrumentality  to  perform  any 

13  act  or  duty  under  section  119  of  this  Act 

14  (relating  to  Federal  facilities)  which  is  not 

15  discretionary      with      such      department, 

16  agency,  or  instrumentality. 

17  "(b)  Venue.— 

18  "(1)  Actions  under  subsection  (axi).— 

19  Any  action  under  subsection  (a)(1)(A)  shall  be 

20  brought  in  the  district  court  for  the  district  in 

21  which    the    alleged    violation    occurred.    Any 

22  action    under    subsection    (a)(1)(B)    shall    be 

23  brought  in  the  district  court  in  which  the  re- 

24  lease  occurred. 
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i  "(2)  Actions  under  subsection  (aX2%— 

2  Any  action   brought  under  paragraph   (2)  of 

3  subsection  (a)  may  be  brought  in  the  United 

4  States    District    Court    for    the    District    of 

5  Columbia. 

6  "(c)  Relief.— The  district  court  shall  have  ju- 

7  risdiction    in    actions    brought    under    subsection 

8  (a)(1)(A)  to  enforce  the  requirement  concerned  and 

9  to  impose  any  civil  penalty  provided  for  violation  of 

10  that  requirement  The  district  court  shall  have  juris- 

11  diction     in     actions     brought     under    subsection 

12  (a)(1)(B)  to  immediately  restrain  any  person  con- 

13  tributing  to  the  endangerment  referred  to  in  subsec- 

14  tion  (a)(1)(B),  to  order  such  person  to  take  response 

15  action  as  provided  for  under  this  Act,  or  both.  The 

16  district  court  shall  have  jurisdiction   in   actions 

17  brought  under  subsection  (a)(2)  to  order  the  Admin- 

18  istrator  or  other  department,  agency,  or  instrumen- 

19  tality  to  perform  the  act  or  duty  concerned. 

20  "(d)  Subsection  (a)(1)  Actions.— 

21  "(1)   Notice. — No    action    may    be    com- 

22  menced  under  subsection  (a)(1)  of  this  section 

23  prior  to  60  days  after  the  plaintiff  has  given 

24  notice  of  the  violation  or  disposal — 

25  "(A)  to  the  Administrator; 
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1  "(B)  to  the  State  in  which  the  alleged 

2  violation  or  release  occurs;  and 

3  "(C)  to  any  alleged  violator  or  person 

4  who  contributed  or  is  contributing  to  the 

5  release. 

6  Notice  under  this  paragraph  shall  be  given  in 

7  such  manner  as  the  Administrator  shall  pre- 

8  scribe  by  regulation. 

9  "(2)  Actions  under  paragraph  ax— No 

10  action   may   be  commenced  under  subsection 

11  (a)(1)  if  the  Administrator — 

12  "(A)    has    commenced    and    is    dili- 

13  gently — 

14  "(i)  pursuing   an    administrative 

15  order  or  civil  action  to  enforce  the  re- 

16  quirement  concerned  or  to  impose  a 

17  civil  penalty  under  this  Act  with  re- 

18  sped  to  the  violation  of  such  require- 

19  ment, 

20  "(ii)  pursuing  an  administrative 

21  order  or  civil  action   to   restrain   or 

22  abate  acts  or  conditions  which  may 

23  have  contributed  or  are  contributing  to 

24  the  activities  which  may  present  the 

25  alleged  endangerment,  or 
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1  "(Hi)    prosecuting    an    action    in 

2  order  under  section  106  of  this  Act,  or 

3  under  section  7003  of  the  Solid  Waste 

4  Disposal  Act,  with  respect  to  such  vio- 

5  lation  or  endangerment; 

6  "(B)  is  actually  engaging  in  a  removal 

7  action  under  section  104  with  respect  to 

8  such  violation  or  endangerment; 

9  "(C)  is  diligently  proceeding  with  a  re- 

10  medial  investigation  and  feasibility  study 

11  under  section  104(b)  or  has  completed  a  re- 

12  medial  investigation  and  feasibility  study 

13  and   is   diligently  proceeding   with   a   re- 

14  sponse  action  with  respect  to  such  viola- 
lb  tion  or  endangerment;  or 

16  "(D)  has  obtained  a  court  order  (in- 

17  eluding  a  consent  decree)  under  section  106 

18  of  this  Act  or  under  section  7003  of  the 

19  Solid  Waste  Disposal  Act  under  which  any 

20  responsible  party — 

21  "(i)  is  diligently  conducting  a  re- 

22  moval  action, 

23  "(ii)  is  diligently  proceeding  with 

24  a  remedial  investigation  and  feasibil- 

25  ity  study,  or 
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1  "(Hi)  has  completed  a  remedial  in- 

2  vestigation  and  feasibility  study  and  is 

3  diligently  proceeding  with  a  response 

4  action, 

5  with  respect  to  such  violation  or  endanger- 

6  ment 

7  In  the  case  of  an  administrative  order  referred 

8  to  in  subparagraph  (A),  actions  under  subsec- 

9  tion  (a)(1)(B)  are  prohibited  only  as   to   the 

10  scope    and   duration    of  such    administrative 

11  order. 

12  "(3)  Actions  under  paragraph  <ixb); 

13  STATE    ACTIVITY. — No    action    may    be    com- 

14  menced  by  any  person  other  than  the  State 

15  under  subsection  (a)(1)(B)  if,  in  order  to  re- 

16  strain  or  abate  acts  or  conditions  which  may 

17  have  contributed  or  are  contributing  to  the  ac- 

18  tivities  which  may  present  the  alleged  endan- 

19  germent,  the  State — 

20  "(A)  has  commenced  and  is  diligently 

21  prosecuting    an    action    under   subsection 

22  (a)(1)(B)  with  respect  to  such  endanger- 

23  ment; 
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1  "(B)  is  actually  engaging  in  a  removal 

2  action  under  section  104  with  respect  to 

3  such  endangerment;  or 

4  "(C)  has  incurred  costs  to  initiate  a 

5  Remedial    Investigation    and    Feasibility 

6  Study  under  section  104(b)  of  this  Act  and 

7  is  diligently  proceeding   with  a   remedial 

8  action  under  this  Act 

9  "(4)  Standing.— For  purposes  of  this  sec- 

10  tion,  only  a  person  who  has  an  interest  which 

11  is  or  may  be  adversely  affected  may  bring  an 

12  action  under  subsection  (a)(1)(B). 

13  "(e)  Subsection  (a)(2)  Actions.— No  action 

14  may  be  commenced  under  paragraph  (2)  of  subsec- 

15  tion  (a)  prior  to  60  days  after  the  plaintiff  has  given 

16  notice  to  the  Administrator  or  other  department, 

17  agency,  or  instrumentality  that  he  will  commence 

18  such  action.  Notice  under  this  subsection  shall  be 

19  given  in  such  manner  as  the  Administrator  shall 

20  prescribe  by  regulation. 

21  "(f)  COSTS. — The  court,   in  issuing  any  final 

22  order  in  any  action  brought  pursuant  to  this  section, 

23  may  award  costs  of  litigation  (including  reasonable 

24  attorney  and  expert  witness  fees)  to  the  prevailing 

25  or  the  substantially  prevailing  party  whenever  the 
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1  court  determines  such  an  award  is  appropriate.  The 

2  court  may,  if  a  temporary  restraining  order  or  pre- 

3  liminary  injunction  is  nought,  require  the  filing  of  a 

4  bond  or  equivalent  security  in  accordance  with  the 

5  Federal  Rules  of  Civil  Procedure. 

6  "(g)  Other  Rights.— Nothing  in  this  Act  shall 

7  restrict  or  expand  any  right  which  any  person  (or 

8  class  of  persons)  may  have  under  any  Federal  or 

9  State  statute  or  common  law  to  seek  enforcement  of 

10  any  standard  or  requirement  relating  to  hazardous 

11  substances,   or  pollutants  or  contaminants,   or  to 

12  seek  any  other  relief  (including  relief  against  the 

13  Administrator  or  a  Statemgency). 

14  "(h)  Intervention.— (1)  In  any  action  under 

15  this  section  the  United  States,  if  not  a  party,  may 

16  intervene  as  a  matter  of  right 

17  "(2)  In   any  action   under  this   section,    any 

18  person  may  intervene  as  a  matter  of  right  when  such 

19  person  claims  an  interest \  relating  to  the  subject  of 

20  the  action  and  is  so  situated  that  the  disposition  of 

21  the  action  may,  as  a  practical  matter,  impair  or 

22  impede  the  person's  ability  to  protect  that  interest, 

23  unless  the  Administrator  or  the  State  shows  that  the 

24  person's  interest  is  adequately  represented  by  exist- 

25  ing  parties  in  the  action. 
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i         "(i)    Federally    Permitted    Release.— It 

2  shall  be  a  defense  in  an  action  under  subsection 

3  (a)(1)(B)  if  the  defendant  establishes  that  the  re- 

4  lease  referred  to  in  such  subsection  (a)(1)(B)  was  a 

5  federally  permitted  release  as  defined  in  section 

6  101(10)  (except  that  for  purposes  of  this  section,  the 

7  phrase   'permit  application'  in  subparagraph   (C) 

8  shall  not  apply). 

9  "(j)  Definitions.— As  used  in  this  section— 

10  "(1)  In  general.— The  terms  used  in  this 

11  section  shall  have  the  same  meaning  as  when 

12  used  in  title  I,  except  as  specifically  provided 

13  in  this  subsection. 

14  (2)  Release. — The  term  'release'  means 

15  the  discharge,  deposit,  injection,  dumping,  spill- 

16  ing,  leaking,  treating,  storing,  or  placing  of  any 

17  hazardous  substance  into  or  on  any  land  or 

18  water,  except  that  such  term  shall  not  include 

19  any  activity  referred  to  in  subparagraph  (A), 

20  (B),  (C)  or  (D)  of  section  101(22). 

21  "(k)  Pesticides. — No  action  may  be  brought 

22  under  this  section  with  respect  to  any  release  or 

23  threatened  release  resulting  from  the  application  of 

24  a  pesticide  product  registered  under,  or  whose  appli- 

25  cation  is  otherwise  authorized  under,  the  Federal  In- 
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1  secticide,  Fungicide,  and  Rodenticide  Act  Nothing 

2  in  this  subsection  shall  affect  or  modify  in  any  way 
8  the  obligations  or  liability  of  any  person  under  any 

4  other  provision  of  State  or  Federal  law,  including 

5  common  law,  (1)  for  damages,  injury,  or  loss  result- 

6  ing  from  a  release  of  any  ^hazardous  substance  or  (2) 

7  for  removal  or  remedial  action  or  (3)  for  the  costs  of 

8  removal  or  remedial  action  for  such  hazardous  sub- 

9  stance." 

10  $E€r  2Q&  {SEC.  207.}  INDIAN  TRIBES. 

11  (a)  In  General. — Title  I  of  CERCLA  is  amended  by 

12  adding  the  following  new  section  at  the  end  thereof : 

13  'SEC.  127.  INDIAN  TRIBES. 

14  "(a)   Definition. — As   used  in   this  Act,    the   term 

15  'Indian  tribe'  means  any  Indian  tribe,  band,  nation,  or  other 

16  organized  group  or  community,  including  any  Alaska  Native 

17  village,  which  is  recognized  as  eligible  for  the  special  pro- 

18  grams  and  services  provided  by  the  United  States  to  Indians 

19  because  of  their  status  as  Indians.  The  term  does  not  include 

20  any  Alaska  Native  regional  or  village  corporation. 

21  "(b)   Future   Maintenance  and    Cost-Sharing 

22  Requirements. — The  requirements  of  section  104(c)(3)  of 

23  this  Act  for  assurances  regarding  future  maintenance  and 

24  cost-sharing  shall  not  apply  to  remedial  action  to  be  taken  on 

25  any  of  the  following: 
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1  "(1)  Land  or  water  held  by  an  Indian  tribe. 

2  "(2)  Land  or  water  held  by  the  United  States  in 

3  trust  for  Indians. 

4  "(3)   Land  or  water  held  by  a  member  of  an 

5  Indian  tribe  (if  such  land  or  water  is  subject  to  a  trust 

6  restriction  on  alienation). 

7  "(4)  Land  or  water  otherwise  within  the  borders 

8  of  an  Indian  reservation. 

9  In  the  case  of  remedial  action  to  be  taken  on  any  such  land 

10  or  water,  the  Secretary  of  the  Interior  shall  provide  the  as- 

11  surance  required  by  section  104(c)(3)  regarding  the  avail- 

12  ability  of  a  hazardous  waste  disposal  facility. 

13  "(c)  Contracts  or  Cooperative  Agreements. — 

14  "(1)  Authority. — //  the  Administrator  deter- 

15  mines  that  an  Indian  tribe  has  the  capability  to  carry 

16  out  any  or  all  of  the  actions  authorized  in  this  section, 

17  the  Administrator  may,  in  his  discretion,  enter  into  a 

18  contract  or  cooperative  agreement  with  such  an  Indian 

19  tribe  to  take  such  actions  in  accordance  with  criteria 

20  and  priorities  established  pursuant  to  section  105(a)(8) 

21  and  to  be  reimbursed  for  the  reasonable  response  costs 

22  thereof  from  the  Fund. 

23  "(2)    Enforcement. — //   the    President   enters 

24  info  a  contract  or  cooperative  agreement  pursuant  to 

25  this  subsection,  and  the  Indian  tribe  thereof  fails  to 
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1  comply  with  any  requirement*  of  the  contract,  the  Ad- 

2  ministrator  may,  after  providing  60  days  notice,  $eek 

3  in  the  appropriate  Federal  district  court  to  enforce  the 

4  contract  or  to  recover  any  funds  advanced  or  any  costs 

5  incurred  because  of  the  breach  of  the  contract  by  the 

6  Indian  tribe. 

7  "(d)  Natural  Resources  Liability. — 

8  "(1)  Liability  to  tribe. — Liability  under  sec- 

9  tion  107(a)(4)(C)  shall  be  to  the  Indian  tribe  in  the 

10  case  of  an  injury  to,  destruction  of,  or  loss  of  natural 

11  resources  belonging  to,  managed  by,  controlled  by,  or 

12  appertaining  to  the  tribe,  or  held  in  trust  for  the  benefit 

13  of  such  tribe,  or  belonging  to  a  member  of  such  tribe  if 

14  such   resources   are  subject   to  a   trust   restriction   on 

15  alienation. 

16  "(2)  Exemptions. — No  liability  to  an  Indian 

17  tribe   shall   be    imposed   under  section    107(a)(4)(C), 

18  where  the  party  sought  to  be  charged  has  demonstrated 

19  each  of  the  following — 

20  "(A)  The  damages  to  natural  resources  com- 

21  plained  of  were  specifically  identified  as  an  irre- 

22  versible  and  irretrievable  commitment  of  natural 

23  resources  in  an  environmental  impact  statement 

24  or  other  comparable  environment  analysis. 
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1  "(B)  A  decision  to  grant  a  permit  or  license 

2  authorizes  such  commitment  of  natural  resources, 

3  and  the  facility  or  project  was  otherwise  operating 

4  within  the  terms  of  its  permit  or  license.  In  the 

5  case  of  damages  occurring  pursuant  to  a  Federal 

6  permit  or  license  this  subparagraph  applies  only 

7  so  long  as  the  issuance  of  that  permit  or  license 

8  was  not  inconsistent  with  the  fiduciary  duty  of 

9  the    United  States  with  respect  to  such   Indian 

10  tribe. 

11  "(3)  Recovery. — The  Secretary  of  the  Interior, 

12  or  the  authorized  representative  of  any  Indian  tribe, 

13  shall  act  on  behalf  of  the  public  as  trustee  of  such  nat- 

14  ural  resources  to  recover  for  such  damages.  Sums  re- 
lb  covered  shall  be  available  for  use  to  restore,  rehabili- 

16  tate,  or  acquire  the  equivalent  of  such  natural  resources 

17  by  the  appropriate  agencies  of  the  Indian  tribe,  but  the 

18  measure  of  such  damages  shall  not  be  limited  by  the 

19  sums  which  can  be  used  to  restore  or  replace  such  re- 

20  sources.  There  shall  be  no  recovery  under  the  authority 

21  of  section  107(a)(4)(C)  where  such  damages  and  the 

22  release  of  a  hazardous  substance  from  which  such  dam- 

23  ages  resulted  have  occurred  wholly  before  the  enactment 

24  of  this  Act. 
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1  "(e)  DELEGATION.  —  The  Administrator  is  authorized 

2  to  delegate  authority  to  obligate  money  in  the  Fund  or  to 

3  .settle  claims  to  officials  of  an  Indian  tribe  operating  under  a 

4  contract  or  cooperative  agreement  with  the  Federal  Govern- 

5  ment  pursuant  to  section  104(d). 

6  "(f)  Application  of  Other  Provisions. — The  gov- 

7  erning  body  of  an  Indian  tribe  shall  be  afforded  substantially 

8  the  same  treatment  as  a  State  with  respect  to  the  provisions 

9  of  section  103(a)  (regarding  notification  of  releases),  section 

10  104(c)(2)  (regarding  consultation  on  remedial  actions),  sec- 

11  Hon.  104(e)  (regarding  access  to  information),  section  116 

12  (regarding  health  assessments  and  protection)  and  section 

13  105  (regarding  roles  and  responsibilities  under  the  national 

14  contingency  plan  and  submittal  of  priorities  for  remedial 

15  action,  but  not  including  the  provision  regarding  the  inclu- 

16  sion  of  at  least  one  facility  per  State  on  the  national  priority 

17  list).". 

18  (b)      Conforming      Amendments. — (1)      Section 

19  101(a)(16)  of  CERCLA  is  amended  by  striking  "or"  the 

20  last  time  it 'appears  and  by  inserting  before  the  semicolon  at 

21  the  end  thereof  the  following:  ",  any  Indian  tribe,  or,  if  such 

22  resources  are  subject  to  a  trust  restriction  on  alienation,  any 

23  member  of  an  Indian  tribe  " 

24  (2)  Section  107  of  CERCLA  is  amended  as  follows: 
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1  (A)  In  subsection  (a),  insert  "or  an  Indian  tribe" 

2  after  "State". 

3  (B)   In  subsection   (i),   insert    "or  Indian  tribe" 

4  after  "State"  the  first  time  it  appears. 

5  (C)   In  subsection   (j),   insert    "or  Indian  tribe" 

6  after  "State"  the  first  time  it  appears. 

7  SEa  2m  {SEC.  208.}  COMMENCEMENT  of  drilling  fluids, 

8  ETC.  STUDY. 

9  The   Administrator  of  the   Environmental   Protection 

10  Agency  shall  commence  the  study  required  under  section 

11  8002(m)  of  the  Solid  Waste  Disposal  Act  not  later  than  6 

12  months  after  the  date  of  the  enactment  of  this  Act. 

13  SEG  M&  {SEC.  209.}  INSURABILITY  STUDY. 

14  Section  301  of  CERCLA  is  amended  by  adding  at  the 

15  end  thereof  the  following  new  subsection: 

1 6  •  ((g)  Ins  urability  S tud  y.  — 

17  "(1)   Study  group. — The  Administrator  shall 

18  appoint  a  study  group  to  carry  out  a  study  under  this 

19  subsection.   The  study  group  shall  be  comprised  of  the 

20  following: 

21  "(A)  2  representatives  of  the  Administrator. 

22  "(B)  4  representatives  of  persons  described 

23  in  paragraph  (2). 

24  "(C)  2  representatives  of  groups  or  organiza- 

25  fions  comprised  generally  of  persons  adversely  af- 
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1  fccted  by  releases  or  threatened  releases  of  hazard- 

2  ous  substances. 

3  "(D)  3  representatives  of  property  and  casu- 

4  alty  insurers. 

5  "(E)  1  representative  of  reinsurers. 

6  A    representative    of   the    Administrator   shall   be    the 

7  chairperson  of  the  study  group.   One  reporter  shall  be 

8  elected  from  among  the  members  of  the  study  group. 

9  "(2)  Study. — The  study  group  shall  undertake  a 

10  study  to  determine  the  insurability  of  the  liability  of 

11  the  following: 

12  "(A)   Persons  who  generate  hazardous  sub- 

13  stances:  liability  for  costs  under  this  Act. 

14  "(B)  Persons  who  own  or  operate  facilities: 

15  liability  for  costs  under  this  Act. 

16  "(C)  Persons  liable  for  harm  to  persons  or 

17  property  caused  by  the  release  of  hazardous  sub- 

18  stances  into  the  environment. 

19  "(3)  Item  evaluated. — As  part  of  their  study 

20  in  accordance  with  this  section,  the  study  group  shall 

21  evaluate,  among,  other  matters,  the  following — 

22  "(A)    Current  economic  conditions   in,    and 

23  the  future  outlook  for,  the  commercial  market  for 

24  insurance  and  reinsurance. 
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1  "(B)     Current     trends     in~  statutory     and 

2  common  law  remedies, 

3  "(C)  The  impact  of  possible  changes  in  tra- 

4  ditional   standards   of  liability,   proof,    evidence, 

5  and  damages  on  existing  statutory  and  common 

6  law  remedies. 

7  "(D)  The  effect  of  the  standard  of  liability 

8  and  extent  of  persons  upon  whom  it  is  imposed 

9  under  this  Act  on  the  underwriting  and  pricing  of 

10  insurance  coverage. 

11  "(E)  Current  trends  in  judicial  interpreta- 

12  tion    and    construction    of   applicable    insurance 

13  contracts. 

14  "(F)  The  frequency  and  severity  of  a  repre- 

15  sentative  sample  of  claims  closed  during  the  calen- 

16  dar  year  preceding  enactment  of  this  subsection. 

17  "(G)  Other  impediments  to  insurability. 

18  "(4)  Submission. — The  report  shall  be  submit- 

19  ted  to  the  Congress  with  appropriate  recommendations, 

20  within  18  months  after  the  enactment  of  the  Superfund 

21  Amendments  of  1985. ". 

22  SE&  Uir  {SEC.  210.}  POLLUTION  LIABILITY  INSURANCE. 

23  CERCLA  is  amended  by  adding  the  following  new  title 

24  at  the  end  thereof: 
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i   "TITLE  IV— POLLUTION  INSURANCE 

2  "SEC.  401.  DEFINITIONS. 

3  "As  used  in  this  title — 

4  "(1)   INSURANCE. — The   term    'insurance'  means 

5  primary  insurance,  excess  insurance,  reinsurance,  sur- 

6  plus  lines  insurance,   and  any  other  arrangement  for 

7  shifting  and  distributing  risk  which  is  determined  to  be 

8  insurance  under  applicable  State  or  Federal  law. 

9  "(2)  Pollution  liability. — The  term   (pollu- 

10  tion  liability'  means  liability  for  injuries  arising  from 

11  the  release  of  hazardous  substances  or  pollutants  or 

12  contaminants. 

13  "(3)  Risk  retention  group. — The  term  'risk 

14  retention  group '  means  any  corporation  or  other  limited 

15  liability  association  taxable  as  a  corporation,  or  as  an 

16  insurance   company,    formed   under  the   laws   of  any 

17  State— 

18  "(A)  whose  primary  activity  consists  of  as- 

19  suming  and  spreading  all,  or  any  portion,  of  the 

20  pollution  liability  of  its  group  members; 

21  "(B)  which  is  organized  for  the  primary  pur- 

22  pose   of  conducting   the   activity   described  under 

23  subparagraph  (A); 

24  "(C)  which   is  chartered  or  licensed  as  an 

25  insurance  company  and  authorized  to  engage  in 
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1  the  business  of  insurance  under  the  laws  of  any 

2  State;  and 

3  "(D)    which    does    not    exclude    any  person 

4  from  membership  in  the  group  solely  to  provide 

5  for  members  of  such  a  group  a  competitive  advan- 

6  tage  over  such  a  person. 

7  "(4)  Purchasing  group. — The  term  'purchas- 

8  ing  group7  means  any  group  of  persons  which  has  as 

9  one  of  its  purposes  the  purchase  of  pollution  liability 

10  insurance  on  a  group  basis. 

11  "(5)  State. — The  term  'State'  means  any  State 

12  of  the  United  States  or  the  District  of  Columbia. 

1 3  "SEC.  402.  ST  A  TE  LA  WS. 

14  "Nothing  in  this  title  shall  be  construed  to  affect  either 

15  the  tort  law  or  the  law  governing  the  interpretation  of  insur- 

16  ance  contracts  of  any  State.  The  definitions  of  pollution  li- 

17  ability  and  pollution  liability  insurance  under  any  State  law 

18  shall  not  be  applied  for  the  purposes  of  this  title,  including 

19  recognition    or   qualification    of   risk    retention   groups    or 

20  purchasing  groups. 

2 1  "SEC.  403.  RISK  RETENTION  GROUPS. 

22  "(a)  Exemption. — Except  as  provided  in  this  section, 

23  a  risk  retention  group  shall  be  exempt  from  any  State  law, 

24  rule,  or  order  described  in  paragraph  (1)  through  (4) — 
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1  "(DA  law,  rule,  or  order  whieh  makes  unlawful, 

2  or  regulates,  directly  or  indirectly,   the  operation  of  a 

3  risk  retention  group. 

4  "(2)  A  law,  rule,  or  order  which  requires  or  per- 

5  mits  a  risk  retention  group  to  participate  in  any  insur- 

6  ance    insolvency   guaranty    association    to    which    an 

7  insurer  licensed  in  the  State  is  required  to  belong. 

8  "(3)  A    law,    rule,   or  order  which   requires  any 

9  insurance  policy  issued  to  a  risk  retention  group  or 

10  any  member  of  the  group  to  be  countersigned  by  an  in- 

1 1  surance  agent  or  broker  residing  in  that  State. 

12  "(4)    A    law,    rule,    or    order    which    otherwise 

13  discriminates  against  a  risk  retention  group  or  any  of 

14  its  members. 

15  "(b)  Exceptions. — 

16  "(1)  State  laws  generally  applicable. — 

17  Nothing  in  subsection  (a)  shall  be  construed  to  affect 

18  the  applicability  of  State  laws  generally  applicable  to 

19  persons  or  corporations.  The  State  in  which  a  risk  re- 

20  tention  group  is  chartered  may  regulate  the  formation 

21  and  operation  of  the  group. 

22  "(2)  State  regulations  not  subject  to  ex- 

23  emption. — Subsection    (a)    shall   not    apply    to    any 

24  State  law  which  requires  a  risk  retention  group  to  do 

25  any  of  the  following — 
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1  "(A)   Comply  with  the  unfair  claim  settle- 

2  ment  practices  law  of  the  State. 

3  "(B)  Pay,  on  a  nondiscriminatory  basis,  ap- 

4  plicable  premium  and  other  taxes  which  are  levied 

5  on  admitted  insurers  and  surplus  line  insurers, 

6  brokers,   or  policyholders  under  the  laws  of  the 

7  State. 

8  "(C)    Participate,    on    a    nondiscriminatory 

9  basis,  in  any  mechanism  established  or  authorized 

10  under  the  law  of  the  State  for  the  equitable  appor- 

1 1  tionment  among  insurers  of  pollution  liability  in- 

12  surance  losses  and  expenses  incurred  on  policies 

13  written  through  such  mechanism. 

14  "(D)  Submit  to  the  appropriate  authority  re- 
lb  ports  and  other  information  required  of  licensed 

16  insurers  under  the  laws  of  a  State  relating  solely 

17  to  pollution    liability   insurance    losses   and   ex- 

18  penses. 

19  "(E)  Register  with  and  designate  the  State 

20  insurance  commissioner  as  its  agent  solely  for  the 

21  purpose  of  receiving  service  of  legal  documents  or 

22  process.  Furnish,  upon  request,  such  commission- 

23  er  a  copy  of  any  financial  report  submitted  by  the 

24  risk  retention  group  to  the  commissioner  of  the 

25  chartering  or  licensing  jurisdiction. 
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1  "(F)  Submit  to  an  examination  by  the  State 

2  insurance  commissioner  in  any   State   in   which 

3  the   group    is    doing    business    to    determine    the 

4  group's  financial  condition,  if — 

5  "(i)  the  commissioner  has  reason  to  be- 

6  lieve  the  risk  retention  group  is  in  a  finan- 

7  dally  impaired  condition;  and 

8  "(ii)  the  commissioner  of  the  jurisdic- 

9  Hon  in  which  the  group  is  chartered  has  not 

10  begun  or  has  refused  to  initiate  an  examina- 

1 1  Hon  of  the  group. 

12  "(G)  Comply  with  a  lawful  order  issued  in 

13  a  delinquency  proceeding  commenced  by  the  State 

14  insurance  commissioner  if  the  commissioner  of  the 

15  jurisdiction  in  which  the  group  is  chartered  has 

16  failed  to  initate  such  a  proceeding  after  notice  of  a 

17  finding  of  financial  impairment  under  subpara- 

18  graph  (F). 

19  "(c)  Application  of  Exemptions. — The  exemptions 

20  specified  in  subsection  (a)  apply  to — 

21  "(1)  pollution    liability   insurance   coverage  pro- 

22  vided  by  a  risk  retention  group  for — 

23  "(A)  such  group;  or 

24  "(B)  any  person  who  is  a  member  of  such 

25  group; 
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1  "(2)    the    sale    of   pollution    liability    insurance 

2  coverage  for  a  risk  retention  group;  and 

3  "(3)  the  provision  of  insurance  related  services  or 

4  management  services  for  a  risk  retention  group  or  any 

5  member  of  such  a  group. 

6  "(c)  Agents  or  Brokers. — A  State  may  require  that 

7  a  person  acting,  or  offering  to  act,  as  an  agent  or  broker  for  a 

8  risk  retention  group  obtain  a  license  from  that  State,  except 

9  that  a  State  may  not  impose  any  qualification  or  requirement 

10  which  discriminates  against  a  nonresident  agent  or  broker. 

1 1  "SEC.  404.  PURCHASING  GROUPS. 

12  "(a)  Exemption. — Except  as  provided  in  this  section, 

13  a  purchasing  group  is  exempt  from  any  State  law,  rule,  or 

14  order  described  in  paragraphs  (1)  through  (8) — 

15  "(1)  A  State  law,  rule,  or  order  which  prohibits 

16  the  establishment  of  a  purchasing  group. 

17  "(2)  A  State  law,  rule,  or  order  which  makes  it 

18  unlawful  for  an  insurer  to  provide  or  offer  to  provide 

19  insurance  on  a  basis  providing,  to  a  purchasing  group 

20  or  its  member,  advantages,  based  on  their  loss  and  ex- 

2 1  pense  experience,  not  afforded  to  other  persons  with  re- 

22  sped  to  rates,  policy  forms,  coverages,  or  other  matters. 

23  "(3)  A  State  law,  rule,  or  order  which  prohibits  a 

24  purchasing  group  or  its  members  from  purchasing  in- 
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1  surance  on  the  group  basis  described  in  paragraph  (2) 

2  of  this  subsection. 

3  "(4)  A  State  law,  rule,  or  order  which  prohibits  a 

4  purchasing  group  from  obtaining  insurance  on  a  group 

5  basis  because  the  group  has  not  been  in  existence  for  a 

6  minimum  period  of  time  or  because  any  member  has 

7  not  belonged,  to  the  group  for  a  minimum  period  of 

8  time. 

9  "(5)  A  State  law,  rule,  or  order  which  requires 

10  that    a    purchasing    group    must    have    a    minimum 

11  number  of  members,  common  ownership  or  affiliation, 

12  or  a  certain  legal  form. 

13  "(6)  A  State  law,  rule,  or  order  which  requires 

14  that  a  certain  percentage  of  a  purchasing  group  must 

15  obtain  insurance  on  a  group  basis. 

16  "(7)  A   State  law,  rule,  or  order  which  requires 

17  that  any  insurance  policy  issued  to  a  purchasing  group 

18  or  any  members  of  the  group  be  countersigned  by  an 

19  insurance  agent  or  broker  residing  in  that  State. 

20  "(8)  A  State  law,  rule,  or  order  which  otherwise 

21  discriminate  against  a  purchasing  group  or  any  of  its 

22  members. 

23  "(b)  Application  of  Exemptions. — The  exemptions 

24  specified  in  subsection  (a)  apply  to  the  following — 
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1  "(L)   Pollution   liability   insurance,    and  compre- 

2  hensive  general  liability  insurance  which  includes  this 

3  coverage,  provided  to — 

4  "(A)  a  purchasing  group;  or 

5  "(B)   any  person    who   is   a   member  of  a 

6  purchasing  group. 

7  "(2)   The  sale  of  any  one  of  the  following  to  a 

8  purchasing  group  or  a  member  of  the  group — 

9  "(A)     Pollution     liability     insurance,     and 

10  comprehensive  general  liability  coverage. 

1 1  '  l(B)  Insurance  related  services. 

12  "(C)  Management  services. 

13  "(c)  Agents  or  Brokers. — A  State  may  require  that 

14  a  person  acting,  or  offering  to  act,  as  an  agent  or  broker  for  a 

15  purchasing  group  obtain  a  license  from  that  State,  except 

16  that  a  State  may  not  impose  any  qualification  or  requirement 

17  which  discriminates  against  a  nonresident  agent  or  broker. 

1 8  "SEC.  405.  APPLICABILITY  OF  SECURITIES  LA  WS. 

19  "(a)  Ownership  Interests. — The  ownership  inter- 

20  ests  of  members  of  a  risk  retention  group  shall  be  considered 

21  to  be— 

22  "(1)  exempted  securities  for  purposes  of  section  5 

23  of  the  Securities  Act  of  1933  and  for  purposes  of  sec- 

24  tion  12  of  the  Securities  Exchange  Act  of  1934;  and 
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1  "(2)  securities  for  purposes  of  the  provisions  of 

2  section  17  of  the  Securities  Act  of  1933  and  the  provi- 

3  sions  of  section  10  of  the  Securities  Exchange  Act  of 

4  1934. 

5  "(b)  Investment  Company  Act. — A  risk  retention 

6  group  shall  not  be  considered  to  be  an  investment  company 

7  for  purposes  of  the  Investment  Company  Act  of  1940  (15 

8  U.S.C  80a-l  et  seq.). 

9  "(c)  Blue   Sky  Law. — The  ownership  interests  of 

10  members  in  a  risk  retention  group  shall  not  be  considered 

1 1  securities  for  purposes  of  any  State  blue  sky  law. " 

12  SE€*  M&  {SEC.  211.}  RELEASES  ASSOCIATED  WITH  BRINE  DIS- 

13  POSAL. 

14  Title  I  of  CERCLA  is  amended  by  adding  the  follow- 

15  ing  new  section  at  the  end  thereof: 

16  "SEC.  126.  RELEASES  ASSOCIATED  WITH  BRINE  DISPOSAL. 

17  "(a)   Review. — The   Administrator  shall  conduct   a 

18  review  of  State  programs  to  protect  public  health  and  the  en- 
Id    vironment  in  States  in  which  annular  injection  of  brines  as- 

20  sociated  with  oil  and  gas  production  is  permitted.  The  review 

21  shall  only  be  conducted  in  the  case  of  States  in  which  there 

22  are  more  than  2500  active  wells  at  which  annular  injection 

23  is  used  as  of  the  date  of  enactment  of  this  section. 

24  "(b)  Enforcement. — 
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1  "(1)  Determination. — //  the  Administrator  de- 

2  termines,  on  the  basis  of  the  review  conducted  under 

3  subsection  (a),  that  any  State  subject  to  such  review  is 

4  not  adequately  enforcing  a   State  program  to  assure 

5  that  public  health  or  the  environment  will  not  be  en- 

6  dangered  by  releases  into  the  environment  associated 
1  with  the  annular  injection  or  surface  disposal  of  such 

8  brines,  the  Administrator  shall  after  notice  to  the  State 

9  take  or  order  such  enforcement  or  corrective  action  in 

10  such  State  as  may  be  necessary  to  assure  protection  of 

11  public  health  or  the  environment  from  endangerment  by 

12  releases    into    the    environment    associated   with    such 

13  injection  or  other  disposal  practices. 

14  "(2)    Civil   action. — The   Administrator   may 

15  bring  a  civil  action  under  this  paragraph  in  the  appw- 

16  priate   United  States  district  court  to  require  compli- 

17  ance  with  any  enforcement  or  corrective  action  taken  or 

18  ordered  under  paragraph  (1)  in  any  State  referred  to 

19  in  subsection  (a).  The  court  may  enter  such  judgment 

20  as  protection  of  the  public  health  or  the  environment 

21  may  require,  including  the  imposition  of  a  civil  penal- 

22  ty  not  to  exceed  $5,000  for  each  day  of  violation  of 

23  any  enforcement  or  corrective  action  taken  or  ordered 

24  by  the  Administrator. 
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1  "(c)  -Deadlines. — The  review  required  under  subsec- 

2  tion  (a)  shall  be  completed,  and  any  enforcement  or  corrective 

3  action  taken  or  ordered  under  subsection  (b)  commenced,  no 

4  later  than  18  months  after  the  date  of  enactment  of  this 

5  section. 

6  "(d)  Definition. — For  purposes  of  this  section,  the 

7  term    'annular  injection'  means   the   reinjection   of  brines 

8  associated  with  the  production  of  oil  or  gas  between  the  pro- 

9  duction  and  surface  casings  of  a  conventional  oil  or  gas  pro- 

10  ducing  well. " 

1 1  TITLE  III— COMMUNITY  RIGHT  TO  KNO  W  AND 

12  EMERGENCY  PLANNING 

13  Subtitle  A — Community  Right-to-Know 

14  SEC.  301.  BASIC  NOTIFICA  TION  REQUIREMENTS. 

15  (a)  Material  Safety  Data  Sheets. — 

16  (1)  Basic  requirement. — Each  owner  or  oper- 

17  ator  of  a  facility  at  which  a  hazardous  chemical  (as  de- 

18  fined  in  section  324)  is  produced,  used,  or  stored  shall 

19  file  a  material  safety  data  sheet  for  such  hazardous 

20  chemical  with  the  State  and  local  officials  designated 

21  under  section  302.    Whenever  a  material  safety  data 

22  sheet  is  revised  (as  required  under  regulations  under 

23  the  Occupational  Safety  and  Health  Act  of  1970)  each 

24  such  facility  owner  or  operator  shall  file,  as  promptly 

25  as  practicable  but  not  later  than  3  months  after  such 
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1  revision,   the  revised  material  safety  data  sheet  with 

2  such  State  and  local  officials. 

3  (2)  Contents  of  sheet. — Each  material  safety 

4  data  sheet  required  to  be  filed  under  this  subsection 

5  shall  contain  the  same  items  of  information  as  are  re- 
ft quired  for  material  safety  data  sheets  developed  under 

7  regulations  under  the  Occupational  Safety  and  Health 

8  Act  (presently  codified  at  29  C.F.R.  1910.1200(g)). 

9  (b)    Effective    Date.— The    requirements    of   this 

10  section  shall  take  effect  on  July  1,  1986. 

11  SEC.  302.  PUBLIC  AVAILABILITY  OF  MATERIAL  SAFETY  DATA 

12  SHEETS. 

13  (a)  Designation  of  Officials. — Before  May  1, 

14  1986,  the  Governor  of  each  State  shall  designate  appropriate 

15  State  and  local  (or  regional)  agencies  within  such  State  as 

16  required  recipients  of  information  under  this  subtitle  for  fa- 
ll cility  owners  and  operators  located  within  that  State  or,  in 

18  the  case  of  a  local  or  regional  agency,  facility  owners  and 

19  operators  located  within  the  political  subdivision  or  combina- 

20  tion  of  political  subdivisions  concerned.  Designations  under 

21  this  subsection  may  be  revised  as  may  be  appropriate. 

22  (b)  Availability  to  Public. — Each  agency  desig- 

23  nated  under  subsection  (a)  which  has  received  any  material 

24  safety  data  sheet  shall  make  such  sheet  available  to  interested 

25  members  of  the  public. 
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1  SEC.  303.  AVAILABILITY  OF  MATERIAL  SAFETY  DATA  SHEETS 

2  TO  OTHER  O  WNERS  A  ND  OPERA  TORS. 

3  (a)  Basic  Requirement. — Each  facility  owner  or 

4  operator  who  supplies  a  hazardous  chemical  to  any  other  fa- 

5  cility  owner  or  operator  shall  furnish  a  material  safety  data 

6  sheet  to  each  such  other  facility  owner  or  operator.  Such  sheet 

7  shall  be  transmitted  before  (or  at  the  time  of) — 

8  (1)  the  initial  shipment  by  such  facility  owner  or 

9  operator  to  the  other  facility  owner  or  operator;  and 

10  (2)  the  first  shipment  by  such  facility  owner  or 

11  operator  to  the  other  facility  owner  or  operator  follow- 

12  ing  any  revision  of  a  maternal  safety  data  sheet  previ- 

13  ously  transmitted  by  such  facility  owner  or  operator  to 

14  such  other  facility  owner  or  operator. 

15  (b)  Providing  of  Sheet. — Any  material  safety  data 

16  sheet  required  to  be  furnished  to  a  facility  owner  or  operator 

17  under  this  section  in  connection  with  a  shipment  may  be  pro- 

18  vided  with  the  shipment  or  sent  to  the  facility  owner  or 

19  operator  separately  prior  to  the  time  of  shipment. 

20  (c)  Unavailability  from  Manufacturer  or  Im- 

21  PORTER. — Except  for  a  facility  owner  or  operator  who  is  a 

22  manufacturer  or  importer  of  the  hazardous  chemical,  the  re- 

23  quirements  set  forth  in  this  section  and  in  section  301  shall 

24  not  apply  to  a  facility  owner  or  operator  who  has  not  received 

25  a  material  safety  data  sheet  for  such  hazardous  chemical 

26  from  the  person  who  supplied  such  hazardous  chemical  to 
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1  such  facility  owner  or  operator.  However;  suchjacility  owner 

2  or  operator  shall  make  reasonable  efforts,  and  shall  document 

3  such  efforts,  to  obtain  a  material  safety  data  sheet  by  contact- 

4  ing  the  manufacturer  or  importer  who  supplied  the  hazardous 

5  chemical  and  requesting  the  manufacturer  or  importer  to  send 

6  the  sheet. 

7  (d)  Effective  Date. — The  requirements  of  this  sec- 

8  tion  shall  take  effect  with  respect  to  shipments  after  May  1, 

9  1986. 

10  SEC.   304.   PROVISION  OF  INFORMATION  TO  HEALTH  PROFES- 

1 1  SIONALS,  DOCTORS,  AND  NURSES. 

12  (a)  Diagnosis  or  Treatment  by  Health  Profes- 

13  SWNAL. — A  facility  owner  or  operator  required  to  file  a  ma- 

14  terial  safety  data  sheet  under  section  301  shall  provide  the 

15  specific  chemical  identity  of  a  hazardous  chemical  to  any 

16  health  professional  who  requests  such  information  in  writing 

17  if  the  health  professional  provides  a  written  statement  of  need 

18  under  this  subsection  and  a  written  agreement  of  confiden- 

19  tiality  under  subsection  (d).  The  written  statement  of  need 

20  shall   be   a   statement   that   the   health  professional   has   a 

21  reasonable  basis  to  suspect  that — 

22  (1)  the  information  is  needed  for  purposes  of  diag- 

23  nosis  or  treatment  of  an  individual; 
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1  (2)  the  individual  or  individuals  being  diagnosed 

2  or  treated   have   been   exposed   to   the   substance   con- 

3  cerned;  and 

4  (3)  knowledge  of  the  specific  chemical  identity  of 

5  such  substance  will  assist  in  diagnosis  or  treatment. 

6  Following  such  a  written  request,  the  facility  owner  or  opera- 

7  tor  to  whom  such  request  is  made  shall  promptly  provide  the 

8  requested  information  to  the  health  professional.  The  author- 

9  ity  to  withhold  the  specific  chemical  identity  of  a  substance 

10  under  section  323  when  such  information  is  a  trade  secret 

11  shall  not  apply  to  information  required  to  be  provided  under 

12  this  subsection,  subject  to  the  provisions  of  subsection  (d). 

13  (b)  Medical  Emergency. — A  facility  owner  or  oper- 

14  ator  required  to  file  a  material  safety  data  sheet  under  section 

15  301  shall  provide  a  copy  of  the  material  safety  data  sheet, 

16  including  the  specific  chemical  identity  of  a  hazardous  chem- 

17  ical,  to  any  treating  physician  or  nurse  who  requests  such 

18  information  if  such  physician  or  nurse  determines — 

19  (1)  that  a  medical  emergency  exists; 

20  (2)  the  specific  chemical  identity  of  the  hazardous 

21  chemical  is  necessary  for  emergency  or  first-aid  diag- 

22  nosis  or  treatment; 

23  (3)  the  individual  or  individuals  being  diagnosed 

24  or   treated   have   been   exposed   to   the   substance   con- 

25  cerned;  and 
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1  (4)  knowledge  of  the  specific  chemical  identity  of 

2  such  substance  will  assist  in  diagnosis  or  treatment. 

3  Immediately  following  such  a  request,  the  facility  owner  or 

4  operator  to  whom  such  request  is  made  shall  provide  the  re- 

5  quested  information  to  the  physician  or  nurse.  The  authority 

6  to  withhold  the  specific  chemical  identity  of  a  substance  from 

7  a  material  safety  data  sheet  under  section  323  when  such 

8  information  is  a  trade  secret  shall  not  apply  to  information 

9  required  to  be  provided  to  a  treating  physician  or  nurse  under 

10  this  subsection.  No  written  confidentiality  agreement  or  state- 

1 1  ment  of  need  shall  be  required  as  a  precondition  of  such  dis- 

12  closure,  but  the  facility  owner  or  operator  disclosing  such  in- 

13  formation  may  require  a  written  confidentiality  statement  in 

14  accordance  with  subsection  (d)  and  a  statement  setting  forth 

15  the  items  listed  in  paragraphs  (1)  through  (4)  as  soon  as 

16  circumstances  permit. 

17  (c)  Preventive  Measures  by  State  and  Local 

18  Health  Professionals. — (1)  A  facility  owner  or  opera- 
Id    tor  required  to  file  a  material  safety  data  sheet  under  section 

20  301  shall  provide  the  specific  chemical  identity  of  a  hazard- 

2 1  ous  chemical  to  any  health  professional  (such  as  a  physician, 

22  toxicologist,  or  epidemiologist) — 

23  (A)  who  is  a  State  or  local  government  employee 

24  or  a  person   under  contract   with   the   State  or  local 

25  government,  and 
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1  (B)  who  requests  such  information  in  writing  and 

2  provides  a  written  statement  of  need  under  this  subsec- 

3  tion  and  a  written  agreement  of  confidentiality  under 

4  subsection  (d). 

5  (2)  The  written  statement  of  need  shall  be  a  statement 

6  that  describes  with  reasonable  detail  one  or  more  of  the 

7  following  health  needs  for  the  information: 

8  (A)    To  assess   the  hazards  of  the  chemicals   to 

9  which  persons  living  in  a  State  or  local  community 

10  will  be  exposed. 

11  (B)  To  conduct  or  assess  sampling  of  the  atmos- 

12  phere  to  determine  exposure  levels  of  various  popula- 

13  tion  groups. 

14  .  (C)   To  conduct  periodic  medical  surveillance  of 

15  exposed  population  groups. 

16  (D)  To  provide  medical  treatment  to  exposed  indi- 

17  viduals  or  population  groups. 

18  (E)   To  conduct  studies  to  determine  the  health 

19  effects  of  exposure. 

20  Following  such  a  written  request,  the  facility  owner  or  opera- 

21  tor  to  whom  such  request  is  made  shall  promptly  provide  the 

22  requested  information  to  the  State  or  local  health  profession- 

23  al.  The  authority  to  withhold  the  specific  chemical  identity  of 

24  a  substance  under  section  323  when  such  information  is  a 

25  trade  secret  shall  not  apply  to  information  required  to  be  pro- 
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1  vided   under  this   subsection,    subject   to   the  provisions   of 

2  subsection  (d). 

3  (d)  Confidentiality  Agreement. — Any  person  ob- 

4  taining  information  under  subsection  (a)  or  (c)  shall,  in  ac- 

5  cordance  with  such  subsection  (a)  or  (c),  be  required  to  agree 

6  in  a  written  confidentiality  agreement  that  he  will  not  use  the 

7  information  for  any  purpose  other  than  the  health  needs  as- 

8  serted  in  the  statement  of  need,  except  as  may  otherwise  be 

9  authorized  by  the  terms  of  the  agreement  or  by  the  person 

10  providing  such  information.    The  confidentiality  agreement 

1 1  under  this  subsection  may  provide  for  appropriate  legal  reme- 

12  dies  in  the  event  of  a  breach  of  the  agreement,  including  stip- 

13  ulations  of  a  reasonable  pre-estimate  of  likely  damages.  Noth- 

14  ing  in  this  subsection  shall  preclude  the  parties  to  a  confiden- 

15  tiality  agreement  from  pursuing  non-contractual  remedies  to 

16  the  extent  permitted  by  law. 

17  Subtitle  B — Emergency  Response 

1 8  SEC.  311.  EMERGENCY  RESPONSE  PLANNING. 

19  (a)  State  Commissions;  Local  Committees. — 

20  Within  90  days  after  the  enactment  of  this  section,  the  Gov- 

21  ernor  of  each  State  shall  appoint  a  Hazardous  Substance 

22  Emergency  Response  Commission  for  that  State  (or  desig- 

23  nate  one  or  more  existing  State-sponsored  or  appointed  emer- 

24  gency  response  organizations  within  the  State)  to  coordinate 

25  response  planning  in  the  State  for  hazardous  substance  emer- 
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1  gencies.    Within  120  days  of  such  appointment  or  designa- 

2  tion,  the  Commission  shall  designate  local  Emergency  Re- 

3  sponse  Committees  to  develop  Emergency  Response  Plans  for 

4  their  communities.  Representatives  of  the  affected  community 

5  shall  be  represented  on  each  Emergency  Response  Committee 

6  designated  under  this  subsection.    Upon  request,  the  Com- 

7  mission  shall  provide  assistance  to  the  local  Emergency  Re- 

8  sponse  Committees  in  developing  and  implementing  Emer- 

9  gency  Response  Plans. 

10  (b)  Preparation  of  Plans. — Each  local  Emergency 

11  Response  Committee  shall  prepare  a  proposed  Emergency 

12  Response  Plan  under  this  section.  The  plan  shall  be  devel- 

13  oped  by  the  Committee  in  consultation  with  those  persons  or 

14  organizations  which  would  be  expected  to  play  a  major  role 

15  in  the  event  of  a  hazardous  substance  emergency,  including 

16  owners  and  operators  of  facilities  at  which  substantial  inven- 

17  tories  of  hazardous  substances  are  maintained,  elected  offi- 

18  cials,    law   enforcement   and  firefighting  personnel,   public 

19  health,  medical,  hospital,  and  environmental  protection  per- 

20  sonnel,  civil  defense  personnel,  transportation  officials,  and 

21  representatives  of  broadcast  and  print  media.   The  proposed 

22  plan  shall  be  made  available  to  the  public  within  14  months 

23  of  Committee   formation.    The    Committee  shall  provide   a 

24  period  of  60  days  for  public  comment.  The  Committee  shall 

25  conduct  a  public  hearing  no  later  than  25  days  after  the  com- 
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1  merit  period  begins.  A  final  plan  shall  be  published  by  the 

2  Oommittee  before  the  date  20  months  after  formation  of  the 

3  Committee.  The  final  plan  shall  be  accompanied  by  the  Com- 

4  mittee's  response  to  each  of  the  significant  comments,  criti- 

5  cisms,  and  new  data  submitted  in  written  or  oral  presenta- 

6  tions  during  the  comment  period.    Upon   request  from  an 

7  Emergency  Response  Committee,  a  facility  owner  or  operator 

8  shall  provide  assistance  to  the  Committee  in  developing  and 

9  -implementing    Emergency    Response    Plans    affecting    that 

10  owner  or  operator's  facility. 

11  (c)  Contents  of  Plan. — 

12  (1)    In    general. — Each    emergency    response 

13  plan  under  this  section  shall  be  designed  to  minimize 

14  injury  to  human  health  and  the  environment  in  the 

15  event  of  a  hazardous  substance  emergency.    The  plan 

16  shall  be  integrated  with  existing  emergency  response 

17  plans   at   the   discretion   of  the   Emergency   Response 

18  Committee. 

19  (2)  Elements. — The  plan  shall  contain  at  least 

20  the  elements  listed  below: 

21  (A)    The   names   and  telephone   numbers   of 

22  emergency  response  personnel  at  each  facility  in 

23  the  community  at  which  a  substantial  inventory 

24  of  a  hazardous  substance  is  maintained. 
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1  (B)  A  designation  of  those  State  or  local  offi- 

2  cials  in  charge  of  responding  to  a  hazardous  sub- 

3  stance  emergency  and  those  officials  who  are  to  be 

4  notified  under  section  312  in  case  of  a  hazardous 

5  substance  emergency. 

6  (C)  A  description  of  notification  procedures 

7  and    communications    systems    (including    alarm 

8  and  warning  systems)  to  be  used  in  the  event  of  a 

9  hazardous  substance  emergency. 

10  (D)  A   description   of  emergency  equipment 

11  and  facilities  in  the  community,  and  at  each  facil- 

12  ity  in  the  community  at  which  a  substantial  in- 

13  ventory  of  a  hazardous  substance  is  maintained, 

14  and  an  identification  of  the  persons  responsible 

15  for  such  equipment  and  facilities. 

16  (E)  A  description  of  the  types  of  measures 

17  that  may  be  taken  to  mitigate  and  minimize  the 

18  risks  to  human  health  and  the  environment  posed 

19  by     various      types      of     hazardous     substance 

20  emergencies. 

21  (F)  Emergency  evacuation  plans,  as  well  as 

22  an  evaluation  of  the  adequacy  of  existing  trans- 

23  portation  facilities  to  accomplish  an  evacuation. 
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1  (G)  A  description  of  training  programs  and 

2  drill  schedules  to  be  used  for  purposes  of  emer- 

3  gency  response  planning  and  preparedness. 

4  (H)  An  evaluation  of  medical,   police,   and 

5  firefighting  resources  available  in  the  event  of  a 

6  hazardous  substance  emergency  and  recommenda- 

7  tions,   if  appropriate,   concerning  what  additional 

8  resources  should  be  designated  by  State  or  local 

9  governments  for  responding  to  such  emergency. 

10  SEC.  312.  EMERGENCY  INFORMATION. 

4 

11  (a)  Immediate  Notice. — The  facility  owner  or  opera- 

12  tor  of  a  facility  at  which  a  hazardous  substance  emergency 

13  occurs  shall  immediately  provide  notice  of  the  occurrence  of 

14  the  emergency  to  the  State  and  local  officials  who  have  been 

15  designated  to  receive  such  notification  in  the  Emergency 

16  Response  Plan  for  the  community  in  which  the  facility  is 

17  located.  Such  notice  shall  include  as  much  of  the  information 

18  referred  to  in  subsection  (c)  as  is  known  to  the  owner  or  oper- 

19  ator  at  the  time  notice  under  this  subsection  is  provided. 

20  fo)  Emergency  Bulletin. — As  soon  as  practicable 

21  after  a  hazardous  substance  emergency,  the  facility  owner  or 

22  operator  of  the  facility  at  which  the  hazardous  substance 

23  emergency   occurred   shall  furnish   an   emergency   bulletin 

24  under  this  section  to  the  State  and  local  officials  who  have 

25  been  designated  to  receive  such  bulletins  in  the  Emergency 
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1  Response  Plan  for  the  community  in  which  the  facility  is 

2  located.    Such  officials  shall  make  the  emergency  bulletin 

3  available  to  interested  members  of  the  public. 

4  (c)   Contents   of  Emergency  Bulletin. — Each 

5  emergency  bulletin  under  this  section  shall  include  a  full 

6  description  of  the  hazardous  substance  emergency,  including, 
1  at  a  minimum — 

8  (1)  the  chemical  name  or  identity  of  the  hazard- 

9  ous  substance  involved  in  the  emergency, 

10  (2)  an  estimate  of  the  quantity  of  such  substance 

11  that   was    released   into    the   environment   during   the 

12  emergency, 

13  (3)  the  time  and  duration  of  the  release, 

14  (4)  the  actions  taken  to  respond  to  and  contain  the 

15  release,  and 

16  (5)  any  known  or  anticipated  acute  or  chronic 

17  health  risks  associated  with  the  emergency  and,  where 

18  appropriate,  advice  regarding  medical  attention  neces- 

19  sary  for  exposed  individuals. 

20  Subtitle  C — General  Provisions 

2 1  SEC.  321.  ST  A  TE  AND  LOCAL  LA  W. 

22  (a)  In  General. — Except  as  provided  in  subsection 

23  (b),  nothing  in  this  title  shall  be  construed  to  limit  the  ability 

24  of  any  State  or  locality  to  require  submission  of  information 

25  related  to  hazardous  chemicals  or  to  limit  the  authority  of 
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1  any  State  to  preempt  any  local  law  relating  to  the  submission 

2  of  information  related  to  hazardous  chemicals. 

3  (b)  Effect  on  MSDS  Requirements. — 

4  (1)  Any  State  or  local  law  enacted  after  August 

5  1,  1985,  which  requires  the  submission  of  a  material 

6  safety  data  sheet  from  facility  owners  or  operators  shall 

7  require  that  the  data  sheet  be  identical  in  content  and 

8  format  to  the  data  sheet  required  under  subsection  (a) 

9  of  section  301.  In  addition,  a  State  or  locality  may  re- 

10  quire  the  submission  of  information  which  is  supple- 

11  mental  to  the  information  required  on  the  data  sheet, 

12  through  additional  sheets  attached  to  the  data  sheet  or 

13  such  other  means  as  the   State  or  locality  considers 

14  appropriate. 

15  (2)  Any  State  or  local  law — 

16  (A)  enacted  after  August  1,  1985,  and 

17  (B)  which  requires  a  facility  owner  or  opera- 

18  tor  who  supplies   a   hazardous   chemical  to   any 

19  other  facility  owner  or  operator  to  furnish  a  mate- 

20  rial  safety  data  sheet  to  such  other  facility  owner 

21  or  operator, 

22  shall  be   identical  to   the  requirements   under  section 

23  303. 
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1  SEC.  322.  ENFORCEMENT* 

2  (a)  Civil  Penalties. — (1)  Any  person  who  violates 

3  any  provision  of  this  title  by  failing  to — 

4  (A)  file  or  furnish  a  material  safety  data  sheet  as 

5  required  by  section  301; 

6  (B)  provide  information  to  a  physician  or  nurse 

7  in  accordance  with  section  304(b); 

8  (C)  furnish  notice  or  an  emergency  bulletin  as 

9  required  by  section  312;  or 

10  (D)  furnish  information  withheld  from  a  material 

11  safety  data  sheet  under  section  323(a)  when  requested 

12  by  the  Administrator  of  the  Environmental  Protection 

13  Agency  as  part  of  a  review  under  section  323(b); 

14  shall  be  liable  to  the  United  States  for  a  civil  penalty  in  an 

15  amount  not  to  exceed  $20,000  for  each  such  violation. 

16  (2)  Any  manufacturer  or  importer  who  fails  to  comply 

17  with  any  requirements  under  section  303  is  liable  to  the 

18  United  States  for  a  civil  penalty  in  an  amount  not  to  exceed 

1 9  $5 1 000  per  violation. 

20  (b)  Collection  of  Penalty. — Any  civil  penalty  for 

21  which  a  person  is  liable  under  this  title  shall  be  collected  in 

22  an  action  brought  by  the  United  States  in  the  United  States 

23  district  court  for  the  district  in  which  the  person  from  whom 

24  the  penalty  is  sought  resides  or  in  which  such  person 's  princi- 

25  pal  place  of  business  is  located. 
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1  (c)  Special  Enforcement  Provisions  for  Sec- 

2  TION  304. — Whenever  any  facility  owner  or  operator  re- 

3  quired  to  provide   information   under  section   304(b)   to  a 

4  doctor  or  nurse  who  has  requested  such  information  fails  or 

5  refuses  to  provide  such  information  in  accordance  with  sec- 

6  tion  304(b) ,  such  doctor  or  nurse  may  bring  an  action  in  the 

7  appropriate  United  States  district  court  to  require  such  facil- 

8  ity  owner  or  operator  to  provide  the  information.  Such  court 

9  shall  have  jurisdiction  to  issue  such  orders  and  take  such 

10  other  action  as  may  be  necessary  to  enforce  the  requirements 

11  of  section  304(b). 

12  SEC.  323.  TRADE  SECRETS. 

13  (a)  Authority  to  Withhold  Information  from 

14  MSDS. — With  regard  to  a  hazardous  chemical,  any  facility 

15  owner  or  operator  required  to  file  a  material  safety  data  sheet 

16  under  section  301  may  withhold  from  such  sheet  the  specific 

17  chemical  identity,  including  the  chemical  name  and  other 

18  specific  identification,  as  defined  in  regulations  prescribed  by 

19  the  Administrator  of  the  Environmental  Protection  Agency 

20  under  subsection  (b),  if  the  claim  that  the  information  with- 
al held  is  a  trade  secret  can  be  supported  by  showing  that — 

22  (1)  the  facility  owner  or  operator  has  not  disclosed 

23  the  information  to  any  other  person,  other  than  an  em- 

24  ployee  of  such  facility  owner  or  operator  or  a  person 

25  who  is  bound  by  a  confidentiality  agreement, 
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1  (2)  the  information  is  not  required  to  be  disclosed 

2  to  the  public  under  any  other  Federal  or  State  law, 

3  and 

4  (3)  knowledge  of  the  withheld  information  may 

5  give  the  facility  owner  or  operator  an  opportunity  to 

6  obtain  an  advantage  over  competitors  who  do  not  know 

7  or  use  such  information. 

8  (b)  Trade  Secret  Regulations. — 

9  (1)  In  General. — The  Administrator  of  the  En- 

10  vironmental   Protection   Agency   shall  prescribe    trade 

1 1  secret  regulations  which  are  identical  (except  for  provi- 

12  sions  relating  to  the  procedure  for  the  review  of  peti- 

13  tions  challenging  trade  secret  claims,  and  any  minor 

14  conforming  changes  the  Administrator  considers  appro- 

15  priate),  consistent  with  subsection  (a),  to  the  provisions 

16  concerning   trade  secrets   in   the    Occupational   Safety 

17  and    Health   Administration    Hazard    Communication 

18  Standard  and  any  revisions  of  such  trade  secret  provi- 

19  sions  prescribed  by  the  Secretary  of  Labor  in  accord- 

20  ance  with  the  ruling  of  the  United  States  Court  of  Ap- 

21  peals  for  the  Third  Circuit  in  United  Steelworkers  of 

22  America,  AFL-CIO-CLC  v.  Thome  G.  Auchter. 

23  (2)  Petition  for  review. — The  Administrator 

24  of  the  Environmental  Protection  Agency  shall  establish 

25  a  procedure   for  any   affected  citizen    to  petition    the 
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1  Administrator  to  review  a  trade  secret  claim  made  by  a 

2  facility  owner  or  operator  under  this  section.  Any  ap- 

3  propriate  United  States  district  court  shall  have  juris- 

4  diction  to  review  a  determination  by  the  Administra- 

5  tion  under  this  section. 

6  (3)   Timetable. — The  Administrator  shall  pre- 

7  scribe  the  regulations  under  paragraph  (1)  as  soon  as 

8  practicable  after  the  date  of  the  enactment  of  this  Act, 

9  and  shall  prescribe  the  regulations  under  paragraph  (2) 

10  no  later  than  4  months  after  the  date  on  which  the 

1 1  regulations  under  paragraph  (1)  become  final. 

12  Nothing  in  this  section  or  regulations  adopted  pursuant  to 

13  this  section  shall  authorize  any  person  to  withhold  informa- 

14  tion  which  is  required  to  be  provided  to  a  health  professional 

15  or  a  doctor  or  nurse  in  accordance  with  section  304. 

16  SEC.  324.  DEFINITIONS  FOR  TITLE  III. 

17  As  used  in  this  title — 

18  (1)     Commission. — The     term     "Commission" 

19  means  a  Hazardous  Substance  Emergency  Response 

20  Commission  (or  other  existing  organization)  designated 

21  by  a  Governor  under  section  311. 

22  (2)  Hazardous  chemical. — The  term  "hazard- 

23  ous  chemical"  means  any  substance  which  is  treated  as 

24  a  "hazardous  chemical"  pursuant  to  the  Occupational 

25  Safety  and  Health  Administration's  Hazard  Commu- 
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1  nication    Standard   (presently   codified    in    29    C.F.R. 

2  section    1910.1200),    except    that    the    following    sub- 

3  stances  shall  not  be  treated  as  a  "hazardous  chemical" 

4  for  purposes  of  this  title: 

5  (A)  Any  food,  food  additive,   color  additive, 

6  drug,  or  cosmetic  regulated  by  the  Food  and  Drug 

7  Administration. 

8  (B)  Any  manufactured  item  which  contains 

9  a  hazardous  chemical  present  as  a  solid  which 

10  does    not    result    in    exposure    to    the    hazardous 

1 1  chemical  under  normal  conditions  of  use. 

12  (C)  Any  substance  to  the  extent  it  is  used  for 

13  personal,    family,    or   household  purposes,    or   is 

14  present  in  the  same  form  and  concentration  as  a 

15  product  packaged  for  distribution  and  use  by  the 

16  general  public. 

17  (D)  Any  substance  to  the  extent  it  is  used  in 

18  a  laboratory,   hospital,  or  medical  facility  under 

19  the  direct  supervision  of  a  technically  qualified 

20  individual. 

21  (E)  Any  substance  to  the  extent  it  is  used  in 

22  routine  agricultural  operations. 

23  (3)  Material  safety  data  sheet. — The  term 

24  "material  safety  data  sheet"  means  a  material  safety 

25  data  sheet  developed  for  a  hazardous  chemical  pursuant 
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1  to  the  hazard  communication  regulations  promulgated 

2  under  the  Occupational  Safety  and  Health  Act  (pres- 

3  ently  codified  at  29  C.F.R.  1910.1200). 

4  (4)  Facility  owner  or  operator. — The  term 

5  "facility  owner  or  operator"  means  the  owner  or  opera- 

6  tor  of  a   facility   at   which   a   hazardous   chemical  is 

7  produced,  used,  or  stored. 

8  (5)  Person. — The  term  "person"  means  any  in- 

9  dividual,  corporation,  partnership,  association,  or  other 

10  entity. 

11  (6)  Hazardous  substance  emergency. — The 

12  term    "hazardous  substance  emergency"  means  a  re- 

13  lease   of  a  hazardous  substance   which   meets   one  or 

14  more  of  the  following  criteria — 

15  (A)  The  release  is  unexpected. 

16  (B)    The   release   is   not   continuous   and  is 

17  substantially   in   excess   of  the   normal  amounts 

18  released   as   a   result   of  routine   manufacturing, 

19  processing,  or  storage. 

20  (C)  The  release  is  in  amounts  which  require 

21  notification  of  the  Administrator  of  the  Environ- 

22  mental  Protection  Agency  under  CERCLA  and 

23  which  constitute  a  substantial  threat  to  the  public 

24  health  and  environment.  The  Administrator  of  the 
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1  Environmental   Protection   Agency  shall  promul- 

2  gate  regulations  to  carry  out  this  subparagraph. 

3  (7)  Hazardous  substance. — 

4  (A)    In    general. — The    term    "hazardous 

5  substance"  means  a  TLV  hazardous  substance,  a 

6  combustible  liquid,  a  flammable  gas,  a  flammable 

7  liquid,  a  flammable  solid,  or  a  reactive  substance 

8  which  may  present  an  imminent  and  substantial 

9  endangerment  to  public  health. 

10  (B)  Terms  used  in  subparagraph  (a). — 

11  The  terms  "combustible  liquid",  "flammable  gas", 

12  "flammable  liquid",    "flammable  solid",  and  "re- 

13  active  substance"  shall  have  the  same  meaning  as 

14  when  used  in  the  hazard  communication  regula- 

15  tions  under  the  Occupational  Safety  and  Health 

16  Act  (presently  codified  at  29  C.F.R.  1910.1200). 

17  The  term  "TLV  hazardous  substance"  means  any 

18  substance   for   which    a    Threshold   Limit    Value 

19  (TLV)  of— 

20  (i)  10  parts  per  million  (ppm)  or  less, 

21  or 

22  (ii)  3  mg  per  cubic  meter  or  less 

23  has  been  established  by  the  American  Conference 

24  of  Governmental  Industrial  Hygienists. 
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1  (C)    Mixtures. — (i)   A    mixture   shall   be 

2  deemed  to  be  a  "combustible  liquid",  a  "flamma- 

3  ble  gas",    a    "flammable   liquid",    a    "flammable 

4  solid",  or  a  "reactive  substance",  as  appropriate, 

5  if— 

6  (I)   it   meets   the   definition   of  any   of 

7  such  terms  when  tested  as  a  whole;  or 

8  (II)  if  the  mixture  has  not  been  tested 

9  as  a  whole,  it  is  determined  by  the  facility 

10  owner    or    operator    to    be    a     "combustible 

11  liquid",   a    "flammable  gas",   a    "flammable 

12  liquid",    a    "flammable   solid",    or  a    "reac- 

13  live  substance"  based  upon  an  evaluation  of 

14  whatever     scientifically      valid     data      are 

15  available. 

16  (ii)  A  mixture  shall  be  deemed  to  be  a  "TLV 

17  hazardous  substance"  if — 

18  (I)    it    qualifies    as    such    a    substance 

19  when  tested  as  a  whole;  or 

20  (II)  if  the  mixture  has  not  been  tested 

21  as  a  whole,  it  contains,  by  weight  or  volume, 

22  1  percent  or  more  (0.1  percent  or  more  in  the 

23  case  of  a  carcinogen)  of  such  a  substance. 
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1  SEC.  325.  EXEMPT/ON. 

2  This  title  shall  not  apply  during  the  transportation,  in- 

3  eluding  the  storage  incident  to  such  transportation,  of  any 

4  hazardous  chemical  or  hazardous  substance  if  such  transpor- 

5  tation  is  regulated  under  the   Hazardous   Liquid  Pipeline 

6  Safety  Act  of  1979  or  the  Natural  Gas  Pipeline  Safety  Act 

7  of  1968. 

8  TITLE  IV— PRO  VISIONS  RELA  TING 

9  TO  TAXATION 

10  SEC.  401.  5  YEAR  EXTENSION. 

11  (a)  In  General. — 

12  (1)  Subsection  (d)  of  section  4611  of  the  Internal 

13  Revenue    Code   of  1954    (relating   to   termination)   is 

14  amended  as  follows: 

15  (A)  Strike  out   "$900,000,000"  and  substi- 

16  tute  "$4,900,000,000". 

17  (B)  Strike  out   "$500,000,000"  and  substi- 

18  tute  "$2,700,000,000". 

19  (C)     Strike     out     "1985"      "1983",     and 

20  "1984"    and    substitute    "1990",     "1988",    and 

21  "1989"  respectively. 

22  (2)    Section    303    of   the    CERCLA    is    hereby 

23  repealed. 

24  (b)  Effective  Date. — The  amendments  made  by  this 

25  section  shall  take  effect  on  October  1,  1985. 
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1  SEC.  402.  REPEAL  OE  POST-CLOSURE  TAX  AND  TRUST  FUND. 

2  (a)  Repeal  of  Tax. — 

3  (1)  Subchapter  C  of  chapter  38  of  the  Internal 

4  Revenue  Code  of  1954  (relating  to  tax  on  hazardous 

5  wastes)  is  hereby  repealed. 

6  (2)  The  table  of  subchapters  for  such  chapter  38 

7  is    amended    by    striking    out    the    item    relating    to 

8  subchapter  C. 

9  (b)  Repeal  of  Trust  Fund. — Section  232  of  the 

10  Hazardous   Substance  Response  Revenue  Act  of  1980  is 

1 1  hereby  repealed. 

12  (c)  Effective  Date. — The  amendments  made  by  this 

13  section  shall  take  effect  on  October  1,  1983. 

14  SEC.  403.  TAX  ON  CHEMICAL  FEEDSTOCKS. 

15  (a)  In  General. — Subchapter  B  of  chapter  38  of  the 

16  Internal  Revenue  Code  of  1954  (relating  to  tax  on  certain 

17  chemicals)  is  amended  to  read  as  follows: 

18  "Subchapter  B — Tax  on  Certain  Chemicals 

"Sec.  4661.  Imposition  of  lax. 

"Sec.  4662.  Definitions  and  special  rules. 

19  "SEC.  4661.  IMPOSITION  OF  TAX. 

20  "(a)  General  Rule. — There  is  hereby  imposed  a  tax 

21  on  any  taxable  chemical  sold  by  the  manufacturer,  producer, 

22  or  importer  thereof. 
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1  ' '(b)  Amount  of  Tax. — The  amount  of  the  tax  imposed 

2-   by  subsection  (a)  shall  be  determined  in  accordance  with  the 

3    following  table: 

The  tax  is  the 

following  amount 

"In  the  case  of:  per  ton: 

Acetylene $4.87 

Benzene 4.87 

Butane 4.87 

Butylene 4.87 

Butadiene 4.87 

Ethylene 4.87 

Methane 3.44 

Naphthalene 4.87 

Propylene 4.87 

Toluene 4.87 

Xylene 4.87 

Ammonia 2.64 

Antimony 4.45 

Antimony  trioxide 3.75 

Arsenic 4.45 

Arsenic  trioxide 3.41 

Barium  sulfide 2.30 

Bromine 4.45 

Cadmium 4.45 

Chlorine 2.70 

Chromium 4.45 

Chromite 1.52 

Potassium  dichromate 1.69 

Sodium  dichromate 1.87 

Cobalt 4.45 

Cupric  sulfate 1.87 

Cupric  oxide 3.59 

Cuprous  oxide 3.97 

Hydrochloric  acid 0.29 

Hydrogen  fluoride 4.23 

Lead  oxide 4.14 

Mercury 4.45 

Nickel 4.45 

Phosphorus 4.45 

Stannous  chloride 2.85 

Stannic  chloride 2.12 

Zinc  chloride 2.22 

Zinc  sulfate 1.90 

Potassium  hydroxide 0.22 

Sodium  hydroxide 0.28 

Sulfuric  acid 0.26 

Nitric  acid 0.24 
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1  "(c)  Termination. — No  tax  shall  be  imposed  under 

2  this  section    during   any  period   during   which   no   tax   is 

3  imposed  under  section  4611(a). 

4  "SEC.  4662.  DEFINITIONS  AND  SPECIAL  RULES. 

5  "(a)  Definitions. — For  purposes  of  this  subchapter — 

6  "(1)  Taxable  chemical. — Except  as  provided 

7  in  subsection   (b),   the  term    'taxable  chemicaV  means 

8  any  substance — 

9  "(A)    which    is    listed    in    the    table    under 

10  section  4661(b),  and 

11  "(B)  which  is  manufactured  or  produced  in 

12  the    United    States    or   entered   into    the    United 

13  States  for  consumption,  use,  or  warehousing. 

14  "(2)  United  states. — The  term  'United  States' 

15  has     the     meaning    given     such     term     by     section 

16  4612(a)(4). 

17  "(3)  Importer. — The  term  'importer1  means  the 

18  person  entering  the  taxable  chemical  for  consumption, 

19  use,  or  warehousing. 

20  "(4)  TON.— The  term  'ton    means  2,000  pounds. 

21  In  the  case  of  any  taxable  chemical  which  is  a  gas,  the 

22  term  "ton"  means  the  amount  of  such  gas  in  cubic  feet 

23  which  is  the  equivalent  of  2,000  pounds  on  a  molecular 

24  weight  basis. 
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1  "(5)  Fractional  part  of  ton. — In  the  'use  of 

2  a  fraction  of  a  ton,  the  tax  imposed  by  section  4661 

3  shall  be  the  same  fraction  of  the  amount  of  such   tu.r 

4  imposed  on  a  whole  ton. 

5  "(b)  Exceptions;   Other  Special  Rules.— For 

6  purposes  of  this  subchapter — 

7  "(1)  Methane  or  butane  used  as  a  fuel. — 

8  Under  regulations  prescribed  by  the  Secretary,   meth- 

9  ane  or  butane  shall  be  treated  as  a  taxable  chemical 

10  only  if  it  is  used  otherwise  than  as  a  fuel  or  in  the 

11  manufacture,   or  production  of  any  motor  fuel,   diesel 

12  fuel,  aviation  fuel,  or  jet  fuel  (and,  for  purposes  of  sec- 

13  tion  4611(a),  the  person  so  using  it  shall  be  treated  as 

14  the  manufacturer  thereof). 

15  "(2)  Substances  used  in  the  production 

16  of  fertilizer. — 

17  "(A)  In  general. — In  the  case  of  a  nitric 

18  acide,  sulfuric  acid,  ammonia,  or  methane  used  to 

19  produce  ammonia  which  is  a  qualified  fertilizer 

20  substance,  no  tax  shall  be  imposed  under  section 

21  4661(a). 

22  "(B)       Qualified      fertilizer      sub- 

23  STANCE. — For  purposes  of  this  section,  the  term 

24  'qualified   fertilizer   substance'   means    any    sub- 

25  stance — 
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1  "(i)  used  in  a  qualified  fertilizer  use  by 

2  the  manufacturer,  producer,  or  importer, 

3  **(%%)  sold  for  use  by  any  purchaser  in  a 

4  qualified  fertilizer  use,  or 

5  "(Hi)  sold  for  resale  by  any  purchaser 

6  for  use,  or  resale  for  ultimate  use,  in  a  quali- 

7  fied  fertilizer  use. 

8  "(C)    Qualified   fertilizer   use. — The 

9  term    'qualified  fertilizer  use'  means  any  use  in 

10  the  manufacture  or  production  of  fertilizer  or  for 

11  direct  application  as  a  fertilizer. 

12  "(D)   Taxation  of  nonqualified  sale 

13  OR  USE. — For  purposes  of  section  4661(a),  if  no 

14  tax  was  imposed  by  such  section  on  the  sale  or 

15  use  of  any  chemical  by  reason  of  subparagraph 

16  (A),  the  first  person  who  sells  or  uses  such  chemi- 

17  cal   other   than    in    a   sale    or   use    described   in 

18  subparagraph  (A)  shall  be  treated  as  the  manu- 

19  facturer  of  such  chemical. 

20  "(3)  Sulfuric  acid  produced  as  a  byprod- 

21  UCT  OF  AIR  POLLUTION  CONTROL. — In   the  case  of 

22  sulfuric  acid  produced  solely  as  a  byproduct  of  and  on 

23  the  same  site  as  air  pollution  control  equipment,  no  tax 

24  shall  be  imposed  under  section  4661. 
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1  "(4)  Substances  DERIVED  from  coal. — For 

2  purposes  of  this  subchapter,  the  term  'taxable  chemical' 

3  shall  not  include  any  substance  to  the  extent  derived 

4  from  coal. 

5  "(5)  Substances  used  in  the  production 

6  of  motor  fuel,  etc. — 

7  "(A)    In    general. — In    the    case    of  any 

8  chemical  described  in  subparagraph  (D)  which  is 

9  a  qualified  fuel  substance,  no  tax  shall  be  imposed 

10  under  section  4661(a). 

11  "(B)   Qualified  fuel  substance. — For 

12  purposes  of  this  section,   the  term   'qualified  fuel 

13  substance'  means  any  substance — 

14  "(i)  used  in  a  qualified  fuel  use  by  the 

15  manufacturer,  producer,  or  importer, 

16  "(ii)  sold  for  use  by  any  purchaser  in  a 

17  qualified  fuel  use,  or 

18  "(Hi)  sold  for  resale  by  any  purchaser 

19  for  use,  or  resale  for  ultimate  use,  in  a  qual- 

20  ified  fuel  use. 

21  "(C)  Qualified  fuel  use. — For  purposes 

22  of  this  subsection,   the   term    'qualified  fuel  use' 

23  means — 
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1  "(i)  any  use  in  the  manufacture  or  pro- 

2  duction  of  any  motor  fuel,  diesel  fuel,  avia- 

3  (ion  fuel,  or  jet  fuel,  or 

4  "(ii)  any  use  as  such  a  fuel. 

5  "(D)  Chemicals  to  which  paragraph 

6  applies. — For  purposes   of  this  subsection,    the 

7  chemicals  described  in  this  subparagraph  are  acet- 

8  ylene,     benzene,     butylene,     butadiene,     ethylene, 

9  naphthalene,  propylene,  toluene,  and  xylene. 

10  "(E)   Taxation  of  nonqualified  sale 

11  OR  USE. — For  purposes  of  section  4661(a),  if  no 

12  tax  was  imposed  by  such  section  on  the  sale  or 

13  use  of  any  chemical  by  reason  of  subparagraph 

14  (A),  the  first  person  who  sells  or  uses  such  chemi- 

15  cal   other   than    in    a   sale   or   use   described   in 

16  subparagraph  (A)  shall  be  treated  as  the  manu- 

17  facturer  of  such  chemical. 

18  "(6)   Substance  having   transitory  pres- 

19  ence  during  refining  process,  etc. — 

20  "(A)   In  general. — No  tax  shall  be  im- 

21  posed  under  section  4661(a)  on  any  taxable  chem- 

22  ical  described  in  subparagraph  (B)  by  reason  of 

23  the  transitory  presence  of  such  chemical  during 

24  any  process  of  smelting,  refining,  or  otherwise  ex- 
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1  trading  any  substance  not  subject  to  tax  under 

2  section  4661(a). 

3  "(B)    Chemicals    to    which    subpara- 

4  GRAPH  (A)  APPLIES. — The  chemicals  described  in 

5  this  subparagraph  are — 

6  "(i)    barium    sulfide,     cupric    sulfate, 

7  cupric  oxide,  cuprous  oxide,  lead  oxide,  zinc 

8  chloride,  and  zinc  sulfate,  and 

9  "(ii)  any  solution  or  mixture  containing 

10  any  chemical  described  in  clause  (i). 

11  "(C)  Removal  treated  as  use. — Noth- 

12  ing  in  subparagraph   (A)  shall  be  construed  to 

13  apply  to  any  chemical  which  is  removed  from  or 

14  ceases  to  be  part  of  any  smelting,   refining,   or 

15  other  extraction  process. 

16  "(7)  Substances  used  in  the  production 

17  of  animal  feed. — 

18  "(A)   In  GENERAL. — In   the  case  of  nitric 

19  acid,  sulfuric  acid,  ammonia,  or  methane  used  to 

20  produce  ammonia,   which  is  a  qualified  animal 

21  feed  substance,    no   tax  shall  be  imposed  under 

22  section  4661(a). 

23  "(B)     Qualified    animal    feed    sub- 

24  STANCE. — For  purposes  of  this  section,  the  term 
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1  'qualified    animal    feed    substance'    means    any 

2  substance — 

3  "(i)  used  in  a  qualified  animal  feed  use 

4  by  the  manufacturer,  producer,  or  importer, 

5  "(it)  sold  for  use  by  any  purchaser  in  a 

6  qualified  animal  feed  use,  or 

7  "(Hi)  sold  for  resale  by  any  purchaser 

8  for  use,  or  resale  for  ultimate  use,  in  a  quali- 

9  fied  animal  feed  use. 

10  "(C)  Qualified  animal  feed  use. — The 

1 1  term  'qualified  animal  feed  use '  means  any  use  in 

12  the  manufacture  or  production  of  animal  feed  or 

13  animal  feed  supplements,  or  of  ingredients  used  in 

14  animal  feed  or  animal  feed  supplements. 

15  "(D)   Taxation  of  nonqualified  sale 

16  OR  USE. — For  purposes  of  section  4661(a),  if  no 

17  tax  was  imposed  by  such  section  on  the  sale  or 

18  use  of  any  chemical  by  reason  of  subparagraph 

19  (A),  the  first  person  who  sells  or  uses  such  chemi- 

20  cal  other  than  in  a  sale  or  use  described  in  sub- 

21  paragraph    (A)    shall   be    treated   as    the    manu- 

22  facturer  of  such  chemical. 

23  "(c)  Use  by  Manufacturer,  Etc.,  Considered 

24  Sale. — Except  as  provided  in  subsection  (b),  if  any  person 

25  manufactures,  produces,  or  imports  a  taxable  chemical  and 
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1  uses  such  chemical,  then  such  person  shall  be  liable  for  tax 

2  under  section  4661  in  the  same  manner  as  if  such  chemical 

3  were  sold  by  such  person. 

4  "(d)  Refund  or  Credit  for  Certain  Uses. — 

5  "(1)  In  GENERAL.  —  Under  regulations  prescribed 

6  by  the  Secretary,  if — 

7  "(A)  a  tax  under  section  4661  was  paid  with 

8  respect  to  any  taxable  chemical,  and 

9  "(B)  such  chemical  was  used  by  any  person 

10  in   the   manufacture   or  production   of  any  other 

11  substance  the  sale  of  which  by  such  person  would 

12  be  taxable  under  such  section, 

13  then  an  amount  equal  to  the  tax  so  paid  shall  be  al- 

14  lowed  as  a  credit  or  refund  (without  interest)  to  such 

15  person  in  the  same  manner  as  if  it  were  an  overpay - 

16  ment  of  tax  imposed  by  such  section.  In  any  case  to 

17  which  this  paragraph  applies,  the  amount  of  any  such 

18  credit  or  refund  shall  not  exceed  the  amount  of  tax  im- 

19  posed  by  such  section  on  the  other  substance  manufac- 

20  tured  or  produced. 

21  "(2)    Use  as   fertilizer. — Under  regulations 

22  prescribed  by  the  Secretary,  if — 

23  "(A)  a  tax  under  section  4661  was  paid  with 

24  respect  to  nitric  acid,  sulfuric  acid,  ammonia,  or 
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1  methane  used  to  make  ammonia  without  regard  to 

2  subsection  (b)(2),  and 

3  "(B)  any  person  uses  such  substance  as  a 

4  qualified  fertilizer  substance, 

5  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

6  over    the    tax    determined    with    regard    to    subsection 
1  (b)(2)  shall  be  allowed  as  a  credit  or  refund  (without 

8  interest)  to  such  person  in  the  same  manner  as  if  it 

9  were  an  overpayment  of  tax  imposed  by  this  section. 

10  "(3)  Use  as  qualified  fuel. — Under  regula- 

1 1  tions  prescribed  by  the  Secretary,  if — 

12  "(A)  a  tax  under  section  4661  was  paid  with 

13  respect  to  any  chemical  described  in  subparagraph 

14  (D)  of  subsection  (b)(5)  without  regard  to  subsec- 

15  tion  (b)(5),  and 

16  "(B)  any  person   uses  such  chemical  as  a 

17  qualified  fuel  substance, 

18  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

19  over   the    tax    determined    with    regard    to    subsection 

20  (b)(5)  shall  be  allowed  as  a  credit  or  refund  (without 

21  interest)  to  such  person  in  the  same  manner  as  if  it 

22  were  an  overpayment  of  tax  imposed  by  this  section. 

23  "(4)    Use    in   the    production   of  animal 

24  feed. — Under   regulations  prescribed  by   the    Secre- 

25  tary,  if — 
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1  "(A)  a  tax  under  section  466 I  mas  paid  With 

2  respect  to  nitric  acid,  sulfuric  acid,  ammonia,  or 

3  methane  used  to  produce  ammonia,  without  regard 

4  to  subsection  (b)(7),  and 

5  "(B)  any  person  uses  such  substance  as  a 

6  qualified  animal  feed  substance, 

7  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

8  over   the    tax    determined   with    regard    to    subsection 

9  (b)(7)  shall  be  allowed  as  a  credit  or  refund  (without 

10  interest)  to  such  person  in  the  same  manner  as  if  it 

1 1  were  an  overpayment  of  tax  imposed  by  this  section. 

12  "(e)   Disposition   of  Revenues   From  Puerto 

13  Rico  and  the  Virgin  Islands. — The  provisions  of  sub- 

14  sections  (a)(3)  and  (b)(3)  of  section  7652  shall  not  apply  to 

15  any  tax  imposed  by  section  4661.  " 

16  (c)  Effective  Date. — The  amendments  made  by  this 

17  section  shall  take  effect  on  October  1,  1985. 

18  SEC.  404.  WASTE  END  TAX. 

19  There  shall  be  imposed  under  the  Internal  Revenue 

20  Code  of  1954  a  waste  end  tax  sufficient  to  raise  revenues  in 

21  the  amount  of  $300,000,000  in  each  of  the  5  fiscal  years 

22  after  fiscal  year  1985  for  deposit  into  the  Hazardous  Sub- 

23  stance  Response  Trust  Fund  established  by  section  221  of  the 

24  Comprehensive    Environmental    Response,     Compensation, 

25  and  Liability  Act  of  1980. 
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1  SEC.  405.  BROAD-BASED  TAX. 

2  There  shall  be  imposed  under  the   Internal  Revenue 

3  Code  of  1954  a  broad-based  corporate  tax  sufficient  to  raise 

4  revenues  in  the  amount  of  $900,000,000  in  each  of  the  5 

5  fiscal  years  after  fiscal  year  1985  for  deposit  in  the  Hazard- 

6  ous  Substance  Response  Trust  Fund  established  by  section 

7  221  of  the  Comprehensive  Environmental  Response,   Com- 

8  pensation,  and  Liability  Act  of  1980. 

9  SEC  406.  TAX  FOR  PETROLEUM  RELEASE  RESPONSE  ACCOUNT. 

10  There  shall  be   imposed  under  the   Internal  Revenue 

11  Code  of  1954  such  taxes  as  are  necessary  to  raise  revenues  in 

12  the  amount  of  $250,000,000  in  each  of  the  5  fiscal  years 

13  after  the  fiscal  year  1985  for  deposit  in  the  Petroleum  Re- 

14  lease  Response  Account  established  under  section  206  of  this 

15  Act  (the  "Separate  Account").  No  amount  of  such  taxes  shall 

16  be  imposed  during  fiscal  year  1988  or  1989  or  1990  if  on 

17  September  30  of  the  preceding  fiscal  year,  the  unobligated 

18  balance  of  the  Petroleum  Release  Response  Account   (the 

19  "Separate  Account")  exceeds  $250,000,000. 

Committet 

20  TITLE  IV— AMENDMENTS  OF  THE  INTERNAL  on  way. 

and  Means 
strikes 

21  REVENUE  CODE  OF  1954  ™,e,v 

introduced 

22  SEC.  401.  SHORT  TITLE;  TABLE  OF  CONTENTS.  in'iJtetfie 

following 

23  (a)  Short  Title.— This  title  may  be  cited  as  IT™* 

24  the  "Superfund  Revenue  Act  of  1985". 

25  (b)  Table  of  Contents.— 

Sec.  401.  Short  title;  table  of  contents. 
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Part  I— SUPERFUND  and  its  Kkvknuk  SOURCES 

Sec.  411.  Extension  of  environmental  taxes. 

Sec.  412.  Increase  in  tax  on  petroleum. 

Sec.  413.  Increase  in  tax  on  certain  chemicals. 

Sec.  414.  Repeal  of  post-closure  tax  and  trust  fund. 

Sec.  415.  Waste  management  tax. 

Sec.  416.  Tax  on  certain  imported  substances  derived  from  taxable 

chemicals. 
Sec.  417.  Imposition  of  superfund  excise  tax. 
Sec.  418.  Hazardous  Substance  Superfund. 

Part  II— Leaking  Underground  Storage  Tank  Trust  Fund 
and  its  Revenue  Sources 

Sec.  421.  Additional  tax  on  gasoline,  diesel  fuel,  and  special  motor 

fuels. 
Sec.  422.  Leaking  Underground  Storage  Tank  Trust  Fund. 

Part  III— Oil  Spill  Liability  Trust  Fund  and  Its  Revenue 
Sources 

Sec.  431.  Increase  in  environmental  tax  on  petroleum. 
Sec.  432.  Oil  Spill  Liability  Trust  Fund. 

Part  IV— Studies 

Sec.  441.  Study   of  impact  of  waste   management  tax  on   domestic 

manufacturers. 
Sec.  442.  Study  of  lead  poisoning. 

Part  V— Coordination  With  Other  Provisions  of  This  Act 
Sec.  451.  Coordination. 

1  PART  I— SUPERFUND  AND  ITS  REVENUE  SOURCES 

2  SEC.  411.  EXTENSION  OF  ENVIRONMENTAL  TAXES. 

3  (a)  In  General.— Subsection  (d)  of  section 

4  4611  of  the  Internal  Revenue  Code  of  1954  (relat- 

5  ing  to  termination)  is  amended  to  read  as  follows: 

6  "(d)  Application  of  Taxes.— The  taxes  im- 

7  posed  by  this  section  shall  apply  after  October  31, 

8  1985,  and  before  October  1, 1990." 

9  (b)  Technical  Amendment.— Section  303  of 
10   the     Comprehensive     Environmental     Response, 
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1  Compensation,  and  Liability  Act  of  1980  is  hereby 

2  repealed. 

3  (c)  Effective  Date.— The  amendments  made 

4  by  this  section  shall  take  effect  on  November  1, 

5  1985. 

6  SEC.  412.  INCREASE  IN  TAX  ON  PETROLEUM. 

7  (a)  Increase  in  Tax.— Subsections  (a)  and 

8  (b)  of  section  4611  of  the  Internal  Revenue  Code  of 

9  1954  (relating  to  environmental  tax  on  petroleum) 

10  are  each  amended  by  striking  out  "0.79  cent"  and 

11  inserting  in  lieu  thereof  "3.85  cents". 

12  (b)  EFFECTIVE  Date.— The  amendments  made 

13  by  this  section  shall  take  effect  on  November  1, 

14  1985. 

15  SEC.  413.  INCREASE  IN  TAX  ON  CERTAIN  CHEMICALS. 

16  (a)  INCREASE  IN  RATE  OF  TAX;  LEAD  ADDED 

17  as  Taxable  Chemical.— Subsection  (b)  of  section 

18  4661  of  the  Internal  Revenue  Code  of  1954  (relat- 

19  ing  to  amount  of  tax  imposed  on  certain  chemi- 

20  cals)  is  amended  by  striking  out  the  table  con- 

21  tained  in  such  subsection  and  inserting  in  lieu 

22  thereof  the  following: 

The  tax  (before 
any  inflation  ad- 
justment) is  the 
following  amount 
"In  the  case  of:  per  ton: 

Organic  substances 

Acetylene $4.74 
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Benzene 1.74 

Butadiene 4.74 

Butane 4.74 

Butylene 4.74 

Ethylene 4.47 

Methane 3.35 

Naphthalene 4.74 

Propylene 4.74 

Toluene 4.74 

Xylene 9.68 

Inorganic  substances 

Ammonia 3.52 

Antimony 4.33 

Antimony  trioxide 4.13 

Arsenic 4.33 

Arsenic  trioxide 3.92 

Barium  sulfide 3.49 

Bromine 4.33 

Cadmium 4.33 

Chlorine 3.40 

Chromite 1.48 

Chromium 4.33 

Cobalt 4.33 

Cupric  oxide 4.00 

Cupric  sulfate 3.32 

Cuprous  oxide 4.15 

Hydrochloric  acid 0.83 

Hydrogen  fluoride 4.25 

Lead 2.47 

Lead  Oxide 4.21 

Mercury 4.33 

Nickel 4.33 

Nitric  acid 2.36 

Phosphorus 4.33 

Potassium  dichromate 3.25 

Potassium  hydroxide 2.67 

Sodium  dichromate 3.32 

Sodium  hydroxide 2.27 

Stannic  chloride 3.42 

Stannous  chloride 3.70 

Sulfuric  acid 0.70 

Zinc  chloride 3.46 

Zinc  sulfate 3.33." 

1  (b)  Inflation  Adjustments  in  Amount  of 

2  TAX.— Section  4661  of  such  Code  is  amended  by 

3  redesignating  subsection  (c)  as  subsection  (d)  and 

4  by  inserting  after  subsection  (b)  the  following  new 

5  subsection: 
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i  "(c)  Inflation  Adjustments  in  Amount  of 

2  Tax.— 

3  "(1)  In  GENERAL.— In  the  case  of  any  tax- 

4  able  chemical  sold  in  a  calendar  year  after 

5  1986,  the  amount  of  the  tax  imposed  by  sub- 

6  section  (a)  shall  be  the  amount  determined 

7  under  subsection  (b)  increased  by  the  appli- 

8  cable  inflation  adjustment  for  such  calendar 

9  year. 

io  "(2)     Applicable     inflation    adjust- 

11  MENT.— 

12  "(A)  In  general.— In  the  case  of  a 

13  taxable  chemical,  the  applicable  inflation 

14  adjustment  for  the  calendar  year  is  the 

15  percentage  (if  any)  by  which — 

16  "(i)    the    applicable    price    index 

17  for  the  preceding  calendar  year,  ex- 

18  ceeds 

19  "(ii)   the   applicable   price   index 

20  for  1985. 

21  "(B)  Applicable  price  index.— For 

22  purposes  of  subparagraph  (A),  the  appli- 

23  cable  price  index  for  any  calendar  year  is 

24  the  average  for  the   months   in  the   12- 
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1  month  period  ending  on  September  30  of 

2  such  calendar  year  of — 

3  "(i)  in  the  case  of  organic  sub- 

4  stances,  the  producer  price  index  for 

5  basic  organic  chemicals  as  published 

6  by  the  Secretary  of  Labor,  or 

7  "(ii)  in  the  case  of  inorganic  sub- 

8  stances,  the  producer  price  index  for 

9  basic    inorganic    chemicals    as    pub- 

10  lished  by  the  Secretary  of  Labor. 

11  "(3)  Rounding.— If  any  increase  deter- 

12  mined  under  paragraph  (1)  is  not  a  multiple 

13  of  1  cent,  such  increase  shall  be  rounded  to 

14  the  nearest  multiple  of  1  cent  (or,  if  the  in- 

15  crease  determined  under  paragraph  (1)  is  a 

16  multiple  of  V2  of  1  cent,  such  increase  shall 

17  be  increased  to  the  next  higher  multiple  of  1 

18  cent)." 

19  (c)  Exemption  for  Exports  of  Taxable 

20  Chemicals.— 

21  (1)  Section  4662  of  such  Code  (relating  to 

22  definitions  and  special  rules)  is  amended  by 

23  redesignating  subsection  (e)  as  subsection  (f) 

24  and  by  inserting  after  subsection  (d)  the  fol- 

25  lowing  new  subsection: 
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i  "(e)  Exemption  for  Exports  of  Taxable 

2  Chemicals.— 

3  "(l)  Tax-free  sales.— 

4  "(A)  In  general.— No  tax  shall  be 

5  imposed  under  section  4661  on  the  sale 

6  by  the  manufacturer  or  producer  of  any 

7  taxable  chemical  for  export,  or  for  resale 

8  by  the  purchaser  to  a  second  purchaser 

9  for  export. 

io  "(B)  Proof  of  export  required.— 

11  Rules    similar    to    the    rules    of    section 

12  4221(b)  shall  apply  for  purposes  of  sub- 

13  paragraph  (A). 

14  "(2)    Credit   or    refund   where   tax 

15  PAID.— 

16  "(A)   In   general.— Except   as   pro- 

17  vided  in  subparagraph  (B),  if — 

18  "(i)  tax  under  section  4661  was 

19  paid    with    respect    to    any    taxable 

20  chemical,  and 

21  "(ii)  such  chemical  was  exported 

22  by  any  person, 

23  credit    or    refund    (without    interest)    of 

24  such  tax  shall  be  allowed  or  made  to  the 

25  person  who  paid  such  tax. 
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i  "(B)  Condition  to  allowance.— No 

2  credit  or  refund  shall  be  allowed  or  made 

3  under     subparagraph     (A)      unless     the 

4  person  who  paid  the  tax  establishes  that 

5  he— 

6  "(i)    has    repaid    or    agreed    to 

7  repay  the  amount  of  the  tax  to  the 

8  person    who    exported    the    taxable 

9  chemical,  or 

10  "(ii)    has    obtained    the    written 

11  consent  of  such  exporter  to  the  al- 

12  lowance  of  the  credit  or  the  making 

13  of  the  refund. 

14  "(3)  Regulations.— The  Secretary  shall 

15  prescribe  such  regulations  as  may  be  neces- 

16  sary  to  carry  out  the  purposes  of  this  sub- 

17  section." 

18  (2)  Paragraph  (1)  of  section  4662(d)  of 

19  such  Code  (relating  to  refund  or  credit  for 

20  certain  uses)  is  amended — 

21  (A)  by  striking  out  "the  sale  of  which 

22  by  such  person  would  be  taxable  under 

23  such  section"  and  inserting  in  lieu  there- 

24  of  "which  is  a  taxable  chemical",  and 
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1  (B)  by  striking  out  "imposed  by  such 

2  section  on  the  other  substance  manufac- 

3  tured  or  produced"  and  inserting  in  lieu 

4  thereof  "imposed  by  such  section  on  the 

5  other    substance    manufactured    or    pro- 

6  duced   (or   which   would   have   been   im- 

7  posed  by  such  section  on  such  other  sub- 

8  stance  but  for  subsection  (b)  or  (e)  of 

9  this  section)". 

io  (d)   Special   Rules   for   Certain   Chemi- 

11  CALS.— 

12  (1)  Repeal  of  exemption  for  chemi- 

13  cals  derived  from  coal.— 

14  (A)  Section  4662(b)  of  such  Code  (re- 

15  lating  to  exemptions;  other  special  rules) 

16  is  amended  by  striking  out  paragraph  (4) 

17  and  by  redesignating  paragraphs  (5)  and 

18  (6)    as    paragraphs    (4)    and    (5),   respec- 

19  tively. 

20  (B)  Paragraph  (3)  of  section  4662(d) 

21  of  such  Code  is  amended  by  striking  out 

22  "subsection  (b)(5)"  each  place  it  appears 

23  and  inserting  in  lieu  thereof  "subsection 

24  (b)(4)". 
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1  (2)  Exemption  for  lead  having  tran- 

2  SITORY  PRESENCE  DURING  EXTRACTING  PROC- 

3  ESS.— Clause   (i)   of  section   4662(b)(5)(B)   of 

4  such  Code  (relating  to  substance  having  tran- 

5  sitory  presence  during  extracting  process),  as 

6  redesignated  by  paragraph  (1),  is  amended  by 

7  inserting  "lead,"  before  "lead  oxide". 

8  (3)  Special  rule  for  xylene.— Subsec- 

9  tion  (b)  of  section  4662  of  such  Code  (relating 

10  to  exceptions;  other  special  rules)  is  amended 

11  by  adding  after  paragraph  (5)  the  following 

12  new  paragraph: 

13  "(6)  Special  rule  for  xylene.— Except 

14  in  the  case  of  any  substance  imported  into 

15  the    United    States    or    exported    from    the 

16  United  States,  the  term  'xylene'  does  not  in- 

17  elude  any  separated  isomer  of  xylene." 

18  (4)  Special  rule  for  nitric  acid  used 

19  in  production  of  nitrocellulose.— sub- 

20  section  (b)  of  section  4662  of  such  Code  (re- 

21  lating  to  exceptions;  other  special  rules)  is 

22  amended  by  adding  after  paragraph  (6)  the 

23  following  new  paragraph: 

24  "(7)  Special  rule  for  nitric  acid  used 

25  in   production   of   nitrocellulose.— the 
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1  tax  imposed  under  section  4661  on  nitric  acid 

2  used  by  the  producer  of  such  acid  in  the  pro- 

3  duction    of   nitrocellulose    shall    not    exceed 

4  $0.24  per  ton." 

5  (e)    Exemption    for    Certain    Recycled 

6  Chemicals.— Subsection  (b)  of  section  4662  of 

7  such  Code  (relating  to  exceptions;  other  special 

8  rules)  is  amended  by  adding  after  paragraph  (7) 

9  the  following  new  paragraph: 

io       "(8)  Recycled  chromium,  cobalt, 

11  NICKEL,  AND  LEAD.— 

12  "(A)  In  general.— No  tax  shall  be 

13  imposed   under   section   4661(a)   on   any 

14  chromium,  cobalt,  nickel,  or  lead  which 

15  is   diverted   or   recovered   in   the   United 

16  States  from  any  solid  waste  as  part  of  a 

17  recycling  process  (and  not  as  part  of  the 

18  original    manufacturing    or    production 

19  process). 

20  "(B)    Exemption    not    to    apply 

21  WHILE   CORRECTIVE   ACTION   UNCOMPLET- 

22  ED. — Subparagraph   (A)   shall   not  apply 

23  during  any  period  that  required  correc- 

24  tive   action   by   the   taxpayer   is   uncom- 

25  pleted. 
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1  "(C)  Required         corrective 

2  ACTION. — For   purposes   of  subparagraph 

3  (B),  required   corrective  action   shall   be 

4  treated     as      uncompleted      during     the 

5  period — 

6  "(i)  beginning  on  the  date  that 

7  the  corrective  action  is  required  by 

8  the  Administrator  or  an  authorized 

9  State  pursuant  to — 

10  "(I)  a  final  permit  under  sec- 

11  tion  3005  of  the  Solid  Waste  Dis- 

12  posal  Act  or  a  final  order  under 

13  section  3004  or  3008  of  such  Act, 

14  or 

15  "(II). a  final  order  under  sec- 

16  tion   106   of  the   Comprehensive 

17  Environmental    Response,    Com- 

18  pensation,  and   Liability  Act  of 

19  1980,  and 

20  "(ii)  ending  on  the  date  the  Ad- 

21  ministrator  or  such  State  (as  the  case 

22  may   be)    certifies   to   the    Secretary 

23  that  such  corrective  action  has  been 

24  completed. 
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1  "(D)  Solid  waste.— For  purposes  of 

2  this  paragraph,  the  term  'solid  waste'  has 

3  the  meaning  given  such  term  by  section 

4  1004   of  the   Solid   Waste   Disposal   Act, 

5  except  that  such  term  shall  not  include 

6  any  byproduct,  coproduct,  or  other  waste 

7  from  any  process  of  smelting,  refining,  or 

8  otherwise  extracting  any  metal.,, 

9  (f)    Exemption    for    Animal    Feed    Sub- 

10  STANCES.— 

11  (1)  In  general.— Subsection  (b)  of  sec- 

12  tion  4662  of  such  Code  (relating  to  excep- 

13  tions;    other    special    rules)    is    amended   by 

14  adding  after  paragraph  (8)  the  following  new 

15  paragraph: 

16  "(9)  Substances  used  in  the  produc- 

17  tion  of  animal  feed.— 

18  "(A)  In  general.— In  the  case  of— 

19  "(i)  nitric  acid, 

20  "(ii)  sulfuric  acid, 

21  "(iii)  ammonia,  or 

22  "(iv)   methane   used   to   produce 

23  ammonia, 
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1  which    is    a    qualified    animal    feed    sub- 

2  stance,   no   tax   shall   be   imposed    under 

3  section  4661(a). 

4  "(B)  Qualified  animal  feed  sub- 

5  STANCE. — For   purposes    of  this    section, 

6  the    term    "qualified    animal    feed    sub- 

7  stance'  means  any  substance — 

8  "(i)   used   in  a  qualified   animal 

9  feed  use  by  the  manufacturer,  pro- 

10  ducer,  or  importer, 

11  "(ii)  sold  for  use  by  any  purchas- 

12  er  in  a  qualified  animal  feed  use,  or 

13  "(iii)  sold  for  resale  by  any  pur- 

14  chaser  for  use,  or  resale  for  ultimate 

15  use,  in  a  qualified  animal  feed  use. 

16  "(C)  Qualified  animal  feed  use.— 

17  The    term    'qualified    animal    feed    use' 

18  means   any   use   in   the   manufacture   or 

19  production  of  animal  feed  or  animal  feed 

20  supplements,   or   of  ingredients   used   in 

21  animal  feed  or  animal  feed  supplements. 

22  "(D)    Taxation    of    nonqualified 

23  SALE  OR  USE.— For  purposes  of  section 

24  4661(a),  if  no  tax  was  imposed  by  such 

25  section  on  the  sale  or  use  of  any  chemi- 
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1  cal  by  reason  of  subparagraph  (A),  the 

.  2  first  person  who  sells  or  uses  such  chemi- 

3  cal  other  than  in  a  sale  or  use  described 

4  in  subparagraph  (A)  shall  be  treated  as 

5  the  manufacturer  of  such  chemical." 

6  (2)  Refund  or  credit  for  substances 

7  USED  in  the  production  of  animal  feed.— 

8  Subsection  (d)  of  section  4662  of  such  Code 

9  (relating  to  refunds  and  credits  with  respect 

10  to  the  tax  on  certain  chemicals)  is  amended 

11  by  adding  at  the  end  thereof  the  following 

12  new  paragraph: 

13  "(4)  Use  in  the  production  of  animal 

14  FEED. — Under  regulations  prescribed  by  the 

15  Secretary,  if— 

16  "(A)  a  tax  under  section  4661  was 

17  paid  with  respect  to  nitric  acid,  sulfuric 

18  acid,    ammonia,    or    methane    used    to 

19  produce  ammonia,  without  regard  to  sub- 

20  section  (b)(9),  and 

21  "(B)  any  person  uses  such  substance 

22  as  a  qualified  animal  feed  substance, 

23  then  an  amount  equal  to  the  excess  of  the  tax 

24  so  paid  over  the  tax  determined  with  regard 

25  to   subsection   (b)(9)   shall  be   allowed   as  a 
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1  credit   or   refund   (without   interest)   to   such 

2  person  in  the  same  manner  as  if  it  were  an 
;*  overpayment  of  tax  imposed  by  this  section/' 

4  (g)  Certain  Exchanges  by  Taxpayers  Not 

5  Treated  as  Sales.— Subsection  (c)  of  section 

6  4662  of  such  Code  (relating  to  use  by  manufactur- 

7  ers)  is  amended  to  read  as  follows: 

8  "(c)  Use  and  Certain  Exchanges  by  Manu- 

9  facturer,  Etc.— 

10  "(1)  Use  treated  as  sale.— Except  as 

11  provided  in  subsections  (b)  and  (e),  if  any 

12  person   manufactures,   produces,   or   imports 

13  any  taxable  chemical  and  uses  such  chemical, 

14  then  such  person  shall  be  liable  for  tax  under 

15  section  4661  in  the  same  manner  as  if  such 

16  chemical  were  sold  by  such  person. 

17  "(2)  Special  rules  for  inventory  ex- 

18  changes.— 

19  "(A)  In  general.— Except  as  provid- 

20  ed    in    this    paragraph,    in    any    case    in 

21  which  a  manufacturer,  producer,  or  im- 

22  porter  of  a  taxable  chemical  exchanges 

23  such  chemical  as  part  of  an  inventory  ex- 

24  change  with  another  person — 
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1  "(i)  such  exchange  shall  not  be 

2  treated  as  a  sale,  and 

3  "(ii)  such  other  person  shall,  for 

4  purposes  of  section  4661,  be  treated 

5  as    the    manufacturer,    producer,    or 

6  importer  of  such  chemical. 

7  "(B)  Registration  requirement.— 

8  Subparagraph  (A)  shall  not  apply  to  any 

9  inventory  exchange  unless — 

10  "(i)   both   parties   are   registered 

11  with  the  Secretary  as  manufacturers, 

12  producers,   or   importers   of  taxable 

13  chemicals,  and 

14  "(ii)  the  person  receiving  the  tax- 

15  able  chemical  has,  at  such  time  as 

16  the  Secretary  may  prescribe,  notified 

17  the  manufacturer,  producer,  or  im- 

18  porter  of  such  person's  registration 

19  number  and  the  internal  revenue  dis- 

20  trict  in  which  such  person  is  regis- 

21  tered. 

22  "(C)     Inventory     exchange.— For 

23  purposes  of  this  paragraph,  the  term  *in- 

24  ventory  exchange'  means  any  exchange 

25  in   which   2    persons   exchange   property 
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1  which   is,   in   the   hands  of  each   person, 

2  property  described  in  section  1221(1)." 

3  (h)  Effective  Dates.— 

4  (1)    IN    GENERAL.— Except    as    otherwise 

5  provided  in  this  subsection,  the  amendments 

6  made   by   this   section   shall   take   effect   on 

7  November  1,  1985. 

8  (2)  Repeal  of  tax  on  xylene  for  peri- 

9  ods  before  october  1,  1985.— 

io  (A)  Refund  of  tax  previously  im- 

11  POSED. — In  the  case  of  any  tax  imposed 

12  by  section  4661  of  the  Internal  Revenue 

13  Code  of  1954  on  the  sale  or  use  of  xylene 

14  before  October  1,  1985,  such  tax  (includ- 

15  ing  interest,  additions  to  tax,  and  addi- 

16  tional   amounts)   shall   not   be   assessed, 

17  and  if  assessed,  the  assessment  shall  be 

18  abated,  and  if  collected  shall  be  credited 

19  or  refunded  (with  interest)  as  an  over- 

20  payment. 

21  (B)  Waiver  of  statute  of  limita- 

22  TIONS.— If  on  the  date  of  the  enactment 

23  of  this  Act  (or  at  any  time  within  1  year 

24  after  such  date  of  enactment)  refund  or 

25  credit  of  any  overpayment  of  tax  result- 
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1  ing  from  the  application  of  subparagraph 

2  (A)  is  barred  by  any  law  or  rule  of  law, 

3  refund    or   credit   of   such   overpayment 

4  shall,  nevertheless,  be  made  or  allowed  if 

5  claim  therefor  is  filed  before  the  date  1 

6  year  after  the  date  of  the  enactment  of 

7  this  Act. 

8  (C)  Xylene  to  include  isomers.— 

9  For  purposes  of  this  paragraph,  the  term 

10  "xylene"    shall    include    any    isomer    of 

11  xylene  whether  or  not  separated. 

12  (3)  Inventory  exchanges.— 

13  (A)  In  general.— Except  as  other- 

14  wise    provided    in    this    paragraph,    the 

15  amendment  made  by  subsection  (g)  shall 

16  apply  as  if  included  in  the  amendments 

17  made  by  section  211   of  the  Hazardous 

18  Substance  Response  Revenue  Act  of  1980. 

19  (B)    Recipient    must    agree    to 

20  TREATMENT    AS    MANUFACTURER.— In    the 

21  case   of  any   inventory  exchange  before 

22  January  1,  1986,  the  amendment  made  by 

23  subsection    (g)    shall    apply    only    if   the 

24  person  receiving  the  chemical  from  the 

25  manufacturer,  producer,  or  importer  in 
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1  the  exchange  agrees  to  be  treated  as  the 

2  manufacturer,   producer,  or   importer  of 

3  such  chemical  for  purposes  of  subchapter 

4  B  of  chapter  38  of  the  Internal  Revenue 

5  Code  of  1954. 

6  (C)  Exception  where  manufactur- 

7  ER  PAID  TAX, — In  the  case  of  any  inven- 

8  tory  exchange  before  January  1,  1986,  the 

9  amendment  made  by  subsection  (g)  shall 

10  not  apply  if  the  manufacturer,  producer, 

11  or  importer  treated  such  exchange  as  a 

12  sale  for  purposes  of  section  4661  of  such 

13  Code  and  paid  the  tax  imposed  by  such 

14  section. 

15  (D)  Registration  requirements.— 

16  Section   4662(c)(2)(B)   of  such   Code   (as 

17  added  by  subsection  (g))  shall  apply  to 

18  exchanges  made  after  December  31,  1985. 

19  SEC.  414.  REPEAL  OF  POST-CLOSURE  TAX  AND  TRUST  FUND. 

20  (a)  Repeal  of  Tax.— 

21  (1)  Subchapter  C  of  chapter  38  of  the  In- 

22  ternal  Revenue  Code  of  1954  (relating  to  tax 

23  on  hazardous  wastes)  is  hereby  repealed. 
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1  (2)   The   table   of  subchapters   for   such 

2  chapter  38  is  amended  by  striking  out  the 

3  item  relating  to  subchapter  C. 

4  (b)  Repeal  of  Trust  Fund.— Section  232  of 

5  the  Hazardous  Substance  Response  Revenue  Act 

6  of  1980  is  hereby  repealed. 

7  (c)  Effective  Date.— The  amendments  made 

8  by  this  section  shall  take  effect  on  October  1, 1983. 

9  SEC.  415.  WASTE  MANAGEMENT  TAX. 

10  (a)  General  Rule.— Chapter  38  of  the  Inter- 

11  nal  Revenue  Code  of  1954  (as  amended  by  section 

12  414  of  this  Act)  is  amended  by  adding  after  sub- 

13  chapter  B  the  following  new  subchapter: 

14  "Subchapter  C — Hazardous  Waste  Management 

15  Tax 

"Sec.  4671.  Waste  management  tax. 

"Sec.  4672.  Exemptions;  reduction  of  tax  where  prior  taxable  event. 

"Sec.  4673.  Special  rules  for  waste  water  treatment,  incineration,  etc. 

"Sec.  4674.  Backup  tax  on  generator. 

"Sec.  4675.  Definitions  and  special  rules. 

16  "SEC.  4671.  WASTE  MANAGEMENT  TAX. 

17  "(a)  Imposition  of  Tax.— There  is  hereby  im- 

18  posed  a  tax  on — 

19  "(1)  the  receipt  of  hazardous  waste  at  a 

20  qualified  hazardous  waste  management  unit, 

21  "(2)  the  receipt  of  hazardous  waste  for 

22  transport  from  the  United  States  for  the  pur- 

23  pose  of  ocean  disposal,  and 
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1  "(3)  the  exportation  of  hazardous  waste 

2  from  the  United  States. 

3  "(b)  Amount  of  Tax.— 

4  "(1)  In  GENERAL.— The  amount  of  the  tax 

5  imposed   by   subsection   (a)   with   respect   to 

6  each  ton  of  hazardous  waste  shall  be  deter- 

7  mined  in  accordance  with  the  following  table: 

If  the  taxable  event  is: 


i  o«^  Anv  Other 

nl^  .1  Taxable 

Disposal  Eyent 


"For  calendar  year:  The  tax  per  ton  is: 

1986 $27.00  $2.70 

1987 30.00  3.00 

1988 31.00  3.00 

1989 36.00  3.00 

1990 43.00  3.00. 


8  "(2)  Definitions  relating  to  amount 

9  OF  TAX.— For  definition  of— 

10  "(A)    hazardous    waste,    see    section 

11  4675(a)(1),  and 

12  "(B)  land  disposal  and  any  other  tax- 

13  able  event,  see  section  4675(a)(5). 

14  "(c)  Liability  for  Tax.— 

15  "(1)  Waste  received  at  management 

16  UNITS.— The  tax  imposed  by  subsection  (a)(1) 

17  shall  be  paid  by  the  owner  or  operator  of  the 

18  qualified  hazardous  waste  management  unit. 
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i  "(2)  Waste  received  for  transport 

2  FROM  THE  UNITED  STATES.— The  tax  imposed 

3  by    subsection    (a)(2)    shall    be    paid   by   the 

4  person  holding  the  permit  issued  for  trans- 

5  port  for  ocean  disposal  under  section  102  of 

6  the  Marine  Protection,  Research,  and  Sanctu- 

7  aries  Act  of  1972. 

8  "(3)  Waste  exported.— The  tax  imposed 

9  by  subsection  (a)(3)  shall  be  paid  by  the  ex- 

10  porter. 

11  "(d)   Termination.— The   taxes   imposed   by 

12  this  section  shall  not  apply  after  September  30, 

13  1990. 

14  "SEC.  4672.  EXEMPTIONS;  REDUCTION  OF  TAX  WHERE  PRIOR 

15  TAXABLE  event. 

16  "(a)  Exemption  For  Certain  Removal  and 

17  Remedial  Actions,  Etc.— The  tax  imposed  by 

18  section  4671   shall   not  apply  to  the  receipt  or 

19  export  of  hazardous  waste  pursuant  to — 

20  "(Da  corrective  action  specified  in — 

21  "(A)  an  initial  or  final  order,  or 

22  "(B)  a  proposed  or  final  permit, 

23  issued  by  the  Administrator  under  the  Solid 

24  Waste  Disposal  Act  or  a  State  under  a  haz- 
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1  ardous  waste  program  authorized  under  sec- 

2  tion  3006  of  such  Act, 

3  "(2)  a  proposed  or  final  closure  plan  ap- 

4  proved  by  the  Administrator  or  such  a  State, 

5  "(3)  a  removal  or  remedial  action  under 

6  the  Comprehensive  Environmental  Response, 

7  Compensation,    and    Liability  .Act    of    1980 

8  which  has  been  selected  or  approved  by  the 

9  Administrator,  or 

10  "(4). an  action  to  correct  an  emergency 

11  situation  arising  from  a  product  spill  which 

12  is  certified  by  the  Administrator  to  the  Secre- 

13  tary  as  carrying  out  the  purposes  of  the  Com- 

14  prehensive    Environmental    Response,    Com- 

15  pensation,  and  Liability  Act  of  1980. 

16  "(b)  Exemption  for  Waste  Received  at 

17  any  Federal  Facility.— The  tax  imposed  by  sec- 

18  tion  4671  shall  not  apply  to  any  hazardous  waste 

19  received    at   any   facility    owned   by   the   United 

20  States. 

21  "(c)  Reduction  in  Tax  Where  Prior  Tax- 

22  able  Event.— 

23  "(1)  In  general.— If— 
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1  "(A)  tax  under  section  4671  or  4674 

2  was  paid  with  respect  to  any  hazardous 

3  waste,  and 

4  "(B)  tax  under  section  4671  is  subse- 

5  quently  imposed  on  such  waste  (herein- 

6  after  in  this  subsection  referred  to  as  the 

7  iater  taxable  event'), 

8  then  the  tax  under  section  4671  on  the  later 

9  taxable  event  shall  be  reduced  by  the  amount 
10  determined  under  paragraph  (2). 

li  "(2)      Amount      of      reduction.— The 

12  amount  of  the  reduction  determined  under 

13  this  paragraph  is  the  product  of — 

14  "(A)  the  weight  of  hazardous  waste 

15  involved  in  the  later  taxable  event,  multi- 

16  plied  by 

17  "(B)  the  lesser  of— 

18  "(i)  the  highest  rate  of  tax  paid 

19  under  section  4671  or  4674  with  re- 

20  spect  to  any  prior  taxable  event  in- 

21  volving  such  waste  (determined  with- 

22  out  regard  to  this  subsection),  or 

23  "(ii)  the  rate  of  tax  imposed  by 

24  section  4671  with  respect  to  the  later 

25  taxable  event  (as  so  determined). 
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1  "SEC.  167:$.  SPECIAL  RULES  FOR  WASTK  WATER  TREATMENT, 

2  INCINERATION,  ETC. 

3  "(a)  Exemption  for  Waste  Received  at 

4  Certain  Waste  Water  Treatment  Units.— The 

5  tax  imposed  by  section  4671  shall  not  apply  to  haz- 

6  ardous  waste  received  at  any  waste  water  treat- 

7  ment  unit. 

8  "(b)  Incineration,  Etc.  Within  90  Days  of 

9  Receipt.— 

10  "(1)     In     GENERAL.— Under     regulations 

11  prescribed  by  the  Secretary,  if — 

12  "(A)  tax  under  section  4671  was  paid 

13  with  respect  to  the  receipt  of  any  hazard- 

14  ous    waste    at    any    qualified    hazardous 

15  waste  management  unit  or  for  transport 

16  described  in  section  4671(a)(2),  and 

17  "(B)    such   waste    is    incinerated    on 

18  land  (or  the  equivalent  of  incineration  on 

19  land)  by  any  person  within  90  days  after 

20  the  date  of  the  first  receipt  referred  to  in 

21  subparagraph  (A), 

22  then  the  tax  so  paid  shall  be  allowed  as  a 

23  credit  or  refund   (without  interest)  to  such 

24  person  in  the  same  manner  as  if  it  were  an 

25  overpayment  of  tax  imposed  by  section  4671. 
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i  "(2)  Equivalent  of  incineration.— For 

2  purposes    of    subparagraph    (A),    a    method, 

3  technique,  or  process  shall  be  treated  as  the 

4  equivalent  of  incineration  on  land  if — 

5  "(A)     such     method,     technique,    or 

6  process      meets      detailed      performance 

7  standards    established    by    the    Environ- 

8  mental  Protection  Agency,  and 

9  "(B)    such    standards    require    a   de- 

10  struction  and  removal  efficiency  for  the 

1 1  hazardous  waste  involved  at  least  equiva- 

12  lent  to  the  destruction  and  removal  effi- 

13  ciency  applicable  to  incineration  on  land. 

14  "(c)  Qualified  Chemical  Fuels  or  Sol- 

15  VENTS.— 

16  "{!)     IN    GENERAL.^Under     regulations 

1 7  .prescribed  by  the  Secretary,  if — 

18  "(A)  tax  under  section  4671  was  paid 

19  with  respect  to  any  hazardous  waste, 

20  "(B)    such    waste    is    used    by    any 

21  person  in  the  production  of  any  qualified 

22  chemical  fuel  or  solvent,  and 

23  "(C)  such  fuel  or  solvent  is  by  such 

24  person  sold  for  use  or  used  in  any  indus- 

25  trial  or  commercial  use, 
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1  then  the  tax  so  paid  shall  be  allowed  as  a 

2  credit  or  refund   (without   interest)   to  such 

3  person  in  the  same  manner  as  if  it  were  an 

4  overpayment  of  tax  imposed  by  section  4671. 

5  "(2)  Qualified  chemical  fuel  or  sol- 

6  VENT. — For    purposes    of   subparagraph    (A), 

7  the  term  "qualified  chemical  fuel  or  solvent* 

8  means  any  chemical  or  solvent  which  is  de- 

9  termined  by  the  Administrator  as  not  being  a 
10  hazardous  waste. 

ii  "(d)  Recycling  of  Batteries.— Under  regu- 

12  lations  prescribed  by  the  Secretary,  if — 

13  "(1)  tax  under  section  4671  was  paid  with 

14  respect  to  the   receipt  of  any  battery  at  a 

15  qualified  hazardous  waste  management  unit, 

16  and 

17  "(2)  the  recycling  of  such  battery  begins 

18  at  such  a  unit  by  any  person  within  90  days 

19  after  the  date  of  the  first  receipt  of  such  bat- 

20  tery  at  any  qualified  hazardous  waste  man- 

21  agement  unit, 

22  then  the  tax  so  paid  shall  be  allowed  as  a  credit  or 

23  refund  (without  interest)  to  such  person  in  the 

24  same  manner  as  if  it  were  an  overpayment  of  tax 

25  imposed  by  section  4671. 
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i  "(e)    Tax    To    Apply    While    Corrective 

2  Action  Not  Completed.— 

3  "(1)  In  GENERAL.— The  exemption  provid- 

4  ed  by  subsection  (a)  shall  not  apply  (and  no 

5  credit  or  refund  shall  be  allowed  under  this 

6  section)  with  respect  to  any  activity  conduct- 

7  ed  at  a  facility  (or  part  thereof)  during  the 

8  period    that    required    corrective    action    re- 

9  mains  uncompleted  with  respect  to  such  facil- 

10  ity  (or  part). 

11  "(2)     REQUIRED     CORRECTIVE     ACTION.— 

12  For  purposes  of  paragraph  (1),  required  cor- 

13  rective  action  shall  be  treated  as  uncompleted 

14  during  the  period — 

15  "(A)  beginning  on  the  date  that  the 

16  corrective  action  is  required  by  the  Ad- 

17  ministrator  or  an  authorized  State  pursu- 

18  ant  to  a  final  permit  under  section  3005 

19  of  the  Solid  Waste  Disposal  Act  or  a  final 

20  order  under  section  3004  or  3008  of  such 

21  Act,  and 

22  "(B)  ending  on  the  date  the  Adminis- 

23  trator  or  such  State  (as  the  case  may  be) 

24  certifies  to  the  Secretary  that  such  cor- 

25  active  action  has  been  completed. 
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1  "(3)    Rate   of   tax    with    respect   to 

2  WASTE    WATER   TREATMENT.— The    rate   of  tax 

3  imposed   by   section   4671   by   reason   of  this 

4  subsection  with  respect  to  hazardous  waste 

5  received  at  any  waste  water  treatment  unit 

6  shall  be  15  cents  per  ton. 

7  "SEC.  4674.  BACKUP  TAX  ON  GENERATOR. 

8  "(a)  Imposition  of  Tax.— There  is  hereby  im- 

9  posed  a  tax  on  each  ton  of  hazardous  waste  which, 

10  as  of  the  close  of  the  270-day  period  beginning  on 

11  the  day  after  the  day  on  which  such  waste  was 

12  generated,  has  not  been — 

13  "(1)    received    at   a   qualified    hazardous 

14  waste  management  unit, 

15  "(2)    received    for    transport    from    the 

16  United  States  for  the  purpose  of  ocean  dis- 

17  posal,  or 

18  "(3)  exported  from  the  United  States. 

19  "(b)  Rate  of  Tax.— The  rate  of  the  tax  im- 

20  posed  by  subsection  (a)  shall  be  the  rate  of  tax  ap- 

21  plicable  to  land  disposal  under  section  4671  at  the 

22  end  of  the  270-day  period  described  in  subsection 

23  (a). 
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1  "(c)  Liability  for  Tax.— The  tax  imposed  by 

2  subsection  (a)  shall  be  paid  by  the  generator  of  the 

3  hazardous  waste. 

4  "(d)  Exemptions.— 

5  "(1)   Small  generators.— The  tax  im- 

6  posed  by  subsection   (a)   shall  not  apply  to 

7  hazardous  waste  generated  during  any  month 

8  if  the  generator  of  such  waste  does  not  gener- 

9  ate  more  than   100  kilograms  of  hazardous 
10  waste  during  such  month. 

ii  "(2)  Waste  legally  disposed  of  in 

12  PUBLICLY    OWNED    TREATMENT    WORKS.— The 

13  tax  imposed  by  subsection  (a)  shall  not  apply 

14  to  hazardous  waste  disposed  of  in  any  public- 

15  ly  owned  treatment  works  if  the  disposal  of 

16  such   waste   is   not   in   violation   of  Federal, 

17  State,  or  local  law. 

18  "(3)  Other  exemptions  to  apply.— The 

19  exemptions  provided  by  subsections  (a)  and 

20  (b)  of  section  4672  shall  apply  to  the  tax  im- 

21  posed  by  subsection  (a). 

22  "(4)  Exemptions  under  regulations; 

23  APPLICATION  OF  LOWER  RATE.— The  Secretary 

24  may  prescribe  regulations  which  provide  ex- 

25  emptions  from  the  tax  imposed  by  subsection 
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1  (a)  (or  the  application  of  a  lower  rate)  which 

2  are  not  inconsistent  with  the  purposes  of  this 

3  section. 

4  "(e)  Generator.— For  purposes  of  this  sec- 

5  tion,  the  term  generator'  means  the  person  whose 

6  act  or  process  produces  the  hazardous  waste. 

7  "(f)  Termination.— No  tax  shall  be  imposed 

8  by  this  section  on  waste  generated  after  September 

9  30,1990. 

10    "SEC.  4675.  DEFINITIONS  AND  SPECIAL  RULES. 

11  "(a)  Definitions.— For  purposes  of  this  sub- 

12  chapter — 

13  "(1)  Hazardous  waste.— The  term  'haz- 

14  ardous    waste'    means    any    waste    which    is 

15  listed  or  identified  as  of  the  date  of  the  enact- 

16  ment  of  the  Superfund  Revenue  Act  of  1985 

17  under  section  3001  of  the  Solid  Waste  Dispos- 

18  al  Act.  Rainwater  shall  not  be  treated  as  haz- 

19  ardous  waste  unless   mixed  with  hazardous 

20  waste  (as  defined  in  the  preceding  sentence). 

21  "(2)  Qualified  hazardous  waste  man- 

22  AGEMENT  UNIT.— The  term  'qualified  hazard- 

23  ous  waste  management  unit'  means  the  speci- 

24  fied  area  of  land  or  structure — 
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1  "(A)    which    isolates    the    hazardous 

2  wastes     within     a     qualified     hazardous 

3  waste  facility,  and 

4  "(B)  which  is  subject  to  the  require- 

5  ments  for  obtaining  interim  status  or  a 

6  final  permit  under  subtitle  C  of  the  Solid 

7  Waste  Disposal  Act. 

8  "(3)  Qualified  hazardous  waste  man- 

9  AGEMENT  FACILITY.— The  term  'qualified  haz- 

10  ardous    waste    management    facility'    means 

11  any  facility,  as  defined  under  subtitle  C  of 

12  the  Solid  Waste  Disposal  Act,  which  has  re- 

13  ceived  a  permit  or  is  accorded  interim  status 

14  under— 

15  "(A)  section  3005  of  the  Solid  Waste 

16  Disposal  Act,  or 

17  "(B)    a    State    program    authorized 

18  under  section  3006  of  such  Act. 

19  "(4)  Ocean  disposal.— The  term  'ocean 

20  disposal'  means  the  incineration  or  dumping 

21  of  hazardous  waste  over  or  into  ocean  waters 

22  or  the  waters  described  in  section  101(b)  of 

23  the  Marine  Protection,  Research,  and  Sanctu- 

24  aries  Act  of  1972,  pursuant  to  section  102  of 

25  such  Act. 
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1  "(5)  Definitions  relating  to  amount 

2  of  tax.— 

3  "(A)     LAND     DISPOSAL.— The     term 

4  'land  disposal'  means  a  taxable  event  de- 

5  scribed  in  section  4671(a)(1)  with  respect 

6  to  a  qualified  hazardous  waste  manage- 

7  ment  unit  which  is  a  landfill,  surface  im- 

8  poundment,  waste  pile,  or  land  treatment 

9  unit. 

10  "(B)  Landfill,  etc.— For  purposes 

11  of  subparagraph  (A),  the  terms  'landfill', 

12  'surface  impoundment',  'waste  pile'  and 

13  'land  treatment  unit'  have  the  respective 

14  meanings  given  such  terms  in  regulations 

15  prescribed  by  the  Administrator  pursuant 

16  to  sections  3004  and  3005  of  the  Solid 

17  Waste  Disposal  Act. 

18  "(C)   Other   taxable   event.— The 

19  term  'any  other  taxable  event'  means — 

20  "(i)  a  taxable  event  described  in 

21  section  4671(a)(1)  which  is  not  land 

22  disposal,  and 

23  "(ii)  a  taxable  event  described  in 

24  paragraph     (2)     or     (3)     of    section 

25  4671(a). 
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i  "(6)  Waste  water  treatment  unit.— 

2  The  term  'waste  water  treatment  unit*  means 

3  any  qualified  hazardous  waste  management 

4  unit  which  is  an  integral  and  necessary  part 

5  of  a  treatment  system — 

6  "(A)  for  which  a  permit  is  required 

7  under  section  402  of  the  Clean  Water  Act, 

8  "(B)  which  is  subject  to  pretreatment 

9  standards  under  subsection  (b)  or  (c)  of 

10  section  307  of  the  Glean  Water  Act,  or 

11  "(C)  which  is  a  zero  discharge  treat- 

12  ment  system — 

13  "(i)    which,    if   the    system    dis- 

14  charged  into  navigable  waters,  would 

15  comply      with      effluent      limitation 

16  guidelines     prescribed    under    para- 

17  graph  (2)  or  (4)  of  section  304(b)  of 

18  the  Clean  Water  Act, 

19  "(ii)    which,    if   the    system    dis- 

20  charged  into  a  publicly  owned  treat- 

21  ment  works,  would  comply  with  the 

22  pretreatment  standards  described  in 

23  subparagraph  (B),  or 
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1  "(iii)    if   no    such    guidelines    or 

2  standards      have      been      prescribed, 

3  which  employs  biological  treatment. 

4  The  term  'waste  water  treatment  unit*  shall 

5  not   include   any   qualified   hazardous   waste 

6  management  unit  which  receives  for  storage 

7  or  final   disposition   concentrated   treatment 

8  residues  resulting  from  wastewater  treatment. 

9  "(7)  Administrator.— The  term  'Admin- 

10  istrator'  means  the  Administrator  of  the  En- 

11  vironmental  Protection  Agency. 

12  "(8)  United  states.— The  term  'United 

13  States'  has  the  meaning  given  such  term  by 

14  section  4612(a)(4). 

15  "(9)   TON.— The   term   'ton'   means   2,000 

16  pounds. 

17  "(10)  Fractional  part  of  ton.— In  the 

18  case  of  a  fraction  of  a  ton,  the  tax  imposed 

19  by  this  subchapter  shall  be  the  same  fraction 

20  of  the   amount   of  such   tax   imposed   on   a 

21  whole  ton. 

22  "(b)  Treatment  of  Containers,  Etc.  Which 

23  Are  Related  to  Injection  Units.— For  purposes 

24  of  this  subchapter — 
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1  "(1)  any  container,  tank,  or  surface  im- 

2  poundment  which,  with  respect  to  any  haz- 

3  ardous  waste,  is  used  to  treat  or  store  such 

4  waste  before  underground  injection  of  such 

5  waste  (whether  or  not  the  waste  when  inject- 

6  ed  is  hazardous  waste)  into  an  injection  well, 

7  and 

8  "(2)  the  injection  well  into  which  such 

9  waste  is  injected, 

10  shall  be  treated  as  a  single  hazardous  waste  man- 

1 1  agement  unit. 

12  "(c)  Disposition  of  Revenues  From  Puerto 

13  Rico  and  the  Virgin  Islands.— The  provisions 

14  of  subsection  (a)(3)  and  (b)(3)  of  section  7652  shall 

15  not  apply  to  any  tax  imposed  by  this  subchapter." 

16  (b)     Information     Reporting     Require- 

17  MENT.— 

18  (1)  In  general.— Subpart  A  of  part  III 

19  of  subchapter  A  of  chapter  61  of  such  Code  is 

20  amended  by  inserting  after  section  6039D  the 

21  following  new  section: 

22  "SEC.  6039E.  INFORMATION  WITH  RESPECT  TO  MANAGEMENT 

23  TAX  ON  HAZARDOUS  WASTE. 

24  "Each  person  on  whom  a  tax  is  imposed  under 

25  subchapter  C  of  chapter  38  shall  (at  such  time  and 
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1  in   such   manner  as  the   Secretary   may   require) 

2  submit  to  the  Secretary  such  information  as  the 

3  Secretary    may    require,    including    information 

4  which  such  person  is  required  to  provide  the  Ad- 

5  ministrator    of    the    Environmental     Protection 

6  Agency  under  the  Solid  Waste  Disposal  Act.  To  the 

7  extent  provided  in  regulations  prescribed  by  the 

8  Secretary,  the  preceding  sentence  shall  also  apply 

9  to  persons  not  described  therein  with  respect  to  in- 

10  formation  which  the  Secretary  determines  is  nec- 

11  essary  or  appropriate  to  the  administration  of 

12  such  subchapter." 

13  (2)  Penalty.— Subchapter  B  of  chapter 

14  68  of  such  Code  (relating  to  assessable  penal- 

15  ties)    is    amended    by    redesignating    section 

16  6708  (relating  to  mortgage  credit  certificates) 

17  as   section   6709   and  by  adding  at  the  end 

18  thereof  the  following  new  section: 

19  "SEC.  6710.  FAILURE  TO  PROVIDE  INFORMATION  WITH   RE- 

20  SPECT  TO  MANAGEMENT  TAX  ON  HAZARDOUS 

21  WASTE. 

22  "(a)  In  General.— Any  person  who  fails  to 

23  meet  any  requirement  imposed  by  section  6039E 

24  shall  pay  a  penalty  of  $106  for  each  day  during 

25  which  such  failure  continues,  unless  it  is  shown 


3106 


273 

1  that  such  failure  is  due  to  reasonable  cause  and 

2  not  due  to  willful  neglect.  The  maximum  penalty 

3  imposed  under  this  subsection  with  respect  to  any 

4  failure  shall  not  exceed  $50,000. 

5  "tb)  Penalty  in  Addition  to  Other  Penal- 

6  TIES. — The  penalty  imposed  by  this  section  shall 

7  be  in  addition  to  any  other  penalty  provided  by 

8  law." 

9  (3)  Conforming  amendments.— 

10  (A)  The  table  of  sections  for  subpart 

11  A  of  part  HI  of  subchapter  A  of  chapter 

12  61  of  such  Code  is  amended  by  inserting 

13  after  the  item  relating  to  section  6039D 

14  the  following  new  item: 

"Sec.   6039E.   Information  with  respect  to  management 
tax  on  hazardous  waste." 

15  (B)   The   table   of  sections   for   sub- 

16  chapter  B  of  chapter  68  of  such  Code  is 

17  amended  by  redesignating  the  item  relat- 

18  ing  to  mortgage  credit  certificates  as  sec- 

19  tion  6709  and  by  adding  at  the  end  there- 

20  of  the  following  new  item: 

"Sec.  6710.  Failure  to  provide  information  with  respect  to 
management  tax  on  hazardous  waste." 

21  (c)  Penalty  for  Negligence  To  Apply  to 

22  Environmental  Taxes.— Section  6653  of  such 

23  Code  (relating  to  failure  to  pay  tax)  is  amended  by 
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1  adding    at    the    end    thereof   the    following    new 

2  subsection: 

3  "(i)  Negligence  Penalty  To  Apply  to  Envi- 

4  RONMENTAL    TAXES.— For    purposes    of   applying 

5  paragraphs  (1)  and  (2)  of  subsection  (a),   pa  ra- 
ti graph  (1)  of  subsection  (a)  shall  be  treated  as  in- 

7  eluding  a  reference  to  underpayments  (as  defined 

8  in  subsection  (c))  of  tax  imposed  by  chapter  38  (re- 

9  lating  to  environmental  taxes)." 

10  (d)  Clerical  Amendment.— The  table  of  sub- 

11  chapters  for  chapter  38  of  such  Code  is  amended 

12  by  adding  after  the  item  relating  to  subchapter  B 

13  the  following  new  item: 

"Subchapter  C.  Hazardous  waste  management  tax." 

14  (e)  Effective  Dates.— 

15  (1)  In  GENERAL.— The  amendments  made 

16  by  this  section  shall  take  effect  on  January  1, 

17  1986. 

18  (2)  Backup  tax  on  generator.— Sec- 

19  tion  4674  of  the  Internal  Revenue  Code  of 

20  1954  (relating  to  backup  tax  on  generator),  as 

21  added  by  this  section,  shall  apply  to  waste 

22  generated  after  December  31,  1986. 
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1  SEC.  416.  TAX  ON  CERTAIN  IMPORTED  SUBSTANCES  DERIVED 

2  FROM  TAXABLE  CHEMICALS. 

3  (a)  General  Rule.— Chapter  38  of  the  Inter- 

4  nal  Revenue  Code  of  1954  is  amended  by  adding 

5  after  subchapter  C  the  following  new  subchapter: 

6  "Subchapter  D — Tax  on  Certain  Imported 

7  Substances 

"Sec.  4677.  Imposition  of  tax. 

"Sec.  4678.  Definitions  and  special  rules. 

8  "SEC.  4677.  IMPOSITION  OF  TAX. 

9  "(a)   General  Rule.— There  is   hereby  im- 

10  posed  a  tax  on  any  taxable  substance  sold  or  used 

11  by  the  importer  thereof. 

12  "(b)  Amount  of  Tax.— 

13  "(1)  In  GENERAL.— Except  as  provided  in 

14  paragraph  (2),  the  amount  of  the  tax  imposed 

15  by  subsection  (a)  with  respect  to  any  taxable 

16  substance   shall   be   the   amount   of  the   tax 

17  which  would  have  been  imposed  by  section 

18  4661  on  the  taxable  chemicals  or  petroleum 

19  used  as  materials  or  process  fuel  in  the  man- 

20  ufacture  or  production  of  such  substance  if 

21  such    taxable    chemicals    or    petroleum    had 

22  been  sold  in  the  United  States  for  use  in  the 

23  manufacture  or  production  of  such  taxable 

24  substance. 
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i  "(2)  Rate  where  importer  does  not 

2  FURNISH  INFORMATION  TO  SECRETARY.— If  the 

3  importer  does  not  furnish  to  the  Secretary  (at 

4  such  time  and  in  such  manner  as  the  Secre- 

5  tary  shall  prescribe)  sufficient  information  to 

6  determine  under  paragraph  (1)  the  amount  of 

7  the  tax  imposed  by  subsection  (a)  on  any  tax- 

8  able  substance,  the  amount  of  the  tax  im- 

9  posed  on  such  taxable  substance  shall  be  5 

10  percent  of  the  appraised  value  of  such  sub- 

11  stance  as  of  the  time  such  substance  was  en- 

12  tered  into  the  United  States  for  consumption, 

13  use,  or  warehousing. 

14  "(c)   Exemptions  for  Substances  Taxed 

15  Under  Sections  4611  and  4661.— No  tax  shall  be 

16  imposed  by  this  section  on  the  sale  or  use  of  any 

17  substance  if  tax  is  imposed  on  such  sale  or  use 

18  under  section  4611  or  4661. 

19  "(d)   Termination.— The   taxes   imposed   by 

20  this  section  shall  not  apply  after  September  30, 

21  1990. 

22  "SEC.  4678.  DEFINITIONS  AND  SPECIAL  RULES. 

23  "(a)  Taxable  Substance.— For  purposes  of 

24  this  subchapter — 
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1  "(1)  In  general.— The  term  'taxable  sub- 

2  stance'  means  any  substance   which,  at  the 

3  time  of  sale  or  use  by  the  importer,  is  listed 

4  as  a  taxable  substance  by  the  Secretary  for 

5  purposes  of  this  subchapter. 

6  "(2)  Determination  of  substances  on 

7  LIST. — A  substance  shall  be  listed  under  para- 

8  graph  (1)  if  the  Secretary  determines,  in  con- 

9  sultation  with  the  Administrator  of  the  Envi- 

10  ronmental  Protection  Agency  and  the  Com- 

11  missioner  of  Customs,  that  such  substance 

12  generally   has   more   than   50   percent  of  its 

13  value  derived  (as  materials  or  as  process  fuel) 

14  from  taxable  chemicals  or  petroleum  (deter- 

15  mined    on    the    basis    of    the    predominant 

16  method  of  production). 

17  "(3)  MODIFICATIONS  TO  LIST.— The  Secre- 

18  tary  may  add  or  remove  substances  from  the 

19  list  under  paragraph  (2)  as  necessary  to  carry 

20  out  the  purposes  of  this  subchapter. 

21  "(b)  Other  Definitions.— For  purposes  of 

22  this  subchapter — 

23  "(1)     Importer.— The     term     'importer' 

24  means  the  person  entering  the  taxable  sub- 

25  stance  for  consumption,  use,  or  warehousing. 
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1  "(2)      Taxable      chemicals;      united 

2  STATES.— The    terms    'taxable    chemical'    and 

3  'United  States'  have  the  respective  meanings 

4  given  such  terms  by  section  4662(a). 

5  "(c)  Disposition  of  Revenues  From  Puerto 

6  Rico  and  the  Virgin  Islands.— The  provisions 

7  of  subsections  (a)(3)  and  (b)(3)  of  section  7652 

8  shall  not  apply  to  any  tax  imposed  by  section 

9  4677." 

10  (b)  Clerical  Amendment.— The  table  of  sub- 

11  chapters  for  chapter  38  of  such  Code  is  amended 

12  by  adding  after  the  item  relating  to  subchapter  C 

13  the  following  new  item: 

"Subchapter  D.  Tax  on  certain  imported  substances." 

14  (c)  Effective  Date.— The  amendments  made 

15  by  this  section  shall  take  effect  on  January  1, 1987. 

16  SEC.  417.  IMPOSITION  OF  SUPERFUND  EXCISE  TAX. 

17  (a)  In  General.— Chapter  38  of  the  Internal 

18  Revenue  Code  of  1954  is  amended  by  adding  after 

19  subchapter  D  the  following  new  subchapter: 

20  "Subchapter  E— Superfund  Excise  Tax 

"Part  I.  Imposition  of  tax. 

"Part  II.  Taxable  transaction. 

"Part  III.  Taxable  amount;  exempt  transactions;  credit 

against  tax. 
"Part  IV.  Administration. 
"Part  V.  Definitions;  special  rules. 
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1  PART  I— IMPOSITION  OF  TAX 

"Sec.  4681.  Imposition  of  tax. 
"Sec.  4682.  Termination. 

2  "SEC.  4681.  IMPOSITION  OF  TAX. 

3  "(a)  General  Rule.— A  tax  is  hereby  im- 

4  posed  on  each  taxable  transaction. 

5  "(b)  Amount  of  Tax.— Except  as  otherwise 

6  provided  in  this  subchapter,  the  amount  of  the  tax 

7  shall  be  .08  percent  of  the  taxable  amount. 

8  "SEC.  4682.  TERMINATION. 

9  "(a)  In  General.— No  tax  shall  be  imposed 

10  under  section  4681  after  December  31, 1990. 
ii  "(b)  Termination  If  $10,000,000,000  of  Su- 

12  perfund  Taxes  Collected.— 

13  "(1)  Estimates  by  the  secretary.— The 

14  Secretary  as  of  the  close  of  each  calendar 

15  quarter  shall  make  an  estimate  of  the  aggre- 

16  gate  amount  appropriated  or  credited  to  the 

17  Hazardous  Substance  Superfund  (other  than 

18  by  reason  of  paragraphs  (3),  (4),  and  (5)  of 

19  section  9505(b))  during  the  period  beginning 

20  on  November  1,  1985,  and  ending  on  Septem- 

21  ber  30,  1990. 

22  "(2)     Termination     if     $10,000,000,000 

23  credited  before  september  30,  1990.— if 

24  the  Secretary  estimates  under  paragraph  (1) 


3113 


280 

1  that  more  than  $10,000,000,000  of  the  amount 

2  referred  to  in  paragraph  (1)  will  be  credited 

3  to  the  Fund  as  of  the  close  of  any  calendar 

4  quarter   before   September   30,    1990,   no   tax 

5  shall   be   imposed    under   section   4681    after 

6  such  quarter. 

7  "(c)  Procedures  For  Termination.— 

8  "(1)       Proration       over       taxable 

9  PERIOD. — In  the  case  of  any  taxable  period 

10  which  begins  before  and  ends  after  the  termi- 

11  nation  date  determined  under  subsection  (a) 

12  or  (b),  the  tax  imposed  by  section  4681  on 

13  taxable  transactions  described  in  paragraph 

14  (1)  of  section  4683(a)  (and  the  credit  allow- 

15  able   under   section   4687)   for   such   taxable 

16  period  shall  be  equal  to  an  amount  which 

17  bears  the  same  ratio  to  the  amount  of  such 

18  tax  (and  credit)  for  such  taxable  period  (de- 

19  termined  without  regard  to  the  termination) 

20  as— 

21  "(A)  the  number  of  days  in  such  tax- 

22  able  period  up  to  and  including  the  date 

23  of  termination,  bears  to 

24  "(B)  the  number  of  days  in  such  tax- 

25  able  period. 
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1  -  "(2)  Tax  on  imports.— The  tax  imposed 

2  by  section  4681  on  taxable  transactions  de- 

3  scribed  in  paragraph  (2)  of  section  4683(a) 

4  shall  not  apply  to  property  imported  after  the 

5  termination   date   determined   under   subsec- 

6  tion  (a)  or  (b). 

7  "(3)  Other  procedures.— The  Secretary 

8  shall  by  regulation  provide  such  procedures 

9  for  a  termination  under  this  section  as  the 

10  Secretary  determines  necessary. 

1 1  "PART  II  TAXABLE  TRANSACTION 

"Sec.  4683.  Taxable  transaction. 
"Sec.  4684.  Taxable  person. 

12  "SEC.  4683.  TAXABLE  TRANSACTION. 

13  "(a)  In  General.— For  purposes  of  this  sub- 

14  chapter  except  as  otherwise  provided  in  this  sub- 

15  chapter,  the  term  "taxable  transaction'  means — 

16  "(1)  the  sale  or  leasing  of  tangible  per- 

17  sonal  property  by  a  taxable  person  in  connec- 

18  tion  with  a  trade  or  business,  or 

19  "(2)  the  importing  of  tangible  personal 

20  property  into  the  United  States  by  a  taxable 

21  person. 

22  "(b)  Exempt  Transactions.— 

"For  exempt  transactions,  see  section  4686. 
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1  "SKC.  4684.  TAXABLK  PERSON. 

2  "(a)    GENERAL    RULE.— Except    as    otherwise 

3  provided  in  this  subchapter,  for  purposes  of  this 

4  subchapter,  the  term  'taxable  person'  means — 

5  "(1)  in  the  case  of  a  taxable  transaction 

6  described     in      paragraph     (1)     of     section 

7  4683(a)— 

8  "(A)  the  manufacturer  of  the  tangi- 

9  ble  personal  property,  or 

10  "(B)   any   person   who   included   the 

1 1  costs  of  the  tangible  personal  property  in 

12  such  person's  qualified  inventory  costs, 

13  and 

14  "(2)  in  the  case  of  a  taxable  transaction 

15  described  in  paragraph  (2)  of  section  4683(a), 

16  the   importer  of  the   tangible   personal   pro- 

17  perty. 

18  "(b)  GOVERNMENT  ENTITIES  AND  EXEMPT  OR- 

19  GANIZATIONS   NOT   TAXABLE   PERSONS.— For   pur- 

20  poses  of  this  subchapter,  the  term  'taxable  person* 

21  shall  not  include — 

22  "(1)  the  United  States,  any  State  or  polit- 

23  ical  subdivision  thereof,  the  District  of  Co- 

24  lumbia,   a   Commonwealth   or   possession   of 

25  the  United  States,  or  any  agency  or  instru- 

26  mentality  of  the  foregoing,  and 
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1  "(2)   any   organization   which   is   exempt 

2  from  taxation  under  chapter  1  by  reason  of 

3  section    501(a);    except    that    this    paragraph 

4  shall  not  apply  with  respect  to  any  transac- 

5  tion  which  is  part  of  an  unrelated  trade  or 

6  business  (within  the  meaning  of  section  513) 

7  of  such  organization. 

8  PART  II— TAXABLE  AMOUNT;  EXEMPT 

9  TRANSACTIONS;  CREDIT  AGAINST  TAX 

"Sec.  4685.  Taxable  amount. 

"Sec.  4686.  Exempt  transactions. 

"Sec.  4687.  Credit  against  tax  on  sales  and  leases. 

10  "SEC.  4685.  TAXABLE  AMOUNT. 

11  "(a)  Sale. — For  purposes  of  this  subchapter, 

12  the  taxable  amount  for  any  sale  shall  be  the  price 

13  (in  money  or  fair  market  value  of  other  consider- 

14  ation)  charged  the  purchaser  of  the  property  by 

15  the  seller  thereof — 

16  "(1)  including  items  payable  to  the  seller 

17  with  respect  to  such  transaction,  but 

18  "(2)  excluding  the  tax  imposed  by  section 

19  4681  or  chapter  32  with  respect  to  such  trans- 

20  action. 

21  "(b)  Imports. — For  purposes  of  this  subchap- 

22  ter,  the  taxable  amount  in  the  case  of  any  import 

23  shall  be  the  sum  of — 

24  "(1)  the  customs  value,  plus 
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1  "(2)  customs  duties  and  any  other  duties 

2  which  may  be  imposed. 

3  If  there  is  no  such  customs  value,  fair  market 

4  value  (determined  in  a  manner  similar  to  the  de- 

5  termination  of  customs  value)  shall  be  substituted 

6  for  customs  value  in  paragraph  (1). 

7  "(c)  LEASES. — For  purposes  of  this  subchap- 

8  ter,  the  taxable  amount  in  the  case  of  any  lease 

9  shall  be  the  gross  payments  under  the  lease. 

io  "(d)  Containers,  Packing,  and  Transpor- 

11  TATION  CHARGES;  CONSTRUCTIVE  SALES  PRICE.— 

12  Under  regulations,  rules  similar  to  the  rules  of 

13  subsections  (a)  and  (b)  of  section  4216  (relating  to 

14  containers,  packing,  and  transportation  charges, 

15  etc.,  and  constructive  sales  price)  shall  apply  in 

16  computing  the  taxable  amount. 

17  "(e).SPECiAL  Rule  Where  Sale  or  Lease 

18  Payments  Received  in  More  Than  1  Taxable 

19  Period.— 

20  "(1)  SALES.— In  the  case  of  a  sale  of  any 

21  tangible  personal  property  where  the  consid- 

22  eration  is  received  by  the  seller  in  more  than 

23  1  taxable  period — 

24  "(A)  in  the  case  of  the  seller,  the  tax- 

25  able  amount  for  each  such  taxable  period 
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1  shall    be    the    portion    of    the    taxable 

2  amount  received  during  such  period,  and 

3  "(B)  in  the  case  of  the  buyer,  the  cost 

4  of  such  property  shall  be  taken  into  ac- 

5  count  for  purposes  of  determining  quali- 

6  fied  inventory  costs  only  when  paid. 

7  "(2)  LEASES.— In  the  case  of  a  lease  with 

8  a  term  which  includes  more  than  1  taxable 

9  period,  the  taxable  amount  for  each  taxable 

10  period  shall  include  the  gross  lease  payments 

11  received  by  the  taxable  person  during  such 

12  taxable  period. 

13  "SEC.  4686.  EXEMPT  TRANSACTIONS. 

14  "(a)  Imports  of  $10,000  or  Less.— No  tax 

15  shall  be  imposed  under  section  4681  on  any  tangi- 

16  ble  personal  property  imported  into  the  United 

17  States  as  part  of  a  shipment  (within  the  meaning 

18  of  section  498(a)(1)  of  the  Tariff  Act  of  1930;  19 

19  U.S.C.  1498(a)(1))  the  aggregate  taxable  amount  of 

20  which  is  $10,000  or  less. 

21  "(b)    Exports.— Under    regulations,    no    tax 

22  shall  be  imposed  under  section  4681  on  the  sale  of 

23  any  property  which  is  to  be  exported  from  the 

24  United  States. 

25  "(c)  Certain  Exempt  Products.— 
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1  "(1)    IN    GENERAL.— In    the    case    of   any 

2  exempt  product — 

3  "(A)  no  tax  shall  be  imposed  by  sec- 

4  tion  4681  with  respect  to  such  product, 

5  and 

6  "(B)  any  qualified  inventory  costs  al- 

7  locable    to    such    product    shall    not    be 

8  taken  into  account  under  section  4687. 

9  "(2)  Exempt  product.— For  purposes  of 

10  this  section — 

11  "(A)  In  GENERAL.— The  term  'exempt 

12  product'  means — 

13  "(i)  any  food  product, 

14  "(ii)  any  unprocessed  agricultur- 

15  al  or  fishery  product, 

16  "(iii)    any    unprocessed    timber, 

17  and 

18  "(iv)  any  fertilizer  product. 

19  "(B)     FOOD     PRODUCT.— The     term 

20  'food  product'  means — 

21  "(i)    any    food    or    nonalcoholic 

22  drink  for  humans  or  animals,  and 

23  "(ii)  any  material,  component,  or 

24  packaging  of  such  a  food  or  drink. 
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1  "(C)      Fertilizer      product.— The 

2  term  'fertilizer  product'  means — 

3  "(i)  any  product  to  be  used  a&  a 

4  fertilizer,  and 

5  "(ii)  any  material,  component,  or 

6  packaging  of  such  a  product. 

7  "SEC.  4687.  CREDIT  AGAINST  TAX  ON  SALES  AND  LEASES. 

8  "(a)  GENERAL  Rule.— There  shall  be  allowed 

9  as  a  credit  against  the  tax  imposed  by  section  4681 
10  for  any  taxable  period  on  taxable  transactions  de- 
ll   scribed  in  paragraph  (1)  of  section  4683(a)  an 

12  amount  equal  to  the  greater  of — 

13  "(1)  .08  percent  of  the  qualified  inventory 

14  costs  of  the  taxable  person  for  the  taxable 

15  period,  or 

16  "(2)  $8,000. 

17  "(b)  Limitation  Based  on  Tax  Liability; 

18  Carryforward  of  Excess  Credit.— 

19  "(1)  Limitation  based  on  amount  of 

20  TAX. — The  amount  of  the  credit  allowed  by 

21  subsection  (a)  for  any  taxable  period  shall 

22  not  exceed  the  liability  for  tax  imposed  by 

23  section    4681    on    taxable    transactions    de- 

24  scribed  in   paragraph  (1)  of  section  4683(a) 

25  for  such  period. 
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1  "(2)       Carryforward       of       EXCESS 

2  CREDIT.— If  the  credit  allowable   under  sub- 

3  section  (a)(1)  for  any  taxable  period  exceeds 

4  the  limitation  imposed  by  paragraph  (1),  such 

5  credit  shall  be  carried  to  the  succeeding  tax- 

6  able  period  and  added  to  the  credit  allowable 

7  under  subsection  (a)(1)  for  such  succeeding 

8  taxable  period. 

9  "(c)  Qualified  Inventory  Costs.— For  pur- 

10  poses  of  this  subchapter — 

11  "(1)  IN  GENERAL.— Except  as  provided  in 

12  paragraph  (2),  the  term  'qualified  inventory 

13  costs'    means,    with    respect   to    any   taxable 

14  period,  the  costs  of  tangible  personal  prop- 

15  erty  which — 

16  "(A)  are  allocable  to  the  inventory  of 

17  a  manufacturer  under  the  full  absorption 

18  method  of  accounting  under  section  471, 

19  and 

20  "(B)  are  paid  or  incurred  by  the  tax- 

21  able  person  during  such  taxable  period. 

22  "(2)   Special   rules.— For  purposes   of 

23  this  subsection — 

24  "(A)  Expensing  rather  than  de- 

25  PRECIATION    OR    AMORTIZATION.— If    any 
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1  .  portion  of  an  allowance  for  depreciation 

2  or  amortization  with  respect  to  any  prop- 

3  erty  would  be  allocable  to  the  inventory 

4  of  a  manufacturer  under  the  full  absorp- 

5  tion  method  of  accounting,  a  like  portion 

6  of  the  cost  of  such  property  shall  be  in- 

7  eluded  in  the  qualified  inventory  costs  of 

8  the  taxpayer  for  the  taxable   period   in 

9  which  such  property  is  placed  in  service. 

10  Treatment  under  the  preceding  sentence 

11  shall  be  in  lieu  of  any  allowance  for  de- 

12  preciation  or  amortization. 

13  "(B)  Property  manufactured  for 

14  LEASE  BY  MANUFACTURER.— For  purposes 

15  of  computing  qualified   inventory  costs, 

16  any  tangible  personal  property  which  is 

17  manufactured  for  lease  by  the  manufac- 

18  turer  shall  be  treated  in  the  same  manner 

19  as   property  which  is  manufactured  for 

20  sale  by  the  manufacturer. 

21  "(d)    Carryforward    Not    Allowed    for 

22  Costs  During  Periods  for  Which  Return  Not 

23  Filed.— 

24  "(1)    In    general.— In    determining   the 

25  amount  allowable  as  a  carryforward  under 
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1  subsection     (b)(2),     the     qualified     inventory 

2  costs  of  the  taxable  person  during  any  tax- 

3  able  period  shall  be  taken  into  account  only 

4  if  such   person  files  a  timely   return   (deter- 

5  mined  with  regard  to  extensions)  of  the  tax 

6  imposed  by  section  4681  for  such  period. 

7  "(2)  Basis  adjustment  for  income  tax 

8  PURPOSES.— For  purposes  of  subtitle  A,  if  the 

9  cost  of  any  property  is  taken  into  account  in 

10  determining  the  amount  of  the  qualified  in- 

11  ^entory  costs  of  the  taxable  person  for  any 

12  taxable  period,   the  adjusted   basis   of  such 

13  property    shall    be    reduced    by    an    amount 

14  equal  to  .08  percent  of  the  qualified  inventory 

15  costs   of  the   taxpayer   attributable   to   such 

16  property. 

17  "PART  IV— ADMINISTRATION 

"Sec.  4688.  Liability  for  tax. 

"Sec.  4689.  Return  requirement;  taxable  period;  deposi- 
tary requirements. 
"Sec.  4690.  Regulations. 

18  "SEC.  4688.  LIABILITY  FOR  TAX. 

19  "The  taxable  person  shall  be  liable  for  the  tax 

20  imposed  by  section  4681. 

21  "SEC.   4689.   RETURN   REQUIREMENT;  TAXABLE   PERIOD;   DE- 

22  POSITARY  REQUIREMENTS. 

23  "(a)  Return  Requirement.— 
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1  "(1)  In  general.— Except  as  provided  in 

2  this  subsection,  each  taxable  person  shall  file 

3  a  return  of  the  tax  imposed  by  section  4681 

4  for  any  taxable  period  not  later  than — 

5  "(A)  the  due  date  (including  exten- 

6  sions)  for  filing  the  taxpayer's  return  of 

7  tax  under  chapter  1,  or 

8  "(B)  if  no  return  of  tax  is  required 

9  under  chapter  1 — 

10  "(i)  April  15  in  the  case  of  a  tax- 

11  payer  other  than  a  corporation,  and 

12  "(ii)  March  15  in  the  case  of  a 

13  corporation, 

14  including    extensions    granted    for    pur- 

15  poses  of  this  subchapter. 

16  "(2)  Exception  for  taxable  trans  ac- 

17  TIONS    OF    $10,000,000    OR    LESS.— A    taxable 

18  person  shall  not  be  required  to  file  a  return 

19  for  any  taxable  period  for  taxable  transac- 

20  tions  described  in  paragraph  (1)  of  section 

21  4683(a)  if  the  aggregate  taxable  amount  for 

22  such  transactions  is  $10,000,000  or  less.  For 

23  purposes    of   the    preceding    sentence,    there 

24  shall  not  be  taken  into  account  any  transac- 
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1  tion  exempt  from  the  tax  imposed  by  section 

2  4681  by  reason  of  section  4686(c). 

3  "(3)  Other  exceptions.— The  Secretary 

4  may  by  regulation  exempt  any  taxable  person 

5  from  the  requirement  of  paragraph  (1). 

6  "(b)  Taxable  period.— For  purposes  of  this 

7  subchapter,  the  term  "taxable  period'  means — 

8  "(1)  the  taxable  person's  taxable  year  for 

9  purposes  of  chapter  1,  or 

10  "(2)  if  there  is  no  taxable  year  for  pur- 

11  poses  of  chapter  1,  the  calendar  year. 

12  "(c)  Depositary  Requirements.— 

13  "(1)   In  general.— In  the  case  of  any 

14  person  with  respect  to  whom  a  tax  is  imposed 

15  under  section  4681  for  any  taxable  period  on 

16  any  taxable   transaction   described   in   para- 

17  graph    (1)    of   section    4683(a),    such    person 

18  shall  make  quarterly  deposits  of  the  estimat- 

19  ed  amount  of  such  tax  for  the  succeeding  tax- 

20  able  period. 

21  "(2)   Special   rule   for   ist  taxable 

22  PERIOD.— Notwithstanding   paragraph    (1),    a 

23  deposit  shall  be  required  for  the  1st  taxable 

24  period  of  any  taxable  person  to  which  this 

25  subchapter   applies   if  the   gross   receipts   of 
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1  such    person    during    the    1st    taxable    year 

2  ending  before  such  taxable  period  from  the 

3  sale  or  leasing  of  tangible  personal  property 

4  manufactured      by      such      person      exceed 

5  $50,000,000. 

6  "SEC.  4690.  REGULATIONS. 

7  "The  Secretary  shall  prescribe  such  reguia- 

8  tions  as  may  be  necessary  to  carry  out  the  pur- 

9  poses  of  this  subchapter. 

10  "PART  V— DEFINITIONS;  SPECIAL  RULES 

"Sec.  4691.  Definitions;  special  rules. 

1 1  "SEC  4691.  DEFINITIONS;  SPECIAL  RULES. 

12  "(a)  Manufacturer.— For  purposes  of  this 

13  subchapter — 

14  "(1)   In  GENERAL,— The  term  'manufac- 

15  iurer'  includes  any  producer  of  tangible  per- 

16  sonal  property  (including  raw  materials). 

17  "(2)  Certain  activities  not  taken  into 

18  ACCOUNT. — A  person  shall  not  be  treated  as  a 

19  manufacturer  with  respect  to  any  property 

20  merely  by  reason  of — 

21  "(A)  furnishing  services  incidental  to 

22  the    storage    or    transportation    of   such 

23  property,  or 
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1  "(B)  incidental  preparation  of  prop- 

2  erty  by  a  retailer  or  wholesaler  (includ- 

3  ing  routine  assemblage). 

4  "(b)  Special  Rule  for  Taxpayers  Under 

5  Common  Control.— 

6  "(1)    IN    GENERAL.— All    persons    which 

7  are — 

8  "(A)  members  of  the  same  controlled 

9  group  of  corporations  (within  the  mean- 

10  ing  of  section  52(a)),  or 

11  "(B)  under  common  control  (within 

12  the  meaning  of  section  52(b)), 

13  shall  be  treated  as  1  person  for  purposes  of 

14  the     $8,000     amount     specified     in     section 

15  4687(a)(2),  the  $10,000,000  amount  specified 

16  in    section    4689(a)(2),    and    the    $50,000,000 

17  amount  specified  in  section  4689(c)(2). 

18  "(2)     Allocation     of     amounts.— The 

19  amounts  specified  in  paragraph  (1)  shall  be 

20  allocated  among  persons  described  in  para- 

21  graph  (1)  in  such  manner  as  the  Secretary 

22  may  prescribe  by  regulations. 

23  "(c)  PERSON.— For  purposes  of  this  subchap- 

24  ter,  the  term  'person'  includes  any  governmental 

25  entity. 
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1  "(d)  United  States.— For  purposes  of  this 

2  subchapter,  the  term  'United  States'  has  the  mean- 

3  ing  given  such  term  by  section  4612(a)(4). 

4  "(e)   Tangible    Personal   Property.— For 

5  purposes  of  this  subchapter,  the  term  'tangible 

6  personal  property'  includes  gases. 

7  "(f)  IMPORT.— Except  as  otherwise  provided  in 

8  regulations,  for  purposes  of  this  subchapter,  the 

9  term  'import'  means  the  entering,  or  withdrawal 
10   from  warehouse,  for  consumption. 

li         "(g)  Tax  on  Import  in  Addition  to  Duty.— 

12  The  tax  imposed  by  section  4681  on  the  importing 

13  of  any  tangible  personal  property  shall  be  in  addi- 

14  tion  to  any  duty  imposed  on  such  importation. 

15  "(h)  Disposition  of  Revenues  From  Puerto 

16  Rico  and  the  Virgin  Islands.— The  provisions 

17  of  subsections  (a)(3)  and  (b)(3)  of  section  7652 

18  shall  not  apply  to  any  tax  imposed  by  section  4681. 

19  "(i)  Special  Rule  for  Short  Taxable  Peri- 

20  ODS. — In  the  case  of  a  taxable  period  which  is  less 

21  than  12  months,  there  shall  be  substituted  for  the 

22  dollar  amounts  otherwise  applicable  under  sec- 

23  tions  4687(a)(2)  and  4689(a)(2)  (determined  after 

24  the    application    of   subsection    (b))    an    amount 
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1  which  bears  the  same  ratio  to  such  amounts  as  the 

2  number  of  days  in  the  taxable  period  bears  to  365. 

3  "(j)  Sale  To  Include  Certain  Exchanges 

4  and  Transfers. — For  purposes  of  this  subchap- 

5  ter,  except  as  provided  in  regulations,  the  term 

6  'sa'e'   includes   any   exchange  or  other  transfer, 

7  other  than  a  gift  (within  the  meaning  of  section 

8  102  or  section  170)." 

9  (b)  Application  of  Certain  Penalties.— 

io  (1)  Failure  to  file  return  or  pay 

11  TAX.— Paragraph    (1)    of   section    6651(a)    of 

12  such   Code   (relating  to   addition  to  tax)   is 

13  amended  by  inserting  "section  4689  (relating 

14  to  Superfund  excise  tax),"  before  "subchapter 

15  A  of  chapter  51". 

16  (2)  Failure  to  make  deposits.— Section 

17  6656   of  such   Code   (relating   to   failure   to 

18  make  deposit  of  taxes  or  overstatement  of  de- 

19  posits)    is    amended    by    adding   at   the    end 

20  thereof  the  following  new  subsection: 

21  "(c)  Special  Rule  for  Superfund  Excise 

22  Tax. — For  purposes  of  subsection  (a),  in  the  case 

23  of  the  tax  imposed  by  section  4681,  the  tax  re- 

24  quired  to  be  deposited  shall  be  equal  to  the  lesser 

25  of— 
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1  "(1)  90  percent  of  the  tax  imposed  by  sec- 

2  tion  4681  during  the  taxable  period  on  tax- 

3  able  transactions  described  in  paragraph  (1) 

4  of  section  4683(a),  or 

5  "(2)    the    amount    of   such   tax    imposed 

6  during  the  preceding  taxable  period  (deter- 

7  mined  on  an  annual  basis). 

8  Paragraph  (2)  shall  not  apply  if  no  tax  was  im- 

9  posed  during  the  preceding  taxable  period.". 

io  (c)  Treatment  of  Indian  Tribal  Govern- 

11  MENTS.— Paragraph  (2)  of  section  7871(a)  of  such 

12  Code  (relating  to  Indian  tribal  governments  treat- 

13  ed  as  States  for  certain  purposes)  is  amended  by 

14  redesignating  subparagraphs  (A),  (B),  (C),  and  (D) 

15  as  subparagraphs  (B),  (C),  (D),  and  (E),  respective- 

16  ly,  and  by  inserting  before  subparagraph  (B)  (as 

17  so  redesignated)  the  following  new  subparagraph: 

18  "(A)  subchapter  E  of  chapter  38  (re- 

19  lating  to  Superfund  excise  tax),". 

20  (d)  Clerical  Amendment.— The  table  of  sub- 

21  chapters  for  chapter  38  of  such  Code  is  amended 

22  by  inserting  after  the  item  relating  to  subchapter 

23  D  the  following  new  item: 

"Subchapter  E.  Superfund  excise  tax." 

24  (e)  Effective  Dates.— 
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1  (1)  IN  GENERAL.— Except  as  provided  in 

2  this  subsection,  the  amendments  made  by  this 

3  section   shall   apply   with   respect  to   taxable 

4  amounts  received  in  taxable  periods  ending 

5  after  December  31,  1985. 

6  (2)  Special  rule  for  imports.— In  the 

7  case   of  imports,  the   amendments   made  by 

8  this  section  shall  apply  to  articles  imported 

9  after  December  31,  1985. 

10  (3)  Special  rule  for  taxable  period 

11  INCLUDING  JANUARY  1,  1986.— In  the  case  of 

12  any  taxable  period  which  begins  before  Janu- 

13  ary  1,  1986,  and  ends  on  or  after  January  1, 

14  1986,  the  tax  imposed  by  section  4681  of  the 

15  Internal  Revenue   Code  of  1954   on  taxable 

16  transactions   described   in   paragraph   (1)   of 

17  section  4683(a)  of  such  Code  (and  the  credit 

18  allowable  under  section  4687  of  such  Code) 

19  for  such  taxable  period  shall  be  equal  to  an 

20  amount  which  bears  the  same  ratio  to  the 

21  amount  of  such  tax  (and  credit)  for  such  tax- 

22  able  period  (determined  as  if  such  tax  and 

23  credit  had  been  in  effect  for  the  entire  tax- 

24  able  period)  as — 
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1  (A)  the  number  of  days  in  such  tax- 

2  able    period    after    December    31,    1985, 

3  bears  to 

4  (B)  the  number  of  days  in  such  tax- 

5  able  period. 

6  SEC.  418.  HAZARDOUS  SUBSTANCE  SUPERFUND. 

7  (a)  IN  GENERAL.— Subchapter  A  of  chapter  98 

8  of  the  Internal  Revenue  Code  of  1954  (relating  to 

9  establishment    of    trust    funds)    is    amended    by 

10  adding    after    section    9504    the    following    new 

11  section: 

12  "SEC.  9505.  HAZARDOUS  SUBSTANCE  SUPERFUND. 

13  "(a)  Creation  of  Trust  Fund.— There  is  es- 

14  tablished  in  the  Treasury  of  the  United  States  a 

15  trust  fund  to  be  known  as  the  'Hazardous  Sub- 

16  stance  Superfund'  (hereinafter  in  this  section  re- 

17  ferred  to  as  the  'Superfund'),  consisting  of  such 

18  amounts  as  may  be — 

19  "(1)    appropriated   to   the   Superfund   as 

20  provided  in  this  section, 

21  "(2)  appropriated  to  the  Superfund  pur- 

22  suant  to  section  418(b)  of  the  Superfund  Rev- 

23  enue  Act  of  1985,  or 

24  "(3)  credited  to  the  Superfund  as  provid- 

25  ed  in  section  9602(b). 
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i  *(b)  Transfers  to  Superfund.— There  are 

2  hereby  appropriated  to  the  Superfund   amounts 

3  equivalent  to — 

4  "(1)  the  taxes  received  in  the  Treasury 

5  under  section  4611,  4661,  4671,  4674,  4677,  or 

6  4681  (relating  to  environmental  taxes), 

7  "(2)  amounts  recovered  on  behalf  of  the 

8  Superfund   under   the   Comprehensive   Envi- 

9  ronmental  Response,  Compensation,  and  Li- 

10  ability  Act  of  1980  (hereinafter  in  this  section 

11  referred  to  as  'CERCLA'), 

12  "(3)   all   moneys   recovered   or   collected 

13  under  section  311(b)(6)(B)  of  the  Clean  Water 

14  Act, 

15  "(4)   penalties  assessed  under  title  I  of 

16  CERCLA,  and 

17  "(5)     punitive     damages     under    section 

18  107(c)(3)  of  CERCLA. 

19  "(c)  Expenditures  From  Superfund.— 

20  "(1)  IN  GENERAL.— Amounts  in  the  Su- 

21  perfund  shall  be  available,  as  provided  in  ap- 

22  propriation     Acts,     only     for     purposes     of 

23  making  expenditures — 

24  "(A)   to   carry   out   the   purposes   of 

25  paragraphs  (1),  (2),  (4),  and  (5)  of  section 
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1  111(a)  of  CERCLA  as  in  effect  on  the 

2  date  of  the  enactment  of  the  Superfund 

3  Amendments  of  1985,  or 

4  "(B)   hereafter  authorized  by  a  law 

5  which  authorizes  the  expenditure  out  of 

6  the  Superfund  for  a  general  purpose  cov- 

7  ered  by  paragraphs  (1),  (2),  (4),  and  (5)  of 

8  such  section  111(a)  (as  so  in  effect). 

9  "(2)  Exception  for  certain  transfers, 

10  ETC.   OF   HAZARDOUS  SUBSTANCES.— Amounts 

11  in  the  Superfund  shall  not  be  available  for 

12  any  transfer  or  disposal  which  could  not  be 

13  made  but  for  section  121(i)  of  CERCLA  as  in 

14  effect  on  the  date  of  the  enactment  of  the  Su- 

15  perfund  Amendments  of  1985. 

16  "(d)  Authority  to  Borrow.— 

17  "(1)  IN  GENERAL.— There  are  authorized 

18  to  be  appropriated  to  the  Superfund,  as  re- 

19  payable  advances,  such  sums  as  may  be  nec- 

20  essary  to  carry  out  the  purposes  of  the  Super- 

21  fund. 

22  "(2)  Repayment  of  advances.— 

23  "(A)    In   general— Advances   made 

24  pursuant    to    this    subsection    shall    be 

25  repaid,    and    interest   on    such    advances 
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1  shall  be  paid,  to  the  general  fund  of  the 

2  Treasury  when  the  Secretary  determines 

3  that  moneys  are  available  for  such  pur- 

4  poses  in  the  Superfund. 

5  "(B)    Final    repayment.— No    ad- 

6  vance   shall   be   made  to  the   Superfund 

7  after    September    30,    1990,    and    all    ad- 

8  vances  to  such  Fund  shall  be  repaid  on 

9  or  before  such  date. 

10  "(C)  Rate  of  interest.— Interest  on 

11  advances  made  pursuant  to  this  subsec- 

12  tion  shall  be  at  a  rate  determined  by  the 

13  Secretary  of  the  Treasury  (as  of  the  close 

14  of    the    calendar    month    preceding    the 

15  month  in  which  the  advance  is  made)  to 

16  be  equal  to  the  current  average  market 

17  yield  on  outstanding  marketable  obliga- 

18  tions  of  the  United  States  with  remaining 

19  periods   to   maturity   comparable  to   the 

20  anticipated  period  during  which  the  ad- 

21  vance  will  be  outstanding  and  shall  be 

22  compounded  annually. 

23  "(e)  Liability  of  United  States  Limited  to 

24  Amount  in  Trust  Fund.— 
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1  "(1)    General    rule.— Any   claim   filed 

2  against  the  Superfund  may  be  paid  only  out 

3  of  the  Superfund. 

4  "(2)  Coordination  with  other  provi- 

5  SIONS.— Nothing  in   CERCLA  or  the  Super- 

6  fund  Amendments  of  1985  (or  in  any  amend- 

7  ment  made  by  either  of  such  Acts)  shaH  au- 

8  thorize   the    payment   by   the   United    States 

9  Government  of  any  amount  with  respect  to 

10  any  such  claim  out  of  any  source  other  than 

11  the  Superfund. 

12  "(3)  Order  in  which  unpaid  claims 

13  ARE  TO  BE  PAID.— If  at  any  time  the  Super- 

14  fund  has  insufficient  funds  to  pay  all  of  the 

15  claims  payable  out  of  the  Superfund  at  such 

16  time,  such  claims  shall,  to  the  extent  permit- 

17  ted  under  paragraph  (1),  be  paid  in  full  in  the 

18  order  in  which  they  were  finally  determined." 

19  (b)   Authorization  of  Appropriations.— 

20  There  is  authorized  to  be  appropriated,  out  of  any 

21  money  in  the  Treasury  not  otherwise  appropri- 

22  ated,  to  the  Hazardous  Substance  Superfund  for 

23  fiscal  year — 

24  (1)  1986,  $36,000,000, 

25  (2)  1987,  $36,000,000, 
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1  (3)  1988,  $36,000,000, 

2  (4)  1989,  $36,000,000,  and 

3  (5)  1990,  $36,000,000, 

4  plus  for  each  fiscal  year  an  amount  equal  to  so 

5  much  of  the  aggregate  amount  authorized  to  be 

6  appropriated    under   this    subsection    (and    para- 

7  graph  (2)  of  section  221(b)  of  the  Hazardous  Sub- 

8  stance  Response  Act  of  1980,  as  in  effect  before  its 

9  repeal)  as  has  not  been  appropriated  before  the  be- 
10   ginning  of  the  fiscal  year  involved. 

ii         (c)  Conforming  Amendments.— 

12  (1)    Subtitle   B    of  the    Hazardous    Sub- 

13  stance  Response  Revenue  Act  of  1980  (relat- 

14  ing  to  establishment  of  Hazardous  Substance 

15  Response  Trust  Fund)  is  hereby  repealed. 

16  (2)  Paragraph  (11)  of  section  101  of  the 

17  -•;.*'      Comprehensive      Environmental      Response, 

18  Compensation,  and  Liability  Act  of  1980  is 

19  amended  to  read  as  follows: 

20  "(11)  'Fund'  or  Trust  Fund'  means  the 

21  Hazardous  Substance  Superfund  established 

22  by  section  9505  of  the  Internal  Revenue  Code 

23  of  1954;". 

24  (d)  Clerical  Amendment.— The  table  of  sec- 

25  tions  for  subchapter  A  of  chapter  98  of  such  Code 
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1  is  amended  by  adding  after  the  item  relating  to 

2  section  9504  the  following  new  item: 

"Sec.  9505.  Hazardous  Substance  Superfund." 

3  (e)  Effective  Date.— 

4  (1)  In  general.— The  amendments  made 

5  by  this  section  shall  take°effect  on -November 

6  1,  1985. 

7  (2)   Superfund   treated   as   continu- 

8  ATION  OF  OLD  .TRUST  FUND.— The  Hazardous 

9  Substance     Superfund     established     by     the 

10  amendments  made  by  this  section  shall  be 

11  treated  for  all  purposes  of  law  as  a  continu- 

12  ation  of  the  Hazardous  Substance  Response 

13  Trust  Fund  established  by  section  221  of  the 

14  Hazardous  Substance  Response  Revenue  Act 

15  of  1980.  Any  reference  in  any  law  to  the  Haz- 

16  ardous  Substance  Response  Trust  Fund  es- 

17  tablished  by  such  section  221  shall  be  deemed 

18  to  include  (wherever  appropriate)  a  reference 

19  to  the  Hazardous  Substance  Superfund  estab- 

20  lished    by    the    amendments    made    by    this 

21  section. 
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1  PART  II— LEAKING  UNDERGROUND  STORAGE  TANK 

2  TRUST  FUND  AND  ITS  REVENUE  SOURCES 

3  SEC.  421.  ADDITIONAL  TAX  ON  GASOLINE,  DIESEL  FUEL,  AND 

4  SPECIAL  MOTOR  FUELS. 

5  (a)  GENERAL  RULE.— 

6  (1)  GASOLINE.— Section  4081  of  the  Inter- 

7  nal  Revenue  Code  of  1954  (relating  to  imposi- 

8  tion  of  tax  on  gasoline)  is  amended  by  strik- 

9  ing  out  subsections  (a)  and  (b)  and  inserting 

10  in  lieu  thereof  the  following: 

1 1  "(a)  Tax  To  Fund  Highway  Program.— 

12  "(1)   In  GENERAL.— There  is  hereby  im- 

13  posed  on  gasoline  sold  by  the  producer  or  im- 

14  porter  thereof,  or  by  any  producer  of  gaso- 

15  line,  a  tax  of  9  cents  a  gallon. 

16  "(2)  TERMINATION.— On  and  after  Octo- 

17  ber  1,  1988,  the  tax  imposed  by  paragraph  (1) 

18  shall  not  apply. 

19  "(b)  ADDITIONAL  TAX  TO  FUND  LEAKING  UN- 

20  DERGROUND  STORAGE  TANK  TRUST  FUND.— 

21  "(1)  IN  GENERAL.— In  addition  to  the  tax 

22  imposed  by  subsection  (a),  there  is  hereby  im- 

23  posed  on  gasoline  sold  by  the  producer  or  im- 

24  porter  thereof,  or  by  any  producer  of  gaso- 

25  line,  a  tax  of  0.2  cents  a  gallon. 

26  "(2)  Termination.— 
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1  "(A)  IN  GENERAL.— The  tax  imposed 

2  by  paragraph  (1)  shall  not  apply  after  the 

3  earlier  of — 

4  "(i)  September  30,  1990,  or 

5  "(ii)  the  last  day  of  the  termina- 

6  tion  month. 

7  "(B)  Termination  month.— For  pur- 

8  poses  of  subparagraph  (A),  the  termina- 

9  tion  month  is  the  1st  month  as  of  the 

10  close   of  which   the   Secretary   estimates 

11  that  the  net  revenues  from  the  taxes  im- 

12  posed    by    paragraph    (1)    and    section 

13  4041(d)  are  at  least  $850,000,000. 

14  "(C)  Net  revenues.— For  purposes 

15  of  subparagraph  (B),  the  term  'net  reve- 

16  nues'  means  the  excess  of  gross  revenues 

17  over  amounts  payable  by  reason  of  sec- 

18  tion  9506(c)(2)  (relating  to  transfer  from 

19  Leaking     Underground     Storage     Tank 

20  Trust  Fund  for  certain  repayments  and 

21  credits)." 

22  (2)  Diesel  and  special  motor  fuels.— 

23  Section  4041  of  such  Code  (relating  to  tax  on 

24  special   fuels)    is   amended   by   redesignating 

25  subsection  (d)  as  subsection  (e)  and  by  insert- 
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1  ing   after   subsection    (c)   the   following    new 

2  subsection: 

3  "(d)  Additional  Tax  on  Diesel  Fuel  and 

4  Special  Motor  Fuels  To  Fund  Leaking  Un- 

5  derground  storage  tank  trust  fund.— 

6  "(1)    DIESEL   FUEL.— In    addition   to   the 

7  taxes    imposed    by    subsection    (a),    there    is 

8  hereby  imposed  a  tax  of  0.2  cents  a  gallon  on 

9  any    liquid    (other    than    a    product    taxable 

10  under  section  4081) — 

11  "(A)  sold  by  any  person  to  an  owner, 

12  lessee,  or  other  operator  of  a  diesel-pow- 

13  ered  highway  vehicle  for  use  as  a  fuel  in 

14  such  vehicle,  or 

15  "(B)  used  by  any  person  as  a  fuel  in 

16  a  diesel-powered  highway  vehicle  unless 

17  there  was -a  taxable  sale  of  such  liquid 

18  under  subparagraph  (A). 

19  "(2)  Special  motor  fuels.— In  addition 

20  to  the  taxes  imposed  by  subsection  (a),  there 

21  is  hereby  imposed  a  tax  of  0.2  cents  a  gallon 

22  on  benzol,  benzene,  naphtha,  liquefied  petro- 

23  leum  gas,  casing  head  and  natural  gasoline, 

24  or  any  other  liquid  (other  than  kerosene,  gas 

25  oil,  or  fuel  oil,  or  any  product  taxable  under 
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1  section  4081   or  paragraph  (1)  of  this  sub- 

2  section) — 

3  "(A)  sold  by  any  person  to  an  owner, 

4  lessee,  or  other  operator  of  a  motor  vehi- 

5  cle  or  motorboat  for  use  as  a  fuel  in  such 

6  motor  vehicle  or  motorboat,  or 

7  "(B)  used  by  any  person  as  a  fuel  in 

8  a    motor    vehicle    or    motorboat    unless 

9  there  was  a  taxable  sale  of  such  liquid 

10  under  subparagraph  (A). 

11  "(3)   Termination.— The   taxes   imposed 

12  by  this  subsection  shall  not  apply  during  any 

13  period  during  which  no  tax  is  imposed  by  sec- 

14  tion  4081(b)." 

15  (b)  Additional  Taxes  Not  Transferred  to 

16  Highway  Trust  Fund  or  Airport  and  Airway 

17  Trust  Fund.— 

18  (l)  Highway  trust  fund.— 

19  (A)  In  general.— Subsection  (b)  of 

20  section  9503  of  such  Code  (relating  to 

21  transfer    to     Highway    Trust    Fund    of 

22  amounts  equivalent  to  certain  taxes)  is 

23  amended  by  adding  at  the  end  thereof  the 

24  following  new  paragraph: 
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1  "(4)    Certain   •ADDITIONAL    taxes    not 

2  TRANSFERRED    TO    HIGHWAY    TRUST    FUND.— 

3  For  purposes  of  -paragraphs  (1)  and  (2),  the 

4  taxes  imposed  by  sections  4041(d)  and  4081(b) 

5  shall  not  be  taken  into  account." 

6  (B)  Conforming  amendment.— Sub- 

7  paragraph    (D)    of   section    9503(c)(4)    of 

8  such     Code     (defining     motorboat     fuel 

9  taxes)  is  amended  by  striking  out  "sec- 

10  tion  4081"  and  inserting  in  lieu  thereof 

11  "section  4081(a)". 

12  (2)  Airport  and  airway  trust  fund.— 

13  Subsection  (b)  of  section  9502  of  such  Code 

14  (relating  to  transfer  to  Airport  and  Airway 

15  Trust  Fund  of  amounts  equivalent  to  certain 

16  taxes)  is  amended — 

17  (A)  by  striking  out  "subsections  (c) 

18  and  (d)  of  section  4041"  in  paragraph  (1) 

19  and  inserting  in  lieu  thereof  "subsections 

20  (c)  and  (e)  of  section  4041",  and 

21  (B)  by  striking  out  "section  4081"  in 

22  paragraph  (2)  and  inserting  in  lieu  there- 

23  of  "section  4081(a)". 

24  (c)   Repayments   for   Gasoline   Used   on 

25  Farms,  Etc.— 
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1  (1)  Gasoline  used  on  farms.— Subsec- 

2  tion  (h)  of  section  6420  of  such  Code  (relating 

3  to  termination)  is  amended  by  striking  out 

4  "This  section"  and  inserting  in  lieu  thereof 

5  "Except  with  respect  to  taxes  imposed  by  sec- 

6  tion  4081(b),  this  section". 

7  (2)  Gasoline  used  for  certain  non- 

8  highway  purposes  or  by  local  transit 

9  SYSTEMS.— Subsection  (h)  of  section  6421  of 

10  such    Code    (relating    to    effective    date)    is 

11  amended  by  striking  out  "This  section"  and 

12  inserting  in  lieu  thereof  "Except  with  respect 

13  to    taxes    imposed    by    section    4081(b),    this 

14  section". 

15  (3)  Fuels  used  for  nontaxable  pur- 

16  POSES.— 

17  (A)  Subsection  (m)  of  section  6427  of 

18  such   Code   (relating   to   termination)    is 

19  amended   by   striking  out  "Subsections" 

20  and    inserting    in    lieu    thereof   "Except 

21  with  respect  to  taxes  imposed  by  sections 

22  4041(d)  and  4081(b),  subsections". 

23  (B)    Section    6427    of   such    Code    is 

24  amended  by  redesignating  subsection  (n) 

25  as  subsection  (o)  and  by  inserting  after 
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1  subsection    (m)   the   following    new    sub- 

2  section: 

3  "(n)  Payments  For  Taxes  Imposed  by  Sec- 

4  TION  4041(d). — For  purposes  of  subsections  (a),  (b), 

5  and  (c),  the  taxes  imposed  by  section  4041(d)  shall 

6  be  treated  as  imposed  by  section  4041(a)." 

7  (C)  Paragraph  (1)  of  section  6427(f) 

8  of  such  Code  (relating  to  gasoline  used  to 

9  produce  certain  alcohol  fuels)  is  amend- 

10  ed  by  striking  out  "section  4081"  and  in- 

11  serting  in  lieu  thereof  "section  4081(a)". 

12  (d)  Continuation  of  Certain  Exemptions 

13  From  Additional  Taxes.— 

14  (1)  Subsection  (b)  of  section  4041  of  such 

15  Code  (relating  to  exemption  for  off-highway 

16  business  use;  exemption  for  qualified  metha- 

17  nol  and  ethanol  fuel)  is  amended  by  adding 

18  at  the  end  thereof  the  following  new  para- 

19  graph: 

20  "(3)  Coordination  with  taxes  imposed 

21  BY  SUBSECTION  (d).— 

22  "(A)  IN  GENERAL.— Except  as  provid- 

23  ed  in  subparagraph  (B),  rules  similar  to 

24  the  rules  of  paragraphs  (1)  and  (2)  shall 


3146 


313 

1  apply  with  respect  to  the  taxes  imposed 

2  by  subsection  (d). 

3  "(B)  Termination  not  to  apply.— 

4  Subparagraph  (C)  of  paragraph  (2)  shall 

5  not  apply  with  respect  to  the  taxes  im- 

6  posed  by  subsection  (d)." 

7  (2)  Paragraph  (3)  of  section  4041(f)  of 

8  such  Code  (relating  to  exemption  for  farm 

9  use)   is   amended   by   striking   out   "On   and 

10  after"  and  inserting  in  lieu  thereof  "Except 

11  with  respect  to  the  taxes  imposed  by  subsec- 

12  tion  (d),  on  and  after". 

13  (3)  The  last  sentence  of  section  4041(g)  of 

14  such  Code  (relating  to  other  exemptions)  is 

15  amended  by  striking  out  "Paragraphs"  and 

16  inserting  in  lieu  thereof  "Except  with  respect 

17  to  the  taxes  imposed  by  subsection  (d),  para- 

18  graphs". 

19  (4)  The  last  sentence  of  section  4221(a)  of 

20  such  Code  (relating  to  certain  tax-free  sales) 

21  is  amended  by  striking  out  "4081"  and  insert- 

22  ing  in  lieu  thereof  "4081(a)". 

23  (e)  Effective  Date.— The  amendments  made 

24  by  this  section  shall  take  effect  on  November  1, 

25  1985. 
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1  SF< .    122.   LEAKING    UNDERGROUND   STORAGE  TANK   TRUST 

2  FIND. 

3  (a)  IN  GENERAL.— Subchapter  A  of  chapter  98 

4  of  the  Internal  Revenue  Code  of  1954  (relating  to 

5  establishment    of    trust    funds)    is    amended    by 

6  adding    after    section    9505    the    following    new 

7  section: 

8  "SEC.  9506.  LEAKING  UNDERGROUND  STORAGE  TANK  TRUST 

9  FUND. 

10  "(a)  Creation  of  Trust  Fund.— There  is  es- 

11  tablished  in  the  Treasury  of  the  United  States  a 
12 .  trust'  fund  to  Jbe  known  as.  the  "Leaking  Under- 

13  ground  Storage  Tank  Trust  Fund',  consisting  of 

14  such  amounts  as  may  be  appropriated  or  credited 

15  to  such  Trust  Fund  as  provided  in  this  section  or 

16  section  9602(b). 

17  "(b)  Transfers  to  Trust  FuND.«=There  are 

18  hereby  appropriated  to  the  Leaking  Underground 

19  Storage  Tank  Trust  Fund  amounts  equivalent  to — 

20  "(1)  taxes  received  in  the  Treasury  under 

21  sections  4041(d)  and  4081(b)  (relating  to  addi- 

22  tional   taxes   on   motor  fuels   and   gasoline), 

23  and 

24  "(2)    amounts    collected    under    section 

25  9003(h)(3)  of  the  Solid  Waste  Disposal  Act. 

26  "(c)  Expenditures.— 
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1  "(1)  In  general.— Except  as  provided  in 

2  paragraph  (2),  amounts  in  the  Leaking  Un- 

3  derground  Storage  Tank  Trust  Fund  shall  be 

4  available,  as  provided  in  appropriation  Acts, 

5  only  for  purposes  of  making  expenditures  to 

6  carry  out  section  9003(h)  of  the  Solid  Waste 

7  Disposal  Act  as  in  effect  on  the  date  of  the 

8  enactment  of  the  Superfund  Amendments  of 

9  1985. 

io  "(2)  Transfers  from  trust  fund  for 

11  CERTAIN  REPAYMENTS  AND  CREDITS.— 

12  "(A)    In    general.— The    Secretary 

13  shall   pay   from  time   to   time   from  the 

14  Leaking     Underground     Storage     Tank 

15  Trust  Fund  into  the  general  fund  of  the 

16  Treasury  amounts  equivalent  to — 

17  "(i)  amounts  paid  under — 

18  "(I)  section  6420  (relating  to 

19  amounts  paid  in  respect  of  gaso- 

20  line  used  on  farms), 

21  "(II)  section  6421  (relating  to 

22  amounts  paid  in  respect  of  gaso- 

23  line  used  for  certain  nonhighway 

24  purposes  or  by  local  transit  sys- 

25  terns),  and 
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1  "(III)   section   6427   (relating 

2  to  fuels  not  used  for  taxable  pur- 

3  poses),  and 

4  "(ii)   credits   allowed   under  sec- 

5  tion  34, 

6  with  respect  to  the  taxes  imposed  by  sec- 

7  tions  4041(d)  and  4081(b). 

8  "(B)    Transfers    based    on    esti- 

9  MATES. — Transfers    under    subparagraph 

10  (A)  shall  be  made  on  the  basis  of  esti- 

11  mates  by  the  Secretary,  and  proper  ad- 

12  justments  shall  be  made  in  amounts  sub- 

13  jsequently  transferred  to  the  extent  prior 

14  estimates  were  in  excess  of  or  less  than 

15  the  amounts  required  to  be  transferred. 

16  "(d)  Liability  of  the  United  States  Limit- 

17  ed  to  Amount  in  Trust  Fund.— 

18  "(1)   General   rule.— Any   claim   filed 

19  against    the    Leaking    Underground    Storage 

20  Tank  Trust  Fund  may  be  paid  only  out  of 

21  such  Trust  Fund. 

22  "(2)  Coordination  with  other  provi- 

23  SIONS. — Nothing  in  the  Comprehensive  Envi- 

24  ronmental  Response,  Compensation,  and  Li- 

25  ability  Act  of  1980  or  the  Superfund  Amend- 
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1  ments  of  1985  (or  in  any  amendment  made  by 

2  either  of  such  Acts)  shall  authorize  the  pay- 

3  ment  by  the  United  States  Government  of  any 

4  amount  with  respect  to  any  such  claim  out  of 

5  any  source  other  than  the  Leaking  Under- 

6  ground  Storage  Tank  Trust  Fund. 

7  "(3)  Order  in  which  unpaid  claims 

8  ARE  TO  BE  PAID. — If  at  any  time  the  Leaking 

9  Underground  Storage  Tank  Trust  Fund  has 

10  insufficient  funds  to  pay  all  of  the  claims  out 

11  of  such  Trust  Fund  at  such  time,  such  claims 

12  shall,  to   the   extent   permitted   under  para- 

13  graph  (1),  be  paid   in  full  in  the  order  in 

14  which  they  were  finally  determined." 

15  <b)  Clerical  Amendment.— The  table  of  sec- 

16  tions  for  subchapter  A  of  chapter  98  of  such  Code 

17  is  amended  by  adding  after  the  item  relating  to 

18  section  9505  the  following  new  item: 

"Sec.  9506.   Leaking  Underground  Storage  Tank  Trust 
Fund." 

19  (c)  Effective  Date.— The  amendments  made 

20  by  this  section  shall  take  effect  on  November  1, 

21  1985. 
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1  PART  III— OIL  SPILL  LIABILITY  TRUST  FUND  AND 

2  ITS  REVENUE  SOURCES 

3  SEC.  431.  INCREASE  IN  ENVIRONMENTAL  TAX  ON   PETROLE- 

4  UM. 

5  (a)  In  General.— Subsections  (a)  and  (b)  of 

6  section  4611  of  the  Internal  Revenue  Code  of  1954 

7  (relating  to  environmental  tax  on  petroleum),  as 

8  amended   by   section   411    of  this   Act,   are   each 

9  amended  by  striking  out  "of  3.85  cents  a  harrel" 

10  and  inserting  in  lieu  thereof  "at  the  rate  specified 

11  in  subsection  (c)". 

12  (b)  Increase  in  TAXr-^gection  4611  of  such 

13  Code  is  amended  by  redesignating  subsections  (c) 

14  and  (d)  as  subsections  (d)  and  (e),  respectively, 

15  and  by  inserting  after  subsection  (b)  the  following 

16  new  subsection: 

17  "(c)  Rate  of  Tax.— 

18  "(1)  IN  GENERAL.— The  rate  of  the  taxes 

19  imposed  by  this  section  is  the  sum  of — 

20  "(A)  the  Hazardous  Substance  Super- 

21  fund  financing  rate,  and 

22  "(B)    the    Oil    Spill    Liability    Trust 

23  Fund  financing  rate. 

24  "(2)  RATES. — For  purposes  of  paragraph 

25  (1)— 
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1  "(A)  the  Hazardous  Substance  Super- 

2  fund  financing  rate  is  3.85  cents  a  barrel, 

3  and 

4  "(B)    the    Oil    Spill    Liability    Trust 

5  Fund    financing    rate     is     1.3     cents     a 

6  barrel." 

7  (c)  Conforming  Amendments.— 

8  (1)  Subsection  (e)  of  section  4611  of  such 

9  Code  (relating  to  application  of  taxes),  as  re- 

10  designated  by  subsection  (b),  is  amended  to 

11  read  as  follows: 

12  "(e)  Application  of  Taxes.— 

13  "(1)  SUPERFUND  RATE.— The  Hazardous 

14  Substance   Superfund   financing   rate   under 

15  subsection  (c)  shall  apply  after  October  31, 

16  1985,  and  before  October  1,  1990. 

17  "(2)  Oil  spill  rate.— The  Oil  Spill  Li- 

18  ability  Trust  Fund  financing  rate  under  sub- 

19  section   (c)   shall   apply   after   December   31, 

20  1985,  and  before  October  1,  1990." 

21  (2)  Subsection  (d)  of  section  4661  of  such 

22  Code  (relating  to  termination  of  tax  on  cer- 

23  tain  chemicals)  is  amended  to  read  as  fol- 

24  lows: 
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1  "(d)  Application  of  Taxes.— The  tax  im- 

2  posed  by  this  section  shall  apply  after  October  31, 

3  1985,  and  before  October  1,1990." 

4  (3)  Subsection  (b)  of  section  9505  of  such 

5  Code  (relating  to  transfers  to  Superfund)  is 

6  amended  by  adding  at  the  end  thereof  the 

7  following: 

8  "In  the  case  of  the  tax  imposed  by  section  4611, 

9  paragraph  (1)  shall  apply  only  to  so  much  of  such 

10  tax  as  is  attributable  to  the  Superfund  financing 

11  rate  under  section  4611(c)." 

12  (d)  Effective  Date.— The  amendments  made 

13  by  this  section  shall  take  effect  on  January  1, 1986. 

14  SEC.  432.  OIL  SPILL  LIABILITY  TRUST  FUND. 

15  (a)  In  General.— Subchapter  A  of  chapter  98 

16  of  the  Internal  Revenue  Code  of  1954  (relating  to 

17  establishment    of   trust    funds)    is    amended    by 

18  adding    after    section    9506    the    following    new 

19  section: 

20  "SEC.  9507.  OIL  SPILL  LIABILITY  TRUST  FUND. 

21  "(a)  Creation  of  Trust  Fund.— There  is  es- 

22  tablished  in  the  Treasury  of  the  United  States  a 

23  trust  fund  to  be  known  as  the  'Oil  Spill  Liability 

24  Trust  Fund',  consisting  of  such  amounts  as  may  be 
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1  appropriated  or  credited  to  such  Trust  Fund  as 

2  provided  in  this  section  or  section  9602(b). 

3  "(b)  Transfers  to  Trust  Fund.— There  are 

4  hereby    appropriated    to    the    Oil    Spill    Liability 

5  Trust  Fund  amounts  equivalent  to — 

6  "(1)  taxes  received  in  the  Treasury  under 

7  section  4611   (relating  to  environmental  tax 

8  on  petroleum)  to  the  extent  attributable  to 

9  the  Oil  Spill  Liability  Trust  Fund  financing 

10  rate  under  section  4611(c), 

11  "(2)  amounts  recovered,  collected,  or  re- 

12  ceived  under  title  I  of  the  Comprehensive  Oil 

13  Pollution  Liability  and  Compensation  Act, 

14  "(3)  amounts  remaining  on  the  date  of 

15  the  enactment  of  this  section  in  the  Deep 

16  Water  Port  Liability  Fund  established  by  sec- 

17  tion  18(f)  of  the  Deep  Water  Port  Act  of  1974, 

18  and 

19  "(4)  amounts  remaining  on  the  date  of 

20  the  enactment  of  this  section  in  the  Offshore 

21  Oil  Pollution  Compensation  Fund  established 

22  under  section  302  of  the  Outer  Continental 

23  Shelf  Lands  Act  Amendments  of  1978. 

24  "(c)  Expenditures.— 
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1  "(1)    IN    GENERAL.— Amounts    in    the   Oil 

2  Spill  Liability  Trust  Fund  shall  be  available, 

3  as  provided   in  appropriation  Acts,  only   for 

4  purposes  of  making  expenditures  for — 

5  "(A)   the   payment  of  removal   costs 

6  described    in    section    101(24)(A)    of   the 

7  Comprehensive    Oil    Pollution    Liability 

8  and   Compensation  Act,  as  in  effect  on 

9  the  date  of  dhe  enactment  of  this  section, 

10  "(B)  the  payment  of  contributions  to 

1 1  the  International  Fund  under  section  404 

12  of  such  Act, 

13  "(C)  the  payment  of  removal  costs 

14  for  which  the  Deep  Water  Port  Liability 

15  Fund  is  liable  under  the  Deep  Water  Port 

16  Act  of  1974, 

17  "(D)  the  payment  of  removal  costs 

18  for    which    the    Offshore    Oil    Pollution 

19  Compensation  Fund  is  liable  under  title 

20  III  of  the  Outer  Continental  Shelf  Lands 

21  Act  Amendments  of  1978,  and 

22  "(E)  the  payment  of  all  expenses  of 

23  administration   incurred  by  the  Federal 

24  Government    under    the    Comprehensive 
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1  Oil  Pollution  Liability  and  Compensation 

2  Act. 

3  Under  regulations   prescribed  by  the  Secre- 

4  tary,  amounts  shall  be  available  under  sub- 

5  paragraph  (B)  with  respect  to  any  contribu- 

6  tion  to  the  International  Fund  only  in  pro- 

7  portion  to  the  portion  of  the  International 

8  Fund  used  for  the  payment  of  response  costs. 

9  "(2)  Limitations  on  expenditures.— 

10  "(A)    $200,000,000    PER    INCIDENT.— 

11  The    maximum    amount    which    may    be 

12  paid  from  the  Oil  Spill  Liability  Trust 

13  Fund  with  respect  to  any  single  incident 

14  shall  not  exceed  $200,000,000. 

15  "(B)       $30,000,000       MINIMUM       BAL- 

16  ANCE. — Except  in  the  case  of  payments 

17  described  in  paragraph  (1)(A),  a  payment 

18  may  be  made  from  such  Trust  Fund  only 

19  if  the  amount  in  such  Trust  Fund  after 

20  such    payment    will    not    be    less    than 

21  $30,000,000. 

22  "(d)  Authority  to  Borrow.— 

23  "(1)  IN  GENERAL.— There  are  authorized 

24  to  be  appropriated  to  the  Oil  Spill  Liability 

25  Trust    Fund,    as    repayable    advances,    such 
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1  sums  as  may  be  accessary  to  carry  out  the 

2  purposes  of  such  Trust  Fund. 

3  "(2)  Limitation  on  amount  outstand- 

4  ING. — The  maximum  aggregate  amount  of  re- 

5  payable  advances  to  the  Oil  Spill   Liability 

6  Trust  Fund  which  is  outstanding  at  any  one 

7  time  shall  not  exceed  $300,000,000. 

8  "(3)   Repayment   of   advances.— Rules 

9  similar  to  the  rules  of  paragraph  (2)  of  sec- 

10  tion  9505(d)  shall  apply  for  purposes  of  this 

11  subsection. 

12  "(e)  Liability  of  the  United  States  Limit- 

13  ed  to  Amount  in  Trust  Fund.— 

14  "(1)   General   rule.— Any   claim   filed 

15  against   the   Oil   Spill   Liability   Trust   Fund 

16  may  be  paid  only  out  of  such  Trust  Fund. 

17  "(2)  Coordination  with  other  provi- 

18  SIONS. — Nothing    in    the    Comprehensive    Oil 

19  Pollution  Liability  and  Compensation  Act  or 

20  the  Superfund  Amendments  of  1985  (or  in 

21  any  amendment  made  by  either  of  such  Acts) 

22  shall  authorize  the  payment  by  the  United 

23  States  Government  of  any  amount  with  re- 

24  spect  to  any  such  claim  out  of  any  source 

25  other  than  the  Oil  Spill  Liability  Trust  Fund. 
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i  "(f)  Order  in  Which  Unpaid  Claims  Are  To 

2  BE  PAID.— If  at  any  time  the  Oil  Spill  Liability 

3  Trust  Fund  has  insufficient  funds  (or  is  unable  by 

4  reason  of  subsection  (c)(2))  to  pay  all  of  the  claims 

5  out  of  such  Trust  Fund  at  such  time,  such  claims 

6  shall,  to  the  extent  permitted  under  such  subsec- 

7  tions,  be  paid  in  full  in  the  order  in  which  they 

8  .were  finally  determined." 

9  (b)  Clerical  Amendment.— The  table  of  sec- 

10  tions  for  subchapter  A  of  chapter  98  of  such  Code 

11  is  amended  by  adding  after  the  item  relating  to 

12  section  9506  the  following  new  item: 

"Sec.  9507.  Oil  Spill  Liability  Trust  Fund." 

13  (c)  Effective  DATE.~The  amendments  made 

14  by  this  section  shall  take  effect  on  January  1, 1986. 

15  PART  IV— STUDIES 

16  SEC.  441.  STUDY  OF  IMPACT  OF  WASTE  MANAGEMENT  TAX  ON 

1 7  DOMESTIC  MANUFACTURERS. 

18  (a)   General  Rule.— The   Secretary  of  the 

19  Treasury  or  his  delegate  shall  conduct  a  study  on 

20  the  effects  of  the  tax  imposed  by  section  4671  of 

21  the  Internal  Revenue  Code  of  1954  on  the  ability 

22  of  domestic  manufacturers  to  compete  in  interna- 

23  tional  trade. 

24  (b)  REPORT.— Not  later  than  July  1,  1986,  the 

25  Secretary  of  the  Treasury  shall  submit  to  the  Com- 
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1  mittee  on  Ways  and  Means  of  the  House  of  Repre- 

2  sentatives  and  the  Committee  on  Finance  of  the 

3  Senate  a  report  on  the  study  conducted  under  sub- 

4  section  (a).  Such  report  shall  include  recommen- 

5  dations  to  minimize  the  trade  impact  of  such  tax 

6  and  there  shall  be  considered,  in  making  such  rec- 

7  ommendations,  a  waste  management  tax  export 

8  credit,  an  import  equalization  fee,  and  a  maximum 

9  amount  of  tax  with  respect  to  hazardous  waste 

10  generated  by  economically  distressed  industries. 

1 1  SEC.  442.  STUDY  OF  LEAD  POISONING. 

12  (a)  In  General.— The  Administrator  of  the 

13  Agency  for  Toxic  Substances  and  Disease  Registry 

14  shall,  in  consultation  with  the  Administrator  of 

15  the  Environmental  Protection  Agency  and  other 

16  officials  as  appropriate,  not  later  than  March  1, 

17  1986,  submit  to  the  Committee  on  Environment 

18  and  Public  Works,  and  the  Committee  on  Finance, 

19  of  the  Senate  and  the  Committee  on  Energy  and 

20  Commerce,    and    the    Committee    on    Ways    and 

21  Means,  of  the  House  of  Representatives,  a  report 

22  on  the  nature  and  extent  of  lead  poisoning  in  chil- 

23  dren   from   environmental   sources.   Such   report 

24  shall  include,  at  a  minimum,  the  following  infor- 

25  mation: 
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1  (1)  an  estimate  of  the  total  number  of 

2  children,  arrayed  according  to  Standard  Met- 

3  ropolitan  Statistical  Area  or  other  appropri- 

4  ate  geographic  unit,  exposed  to  environmen- 

5  tal  sources  of  lead  at  concentrations  suffi- 

6  cient  to  cause  adverse  health  effects; 

7  (2)  an  estimate  of  the  total  number  of 

8  children  exposed  to  environmental  sources  of 

9  lead  arrayed  according  to  source  or  source 

10  types; 

11  (3)  a  statement  of  the  long  term  conse- 

12  quences  for  public  health  of  unabated  expo- 

13  sures  to  environmental  sources  of  lead,  in- 

14  eluding  (but  not  limited  to)  diminution  in  in- 

15  telligence    and    increases    in    morbidity    and 

16  mortality;  and 

17  (4)    methods    and    alternatives    available 

18  for  reducing  exposures  of  children  to  envi- 

19  ronmental  sources  of  lead. 

20  (b)  Evaluation  of  Specific  Sites.— Such 

21  report  shall  also  score  and  evaluate  specific  sites 

22  at  which  children  are  known  to  be  exposed  to  en- 

23  vironmental  sources  of  lead  due  to  releases,  utiliz- 

24  ing  the  Hazard  Ranking  system  of  the  National 

25  Prioritk     T.ist. 
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1  (c)    Authorization     From     Superfund.— 

2  There  are  authorized  to  be  appropriated  from  the 

3  Hazardous   Substance   Superfund   such   sums   as 

4  may  be  necessary  to  prepare  and  submit  the  report 

5  required  by  this  section. 

6  PART  V— COORDINATION  WITH  OTHER  PROVISIONS 

7  OF  THIS  ACT 

8  SEC.  451.  COORDINATION. 

9  Notwithstanding  any  provision  of  this  Act  not 

10  contained  in  this  title,  any  provision  of  this  Act 

11  (not  contained  in  this  title)  which — 

12  (1)  imposes  any  tax,  premium,  or  fee, 

13  (2)  establishes  any  trust  fund,  or 

14  (3)  authorizes  amounts  to  be  expended 

15  from  any  trust  fund  which  are  not  also  au- 

16  thorized  by  this  title, 

17  shall  have  no  force  or  effect. 

Committee 

18  {TITLE  V— COMPREHENSIVE  OIL  POLLUTION      JEJu^S' 

Fisheries 

19  LIABILITY  AND  COMPENSATION  nne8:rtsa 

Title  V 

20  {SEC.  500.  SHORT  TITLE. 

21  {This  title  may  be  cited  as  the  "Comprehensive  Oil  Pol- 

22  lution  Liability  and  Compensation  Act". 
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1  {SUBTITLE  A— OIL  POLLUTION  LIABILITY  AND 

2  COMPENSATION 

3  {SEC.  501.  DEFINITIONS. 

4  {For  purposes  of  this  subtitle,  the  term — 

5  {(1)  "Corporation"  means  the  Marine  Oil  Pollu- 

6  tion  Insurance  Corporation  established  by  section  521; 

7  {(2)   "claim"   means  a  demand  in  writing  for  a 

8  sum  certain; 

9  {(3)   "cleanup  costs"   means  costs  of  reasonable 

10  measures  taken,  after  an  incident  has  occurred,  to  pre- 

11  vent,    minimize,    or   mitigate    oil   pollution   from   that 

12  incident; 

13  {(4)  "discharge"  means  any  emission,  intentional 

14  or  unintentional,  and  includes  spilling,  leaking,  pump- 

15  ing,  pouring,  emptying,  or  dumping; 

16  {(5)   "facility"    means   a   structure,    or   group   of 

17  structures,  which  is  either — 

18  {(A)   located,   in  whole   or  in  part,   on  the 

19  outer  Continental  Shelf  and  used  for  the  purposes 

20  of  exploring  for,  drilling  for,  producing,   storing, 

21  handling,  transferring,  processing,  or  transporting 

22  oil  produced  from  the  outer  Continental  Shelf,  or 

23  {(B)  licensed  under  the  Deepwater  Port  Act 

24  of  1974; 
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1  {(6)  "foreign  claimant"  means  any  person  residing 

2  in  a  foreign  country,  the  government  of  a  foreign  coun- 

3  try,  or  any  agency  or  political  subdivision  thereof,  who 

4  asserts  a  claim; 

5  {(7)   "guarantor"   means   the   person,   other  than 

6  the  responsible  party,  who  provides  evidence  of  finan- 

7  cial  responsibility  for  a  responsible  party; 

8  {(8)  "incident"  means  any  occurrence  or  series  of 

9  occurrences  having  the  same  origin,  involving  one  or 

10  more   vessels,   facilities,   or   any   combination   thereof, 

11  which   causes,    or   poses   a   substantial   threat,    of   oil 

12  pollution; 

13  {(9)  "inland  oil  barge"  means  a  non-self-propelled 

14  vessel,  carrying  oil  in  bulk  as  cargo  or  in  residue  from 

15  cargo  and  certificated  to  operate  only  on  the  internal 

16  waters  of  the  United  States  while  operating  in  such 

17  waters; 

18  {(10)    "internal    waters    of    the    United    States" 

19  means  those  waters  of  the  United  States  lying  inside 

20  the  baseline  from  which  the  territorial  sea  is  measured 

21  and  those  waters  outside  that  baseline  which  are  a  part 

22  of  the  Gulf  Intracoastal  Waterway; 

23  {(11)  "lessee"  means  a  person  holding  a  leasehold 

24  interest  in  an  oil  and  gas  lease  on  submerged  lands  of 
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1  the   outer    Continental    Shelf   granted    or    maintained 

2  under  the  Outer  Continental  Shelf  Lands  Act; 

3  {(12)  "licensee"  means  a  person  holding  a  license 

4  issued  under  the  Deepwater  Port  Act  of  1974; 

5  {(13)  "mobile  offshore  drilling  unit"  means  every 

6  watercraft  or  other  contrivance  (other  than  a  public 

7  vessel  of  the  United  States)  capable  of  use  as  a  means 

8  of  transportation  on  water  and  as  a  means  of  drilling 

9  for  oil  on  the  outer  Continental  Shelf; 

10  {(14)  "natural  resources"  means  living  and  non- 
11  living   resources   belonging   to,   managed  by,   held   in 

12  trust  by,  appertaining  to,  or  otherwise  controlled  by 

13  the  United  States  (including  the  resources  of  the  fish- 

14  ery  conservation  zone  established  by  the  Fishery  Con- 

15  servation  and  Management  Act  of  1976),  any  State  or 

16  local  government,  or  any  foreign  government; 

17  {(15)  "navigable  waters"  means  the  waters  of  the 

18  United  States,  incLuding  the  territorial  sea; 

19  {(16)  "oil"  means  petroleum,  including  crude  oil 

20  or  any  fraction  or  residue  therefrom; 

21  {(17)  "oil  pollution"  means — 

.22  {(A)  the  presence  of  oil  in  or  on  the  naviga- 

23  ble  waters  or  on  land  within  the  United  States 

24  immediately   adjacent   thereto,    or   in   or   on   the 

25  waters  of  the  contiguous  zone — 
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1  {(i)  which  has  been  discharged  from  a 

2  vessel  or  facility;  and 

3  {(ii)  which  has  been  discharged  in  quan- 

4  tities    which   the    President   has    determined 

5  may  be  harmful  pursuant  to  paragraph  (4)  of 

6  subsection  (b)  of  section  311  of  the  Federal 

7  Water  Pollution  Control  Act; 

8  {(B)  the  presence  of  oil  (other  than  natural 

9  seepage)  in  or  on  waters  outside  the  territorial 

10  limits   of  the  United  States   and  of  any  foreign 

1 1  country — 

12  {(i)  which  has  been  discharged  in  con- 

13  nection  with  activities  conducted  under  the 

14  Outer  Continental  Shelf  Lands  Act; 

15  {(ii)  which  has  been  discharged  from  a 

16  deep  water  port  licensed  under  the  Deepwa- 

17  ter  Port  Act  of  1974  or  from  a  vessel  tran- 

18  siting  to  or  from  a  deepwater  port  and  locat- 

19  ed  in  a  safety  zone  of  a  deepwater  port  li- 

20  censed  under  such  Act; 

21  {(iii)  causing  injury  to  or  loss  of  natural 

22  resources;  or 

23  {(iv)  which  has  been  discharged,  before 

24  being  brought  ashore  in  a  port  in  the  United 

25  States,  from  a  ship  that  received  such  oil  at 
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1  the    terminal    of    the    pipeline    constructed 

2  under  the  Trans-Alaska  Pipeline  Authoriza- 

3  tion  Act  (43  U.S.C.  1651  et  seq.)  for  trans- 

4  portation  to  a  port  in  the  United  States;  and 

5  {(C)  the  presence. of  oil  (other  than  natural 

6  seepage)  in  or  on  the  waters,  including  the  territo- 

7  rial    sea,    or    adjacent    shoreline,    of    a    foreign 

8  country — 

9  {(i)  which  has  been  discharged  from  a 

10  vessel  located  withinithe  navigable  waters; 

11  {(H)*  which  has  ..been  discharged  in  con- 

12  nection  with  activities  conducted  under  the 

13  Outer  Continental  Shelf  Lands  Act; 

14  {(in)  which  has,  been  discharged  from  a 

15  deepwater  port  licensed  under  the  Deepwa- 

16  ter  Port  Act  of  1974  or  a  vessel  transiting  to 

17  or  from  a  deepwater  port  and  located  in  a 

18  safety  zone  of  a  deepwater  port  under  such 

19  Act;  or 

20  {(iv)  which,  in  the  case  of  the  waters  or 

21  adjacent  shoreline  of  Canada,  has  been  dis- 

22  charged,   before  being  brought  ashore   in  a 

23  port  in  the  United  States,  from  a  ship  that 

24  received  such  oil  at  the  terminal  of  the  pipe- 

25  line    constructed    under    the    Trans-Alaska 
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1  Pipeline  Authorization  Act  (43  U.S.C.  1651 

2  et  seq.)  for  transportation  to  a  port  in  the 

3  United  States; 

4  {(18)  "operator"  means — 

5  {(A)  in  the  case  of  a  vessel,  a  charterer  by 

6  demise  or  any  other  person,  except  the  owner, 

7  who   is   responsible   for   the   operation,   manning, 

8  victualing,  and  supplying  of  the  vessel;  or 

9  {(B)  in  the  case  of  a  pipeline,  any  person, 

10  except  the  owner,  who  is  responsible  for  the  oper- 

11  ation   of   such   pipeline   by   agreement   with   the 

12  owner; 

13  {(19)  "outer  Continental  Shelf"  has  the  meaning 

14  set  forth  in  subsection  (a)  of  section  2  of  the  Outer 

15  Continental  Shelf  Lands  Act; 

16  {(20)  "owner"  means,  in  the  case  of  a  vessel  or  a 

17  pipeline,  any  person  holding  title  to,  or  in  the  absence 

18  of  title,  any  other  indicia  of  ownership  of,  the  vessel  or 

19  pipeline,  whether  by  lease,  permit,  contract,  license,  or 

20  other  form  of  agreement,  except  that  such  term  does 

21  not  include  a  person  who,  without  participating  in  the 

22  management  or  operation  of  a  vessel  or  a  pipeline, 

23  holds  indicia  of  ownership  primarily  to  protect  his  secu- 

24  rity  interest  in  the  vessel  or  pipeline; 
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1  —  {(21)  "permittee"  means  a  person  holding  an  au- 

2  thorization,  license,  or  permit  for  geological  exploration 

3  issued  under  section  11  of  the  Outer  Continental  Shelf 

4  Lands  Act; 

5  {(22)  "person"  means  an  individual,  firm,  corpo- 

6  ration,  association,  partnership,  consortium,  joint  ven- 

7  ture,  or  any  other  commercial,  legal,  or  governmental 

8  entity; 

9  {(23)  "public  vessel"  means  a  vessel  which — 

10  {(A)  is  owned  or  chartered  by  demise,  and 

11  operated  by  (i)  the  United  States,  (ii)  a  State  or 

12  political  subdivision  thereof,  or  (hi)  a  foreign  gov- 

13  ernment,  and 

14  {(B)  is  not  engaged  in  commercial  service; 

15  {(24)  "removal  costs"  means — 

16  {(A)  costs  incurred  under  subsection  (c),  (d), 

17  or  (1)  of  section  311  of  the  Federal  Water  Pollu- 

18  tion  Control  Act,  section  5  of  the  Intervention  on 

19  the  High  Seas  Act,  or  subsection  (b)  of  section  18 

20  of  the  Deepwater  Port  Act  of  1974,  and 

21  {(B)  cleanup  costs,  other  than  the  costs  de- 

22  scribed  in  subparagraph  (A); 

23  {(25)  "responsible  party"  means — 

24  {(A)  with  respect  to  a  vessel  or  a  pipeline, 

25  the  owner  or  operator  of  such  vessel  or  pipeline, 
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1  {(B)  with  respect  to  a  facility  (other  than  a 

2  deepwater  port  or  pipeline),  the  lessee  or  permit- 

3  tee  of  the  area  in  which  such  facility  is  located,  or 

4  the  holder  of  a  right  of  use  and  easement  granted 

5  under  the  Outer  Continental  Shelf  Lands  Act  for 

6  the  area  in  which  such  facility  is  located  where 

7  such  holder  is  a  different  person  than  the  lessee  or 

8  permittee;  and 

9  {(C)  with  respect  to  a  deepwater  port,  the 

10  licensee; 

11  {(26)  "Secretary"  means  the  Secretary  of  Trans- 

12  portation; 

13  {(27)  "ship"  means  a  vessel  (other  than  an  inland 

14  oil  barge)  carrying  oil  in  bulk  as  cargo  or  in  residue 

15  from  cargo; 

16  {(28)  "United  States"  and  "State"  mean  the  sev- 

17  eral  States  of  the  United  States,  the  District  of  Colum- 

18  bia,  Puerto  Rico,  Guam,  American  Samoa,  the  Virgin 

19  Islands,  the  Commonwealth  of  the  Northern  Marianas, 

20  the  Trust  Territory  of  the  Pacific  Islands,   and  any 

21  other  territory  or  possession  of  the  United  States; 

22  {(29)  "United  States  claimant"  means  any  person 

23  residing  in  the  United  States,  the  Government  of  the 

24  United  States  or  any  agency  thereof,  or  the  govern- 
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1  ment  of  a  State  or  a  political  subdivision  thereof,  who 

2  asserts  a  claim;  and 

3  {(30)  "vessel"  means  every  description  of  water- 

4  craft  or  other  artificial  contrivance  used,  or  capable  of 

5  being  used,  as  a  means  of  transportation  on  water. 

6  {SEC.    502.    COORDINATION    WITH    INTERNATIONAL   CONVEN- 

7  TIONS. 

8  {During  any  period  in  which  both  the  International 

9  Convention   on   Civil   Liability   for   Oil   Pollution   Damage, 

10  1984,  and  the  International  Convention  on  the  Establish- 

1 1  ment  of  an  International  Fund  for  Compensation  for  Oil  Pol- 

12  lution  Damage,  1984,  are  in  force  with  respect  to  the  United 

13  States,  this  subtitle  shall  not  apply  with  respect  to  damage 

14  arising  out  of  or  directly  resulting  from  oil  pollution  or  a  sub- 

15  stantial  threat  of  oil  pollution  to  the  extent  that  compensation 

16  is  available  under  such  conventions  and  subtitle  D. 

17  {SEC.  503.  DAMAGES  AND  CLAIMANTS. 

18  {(a)  Damages  for  Which  Claims  May  be  Assert- 

19  ed. — Claims  may  be  asserted,  to  the  extent  provided  in  this 

20  section,  for  damages  for  economic  loss  incurred  on  or  after 

21  the  effective  date  of  this  section  and  arising  out  of  or  directly 

22  resulting  from  oil  pollution  or  the  substantial  threat  of  oil 

23  pollution  for — 

24  {(1)  removal  costs; 
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1  {(2)  injury  to,  or  destruction  of,  real  or  personal 

2  property; 

3  {(3)   reasonable   costs   incurred   in   (A)   assessing 

4  both  short-term  and  long-term  injury  to,  or  destruction 

5  of,  natural  resources,  (B)  preparing  a  restoration  and 

6  acquisition  plan  with  respect  to  the  damaged  resources, 

7  and  (C)  restoring  or  acquiring  the  equivalent  of  the 

8  damaged  resources; 

9  {(4)  loss  of  subsistence  use  of  natural  resources; 
10  {(5)  loss  of  profits  or  impairment  of  earning  ca- 
ll pacity  due  to  injury  or  destruction  of  real  or  personal 

12  property  or  natural  resources  to  the  extent  that  such 

13  damages  are  sustained  during  the  two-year  period  be- 

14  ginning  on  the  date  the  claimant  first  suffers  such  loss; 

15  and 

16  {(6)  loss  of  tax  revenue  for  a  period  of  one  year 

17  due  to  injury  to  real  or  personal  property. 

18  {(b)  Removal  Costs  Recoveeable  by  All  Claim- 

19  ants. — 

20  {(1)  General  rule. — A  claim  may  be  asserted 

21  under  paragraph  (1)  of  subsection  (a)  by  any  person. 

22  {(2)  Limitation  on  recovery  by  responsible 

23  party. — (A)  The  responsible  party  with  respect  to  a 

24  vessel  or  facility  involved  in  an  incident  may  assert  a 
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1  claim  under  paragraph  (1)  of  subsection  (a)  only  if  he 

2  can  show  that — 

3  {(i)  he   is   entitled  to  a  defense   to  liability 

4  under  section  504(c),  or 

5  {(ii)  he  is  entitled  to  a  limitation  of  liability 

6  under  section  504(b). 

7  {(B)  A  claimant  who  is  not  entitled  to  a  defense 

8  to  liability,  but  wTho  is  entitled  to  a  limitation  of  liabil- 

9  ity,  may  assert  a  claim  under  paragraph  (1)  of  subsec- 

10  tion  (a)  only  to  the  extent  that  the  sum  of  the  removal 

11  costs    incurred    by    the    responsible    party    plus    the 

12  amounts  paid  by  the  responsible  party  or  by  the  guar- 

13  antor  on  behalf  of  the  responsible  party  for  claims  as- 

14  serted   under    subsection   (a)    exceeds    the    amount   to 

15  wrhich  the  total  of  the  liability  under  section  504(a)  and 

16  removal  costs  incurred  by,  or  on  behalf  of,  the  respon- 

17  sible  party  is  limited  under  section  504(b). 

18  {(c)   Other   Damages   Recoverable   by  United 

19  States  Claimants. — 

20  {(1)  Injury  to  property;  subsistence  use 

21  of  natural  resources. — A  claim  may  be  asserted 

22  under  paragraphs  (2)  and  (4)  of  subsection  (a)  with  re- 

23  spect  to  oil  pollution  described  in  subparagraph  (A)  or 

24  (B)  of  section  501(17)  by  any  United  States  claimant, 

25  but  only  if  the  property  involved  is  owned  or  leased,  or 
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1  the    natural    'resource     involved    is    utilized,     by    the 

2  claimant. 

3  {(2)  Injury  to  natural  resources. — A  claim 

4  may  be  asserted  under  paragraph  (3)  of  subsection  (a) 

5  by  the  President  as  trustee  for  natural  resources  con- 

6  trolled  by  the  United  States  or  by  the  Governor  of  any 

7  State  for  natural  resources  within  the  boundary  of  the 

8  State  and  controlled  by  the  State  or  a  local  govern- 

9  ment  within  the  State. 

10  {(3)  Loss  of  profits. — A  claim  may  be  assert- 

11  ed  under  paragraph  (5)  of  subsection  (a)  with  respect  to 

12  oil  pollution  described  in  subparagraph  (A)  or  (B)  of 

13  section  501(17)  by  any  United  States   claimant,   but 

14  only  if  the  claimant  derives  at  least  25  percent  of  his 

15  earnings  from  activities  which  utilize  the  property  or 

16  natural  resource  or,  if  such  activities  are  seasonal  in 

17  nature,   25  percent  of  the  claimant's  earnings  during 

18  the  season  in  which  such  activities  took  place. 

19  {(4)  Loss  of  tax  revenue. — A  claim  may  be 

20  asserted  under  paragraph  (6)  of  subsection  (a)  only  by  a 

21  State  or  political  subdivision  thereof. 

22  {(d)  Other  Damages  Recoverable  by  Foreign 

23  Claimants. — 

24  {(1)  General  rule. — A  claim  may  be  asserted 

25  under  paragraph  (2),  (3),  (4),  or  (5)  of  subsection  (a) 
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1  with  respect  to  oil  pollution  described  in  subparagraph 

2  (C)  of  section  501(17)  by  a  foreign  claimant  who  is  a 

3  resident    of   the    country   in   which   the    oil   pollution 

4  occurs,  to  the  same  extent  that  a  United  States  claim- 

5  ant  would  be  able  to  assert  a  claim  with  respect  to  oil 

6  pollution    described    in    subparagraph    (A)    of    section 

7  501(17),  if— 

8  {(A)  the  foreign  claimant  is  not  otherwise 

9  compensated  for  his  loss;  and 

10  {(B)  recovery  is  authorized  by  a  treaty  or  an 

11  executive  agreement  between  the  United  States 

12  and  the  foreign  country  of  which  the  claimant  is  a 

13  resident,  or  the  Secretary  of  State,  in  consultation 

14  with  the  Attorney  General  and  other  appropriate 

15  officials,   certifies   that   such   country  provides   a 

16  comparable  remedy  for  United  States  claimants. 

17  {(2)  Special  rule  foe  Canadian  claimants 

18  EESPECTING    TEANS-ALASKA    PIPELINE    OIL. — In    the 

19  case     of     any     oil     pollution     described     in     section 

20  501(17)(B)(iv)  or  501(17)(C)(iv),  a  claim  may  be  assert- 

21  ed  under  paragraph  (2),  (3),  (4),  or  (5)  of  subsection  (a) 

22  by  a  resident  of  Canada  without  regard  to  subpara- 

23  graph  (B)  of  paragraph  (1),  to  the  same  extent  that  a 

24  United  States  claimant  would  be  able  to  assert  a  claim 
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1  with  respect  to  oil  pollution  described  in  subparagraphs 

2  (A)  and  (B)  of  section  501(17). 

3  {(e)  Attorney  General. — A  claim  may  be  asserted 

4  under  subsection  (a)  by  the  Attorney  General,  on  his  own 

5  motion  or  at  the  request  of  the  Secretary,  on  behalf  of  any 

6  group  of  United  States  claimants  who  may  assert  a  claim 

7  under  this  section. 

8  {(f)  Group  of  Claimants. — If  the  Attorney  General 

9  fails  to  act  under  subsection  (e)  within  sixty  days  after  the 

10  date  on  which  the  Secretary  designates  a  source  under  sec- 

11  tion  506,  any  member  of  a  group  may  assert  a  claim  for 

12  damages  on  behalf  of  that  group.  Failure  of  the  Attorney 

13  General  to  act  shall  have  no  bearing  on  any  claim  for  dam- 

14  ages  asserted  under  this  section. 

15  {SEC.  504.  LIABILITY. 

16  {(a)  Joint,  Several,  and  Strict  Liability. — 

17  {(1)  General  rule. — Subject  to  paragraph  (2) 

18  of  this  subsection  and  subsections  (b)  and  (c),  the  re- 

19  sponsible  party  with  respect  to  a  facility  or  a  vessel 

20  (other  than  a  public  vessel)  that  is  the  source  of  oil  pol- 

21  lution,  or  poses  a  substantial  threat  of  oil  pollution  in 

22  circumstances  that  justify  the  incurrence  of  the  type  of 

23  costs  described  in  section  501(24)(A),  shall  be  jointly, 

24  severally,  and  strictly  liable  for  all  damages  for  which 

25  a  claim  may  be  asserted  under  section  503. 
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1  {(2)  Special  rule  foe  modu's. — (A)  Except  as 

2  provided  in  subparagraph  (B),  in  any  case  in  which  a 

3  mobile  offshore  drilling  unit  is  being  used  as  a  facility 

4  and  is  the   source  of  oil  pollution  originating  on  or 

5  above  the  surface  of  the  water  or  poses  a  substantial 

6  threat  of  such  oil  pollution,  such  unit  shall  be  deemed 

7  to  be  a  vessel  which  is  a  ship  for  purposes  of  this  sub- 

8  title. 

9  {(B)  To  the  extent  that  damages  for  which  claims 

10  may  be  asserted  under  section  503  from  any  incident 

11  described  in  subparagraph  (A)  exceed  the  amount  for 

12  which  the  responsible  party  is  liable  under  subpara- 

13  graph  (A)  (as  such  amount  may  be  limited  under  sub- 

14  section  (b)(1)(B)),  the  mobile  offshore  drilling  unit  shall 

15  be    deemed   to   be    a   facility   covered   by   subsection 

16  (b)(1)(D),  except  that  for  purposes  of  applying  subsec- 

17  tion  (b)(1)(D)  the  amount  specified  in  such  subsection 

18  shall  be  reduced  by  the  amount  for  which  the  responsi- 

19  ble  party  with  respect  to  a  ship  is  liable  under  subpara- 

20  graph  (A). 

21  {(C)  In  the  case  of  any  incident  described  in  sub- 

22  paragraph  (A) — 

23  {(i)  which  is  caused  primarily  by  willful  mis- 

24  conduct  or  gross  negligence  within  the  privity  or 

25  knowledge  of  both  the  owner  or  operator  of  the 
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1  mobile  offshore  drilling  unit  and  the  lessee  or  per- 

2  mittee  of  the  area,  or  holder  of  a  right  of  use  or 

3  easement   for    the    area,    in    which    such    unit   is 

4  located;  or 

5  {(ii)  with  respect  to  which  both  such  owner 

6  or  operator  and  such  lessee  or  permittee  or  holder 

7  fail  or  refuse  to  report  the  incident  where  required 

8  by  law  or  to  provide  all  reasonable  cooperation 

9  and  assistance  requested  by  the  responsible  Feder- 

10  al  official  in  furtherance  of  cleanup  and  removal 

11  activities; 

12  such  owner  or  operator  and  such  lessee  or  permittee  or 

13  holder   shall  be  jointly,   severally,   and   strictly   liable 

14  (without  limitation  under  subsection  (b))  for  all  loss  for 

15  which  a  claim  may  be  asserted  under  section  503. 

16  {(b)  Limits  on  Liability. — 

17  {(1)    Geneeal    eule. — Except    as    provided   in 

18  paragraph  (2),  the  total  of  the  liability  under  subsection 

19  (a)  and  any  removal  costs  incurred  by,  or  on  behalf  of, 

20  the  responsible  party  with  respect  to  an  incident  shall 

21  be  limited  to — 

22  {(A)  in  the  case  of  a  vessel  other  than  a  ship 

23  or   an  inland  oil  barge,    $500,000   or   $300  per 

24  gross  ton  whichever  is  greater; 
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1  {(B)  in  the  case  of  a  ship,   $3,000,000  or 

2  $420  per  gross  ton,  whichever  is  greater  (but  not 

3  to  exceed  $60,000,000); 

4  {(C)   in   the   case   of   an   inland   oil   barge, 

5  $150,000  or  $150  per  gross  ton,   whichever  is 

6  greater;  or 

7  {(D)  in  the  case  of  a  facility,  $50,000,000. 

8  {(2)    Exceptions. — Paragraph    (1)     shall    not 

9  apply— 

10  •        {(A)  when  the  incident  is  caused  primarily 

11  by  willful  misconduct  or  gross  negligence  within 

12  the  privity  or  knowledge  of  a  responsible  party;  or 

13  {(B)  when  a  responsible  party  fails  or  refuses 

14  to  report  the  incident  where  required  by  law  or  to 

15  provide  all  reasonable  cooperation  and  assistance 

16  requested  by  the   responsible   Federal  official  in 

17  furtherance  of  cleanup  and  removal  activities. 

18  {(3)  Report. — The  Secretary  shall,  from  time  to 

19  time,  report  to  Congress  on  the  desirability  of  adjusting 

20  the  limitations  on  liability  specified  in  this  subsection. 

21  {(c)  Defenses  to  Liability. — 

22  {(1)  Complete   defenses. — Except  when  the 

23  responsible  party  has  failed  or  refused  to  report  an  in- 

24  cident  where  required  by  law,  there  shall  be  no  liability 
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1  under  subsection  (a)  if  the  responsible  party  proves  thai 

2  the  incident — 

3  {(A)  resulted  from  an  act  of  war,  hostilities, 

4  civil  war,  insurrection,  or  a  natural  phenomenon 

5  of  an  exceptional,  inevitable,  and  irresistible  char- 

6  acter,  or 

7  {(B)  was  wholly  caused  by  an  act  or  omis- 

8  sion  of  a  person  other  than — 

9  {(i)  a  responsible  party; 

10  {(ii)  an  employee  or  agent  of  a  responsi- 

11  hie  party;  or 

12  {(iii)  one  whose  act  or  omission  occurs 

13  •  in  connection  with  a  contractual  relationship 

14  with  a  responsible  party. 

15  {(2)  Partial  defense s.— There  shall  be  no  li- 

16  ability  under  subsection  (a) — 

17  {(A)  as  to  a  particular  claimant,  where  the 

18  incident  or  economic  loss  is  caused,  in  whole  or  in 

19  part,  by  the  gross  negligence  or  willful  misconduct 

20  of  that  claimant;  or 

21  {(B)    as    to    a   particular    claimant,    to    the 

22  extent  that  the  incident  or  economic  loss  is  caused 

23  by  the  negligence  of  that  claimant. 

24  {(d)  Liability  of  Corporation. — 
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1  {(1)   General   rule. — Except   as   provided   in 

2  subtitle  B,  the  Corporation  shall  be  liable  for  damages 

3  for  which  claims  may  be  asserted  under  section  503 

4  and  for  which  claims  are  presented  under  this  subtitle, 

5  to   the   extent   that   the   damages   are   not   otherwise 

6  compensated. 

7  {(2)  Defenses  to  liability. — Except  for  the 

8  removal   costs   specified  in   section   501(24)(A),   there 

9  shall  be  no  liability  under  paragraph  (1) — 

10  {(A)  where  the  incident  is  caused  wholly  by 

11  an  act  of  war,  hostilities,  civil  war,  or  insurrec- 

12  tion; 

13  {(B)  as  to  a  particular  claimant,  where  the 

14  incident  or  the  economic  loss  is  caused,  in  whole 

15  or  in  part,  by  the  gross  negligence  or  willful  mis- 

16  conduct  of  that  claimant;  or 

17  {(C)    as    to    a   particular    claimant,    to    the 

18  extent  that  the  incident  or  the  economic  loss  is 

19  caused  by  the  negligence  of  that  claimant. 

20  {(e)  Liability  for  Interest. — 

21  {(1)  General  rule. — The  responsible  party  or 

22  his  guarantor  shall  be  liable  to  the  claimant  for  interest 

23  on  the  amount  paid  in  satisfaction  of  a  claim  under  sec- 

24  tion  503  for  the  period  described  in  paragraph  (2). 
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1  {(2)  Peeiod  FOR  WHICH  [NTBBBST  is  owed. — 

2  (A)  Except  as  provided  in  subparagraph  (B),  the  period 

3  for  which  interest  shall  be  paid  under  paragraph  (1)  is 

4  the  period  beginning  on  the  date  on  which  the  claim  is 

5  presented  to  the  responsible   party  or  guarantor  and 

6  ending   on   the   date   on   which  the   claimant  is   paid, 

7  inclusive. 

8  {(B)  If  the  responsible  party  or  guarantor  offers 

9  to  the  claimant  an  amount  equal  to  or  greater  than 

10  that  finally  paid  in  satisfaction  of  the  claim,  the  period 

11  described  in   subparagraph  (A)   shall  not  include   the 

12  period  beginning  on  xthe  date  such  offer  is  made  and 

13  ending  on  the  date  such  offer  is  accepted.  If  such  offer 

14  is  made  within  sixty  days  after  the  date  upon  which 

15  the  claim  is  presented,  or  of  the  date  upon  which  ad- 

16  vertising  is  begun  pursuant  to  section  506,  whichever 

17  is.  later,  the  period  described  in  subparagraph  (A)  shall 

18  not  include. any  period  before  such  offer  is  accepted. 

19  {(3)    Rate    of    inteeest. — The    interest    paid 

20  under  this  subsection  shall  be  calculated  at  the  average 

21  of  the  highest  rate  for  commercial  and  finance  company 

22  paper  vi  maturities  of  one  hundred  and  eighty  days  or 

23  less  obtaining  on  each  of  the  days  included  within  the 

24  period  for  which  interest  must  be  paid  to  the  claimant, 

25  as  published  in  the  Federal  Reserve  bulletin. 
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1  {(4)  Relationship  to  liability  limits. — In- 

2  terest  under  this  subsection  shall  be  in  addition  to  dam- 

3  ages  for  which  claims  may  be  asserted  under  section 

4  503  and  shall  be  paid  without  regard  to  any  limitation 

5  of  liability  under  subsection  (b).  The  payment  of  inter- 

6  est  under  this  subsection  by  a  guarantor  shall  be  sub- 

7  ject  to  section  505(e). 

8  {(f)  Agreements. — 

9  {(1)  Liability  not  transferable. — A  respon- 

10  sible  party  may  not  transfer  the  liability  imposed  under 

11  this  section  to  any  other  person. 

12  {(2)  Indemnification  agreements. — Nothing 

13  in  this  title  shall  preclude  an  agreement  whereby  a 

14  person  who,  by  an  agreement  with  a  responsible  party, 

15  agrees  to  indemnify  the  responsible  party  for  the  liabil- 

16  ity  imposed  under  subsection  (a). 

17  {(g)     Relationship     to     Other     Causes     of 

18  Action. — Nothing  in  this  subtitle  shall  bar  a  cause  of  action 

19  that  a  responsible  party  subject  to  liability  under  this  section 

20  or  a  guarantor  has  or  would  have  by  reason  of  subrogation  or 

21  otherwise  against  any  person. 

22  {(h)  Relationship  to  Other  Law. — To  the  extent 

23  that  it  is  in  conflict  with,  or  otherwise  inconsistent  with,  any 

24  other  law  relating  to  liability  or  the  limitation  thereof,  this 

25  section  supersedes  such  other  law. 
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1  {SEC.  505.  FINANCIAL  RESPONSIBILITY. 

2  {(a)  Vessels.— 

3  {(1)  Requirement. — The  responsible  party  with 

4  respect  to  each  vessel  (except  a  public  vessel  or  a  non- 

5  self-propelled  vessel  that  does  not  carry  oil  as  cargo  or 

6  fuel)  over  ihree  hundred  gross  tons  that  uses  a  facility 

7  or  the  navigable  waters  shall  establish  and  maintain,  in 

8  accordance  with  regulations  promulgated  by  the  Secre- 

9  tary,   evidence   of  financial  responsibility   sufficient  to 

10  satisfy  the  maximum  liability  under  section  504  of  this 

11  subtitle  to  which  the  responsible  party  would  be  ex- 

12  posed  in  a  case  where  he  would  be  entitled  to  limit  his 

13  liability  in  accordance  with  subsection  (b)  of  section 

14  504.  In  cases  where  a  responsible  party  owns  or  oper- 

15  ates  more  than  one  vessel  subject  to  this  subsection, 

16  evidence  of  financial  responsibility  need  be  established 

17  only  to  meet  the  maximum  liability  applicable  to  the 

18  largest  of  such  vessels.. 

19  {(2)  Withholding  clearance. — The  Secretary 

20  of  the  Treasury  shall  withhold  or  revoke  the  clearance 

21  required  by  section  4197  of  the  Revised  Statutes  of  the 

22  United  States  of  any  vessel  subject  to  this  subsection 

23  that  does  not  have  the  certification  required  under  this 

24  subsection  or  the  regulations  issued  hereunder. 

25  {(3)  Denying  entry  to  or  detaining  ves- 

26  rvt-o    —  T^°  Sooretarv1  "f  the  department  in  which  the 
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1  Coast  Guard  is  operating  may  (A)  deny  entry  to  any 

2  facility,  to  any  port  or  place  in  the  United  States,  or  to 

3  the  navigable  waters,  or  (B)  detain  at  the  facility  or  at 

4  the  port  or  place  in  the  United  States,  any  vessel  sub- 

5  ject  to  this   subsection  that,  upon  request,  does  not 

6  produce  the  certification  required  under  this  subsection 

7  or  regulations  issued  hereunder. 

8  {(b)  Facilities. — The  responsible  party  with  respect 

9  to  each  facility  shall  establish  and  maintain,  in  accordance 

10  with  regulations  issued  by  the  Secretary,  evidence  of  finan- 

1 1  cial  responsibility  sufficient  to  satisfy  the  maximum  amount  of 

12  liability  to  which  the  responsible  party  would  be  exposed  in  a 

13  case  where  he  would  be  entitled  to  limit  his  liability  in  ac- 

14  cordance  with  subsection  (b)  of  section  504.  In  cases  where 

15  the  responsible  party  is  responsible  for  more  than  one  facility 

16  subject  to  this  subsection,  evidence  of  financial  responsibility 

17  need  be  established  only  to  meet  the  maximum  liability  appli- 

18  cable  to  one  such  facility. 

19  {(c)  Methods. — Financial  responsibility  under  this  sec- 

20  tion  may  be  established  by  any  one,  or  by  any  combination,  of 

21  the  following  methods  acceptable  to  the  Secretary:  evidence 

22  of  insurance,  surety  bond,  qualification  as  a  self-insurer,  or 

23  other  evidence  of  financial  responsibility.  Any  bond  filed  shall 

24  be  issued  by  a  bonding  company  authorized  to  do  business  in 

25  the  United  States. 
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1  {(d)  Claims  Against  Guarantor. — Any  claim  au- 

2  thorized  by  section  503(a)  may  be  asserted  directly  against 

3  any  guarantor  providing  evidence  of  financial  responsibility 

4  as  required  under  this  section  for  any  responsible  party  with 

5  respect  to  a  facility  or  vessel.  In  defending  against  such  a 

6  claim,   the   guarantor  may  invoke   all   rights   and  defenses 

7  which  would  be  available  to  the  responsible  party  under  this 

8  subtitle.  He  may  also  invoke  the  defense  that  the  incident 

9  was  caused  by  the  willful  misconduct  of  the  responsible  party, 

10  but  he  may  not  invoke  any  other  defense  that  he  might  be 

11  entitled  to  invoke  in  proceedings  brought  by  the  responsible 

12  party  against  him. 

13  {(e)    Limitation    on    Guarantor's    Liability. — 

14  Nothing  in  this  subtitle  shall  impose  liability  with  respect  to 

15  an  incident  on  any  guarantor  for  damages  or  removal  costs 

16  which  exceeds,  in  the  aggregate,  the  amount  of  financial  re- 

17  sponsibility  which  that  guarantor  has  provided  for  the  respon- 

18  sible  party  for  any  vessel  or  facility  that  was  a  source  of  oil 

19  pollution  in  that  incident.  Nothing  in  this  subsection  shall  be 

20  construed    to    limit    any    other    statutory,    contractual,    or 

21  common  law  liability  of  a  guarantor  to  any  responsible  party 

22  for  whom  such  guarantor  provides  evidence  of  financial  re- 

23  sponsibility  including,  but  not  limited  to,  the  liability  of  such 

24  guarantor  for  negotiating  in  bad  faith  a  settlement  of  any 

25  claim. 
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1  {SEC.  506.  DESIGNATION  AND  ADVERTISEMENT. 

2  {(a)  Designation  of  Source  and  Notification. — 

3  When  the  Secretary  receives  information  of  an  incident  that 

4  involves  oil  pollution,  he  shall,  where  possible  and  appropri- 

5  ate,  designate  the  source  or  sources  of  the  oil  pollution.  If  a 

6  designated  source  is  a  vessel  or  a  facility,  the  Secretary  shall 

7  immediately  notify  the  responsible  party  and  the  guarantor,  if 

8  known,  of  that  designation. 

9  {(b)  Advertisement  by  the  Responsible  Party 

10  or  Guarantor. —  If  a  responsible  party  or  guarantor  fails 

11  to  inform  the  Corporation,  within  five  days  after  receiving 

12  notification  of  a  designation  under  subsection  (a),  of  his  denial 

13  of  the  designation,  such  party  or  guarantor  shall  advertise  the 

14  designation  and  the  procedures  by  which  claims  may  be  pre- 

15  sented  to  such  party  or  guarantor,  in  accordance  with  regula- 

16  tions  promulgated  by  the  Corporation.  Advertisement  under 

17  the  preceding  sentence  shall  begin  no  later  than  fifteen  days 

18  after  the  date  of  the  designation  made  under  subsection  (a).  If 

19  advertisement  is  not  otherwise  made  in  accordance  with  this 

20  subsection,  the  Corporation  shall  promptly  and  at  the  ex- 

21  pense  of  the  responsible  party  or  the  guarantor  involved,  ad- 

22  vertise  the  designation  and  the  procedures  by  which  claims 

23  may  be  presented  to  the  responsible  party  or  guarantor.  Ad- 

24  vertisement  under  this  subsection  shall  continue  for  a  period 

25  of  no  less  than  thirty  days. 

26  {(c)  Advertisement  by  the  Corporation. — If — 
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1  {(1)  the  responsible  party  and  the  guarantor  hoth 

2  deny  a  designation  within  five  days  after  receiving  no- 

3  tification  of  a  designation  under  subsection  (a), 

4  {(2)  the  source  of  the  oil  pollution  was  a  public 

5  vessel,  or 

6  {(3)    the    Secretary    is    unable    to    designate    the 

7  source    or    sources    of    the    oil    pollution    under    sub- 

8  section  (a), 

9  the  Corporation  shall  advertise  or  otherwise  notify  potential 

10  claimants  of  the  procedures  by  which  claims  may  be  present- 

11  ed  to  the  Corporation. 

12  {SEC.  507.  CLAIMS  SETTLEMENT. 

13  {(a)   Presentation   to   Responsible    Party   or 

14  Guarantor. — Except  as  provided  in   subsection  (b),   all 

15  claims  shall  be  presented  to  the  responsible  party  or  guaran- 

16  tor  of  the  source  designated  under  section  506(a). 

17  {(b)  Presentation  to  Corporation. — Claims  may 

18  be  presented  to  the  Corporation — 

19  {(1)    where    the    Corporation    has    advertised   or 

20  otherwise  notified  claimants  in  accordance  with  section 

21  506(c); 

22  {(2)  by  a  responsible   party  who  may  assert  a 

23  claim  under  section  503(a);  or 

24  {(3)  by  the  Governor  of  a  State  for  cleanup  costs 

25  incurred  by  that  State. 
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1  {(c)  Election. — If  a  claim  is  presented  in  accordance 

2  with  subsection  (a)  and — 

3  {(1)  each  person  to  whom  the  claim  is  presented 

4  denies  all  liability  for  the  claim,  or 

5  {(2)  the  claim  is  not  settled  by  any  person  by 

6  payment  "within  180  days  after  the  date  upon  which 

7  (A)  the  claim  was  presented,  or  (B)  advertising  was 

8  begun  pursuant  to  section  506(b),  whichever  is  later, 

9  the   claimant  may  elect  to  commence  an  action  in  court 

10  against  the  responsible  party  or  guarantor  or  to  present  the 

11  claim  to  the  Corporation.  Such  an  election  shall  be  irrevoca- 

12  ble  and  exclusive. 

13  {(d)  Uncompensated  Damages. — If  a  claim  is  pre- 

14  sented  in  accordance  with  subsection  (a)  and  full  and  ade- 

15  quate  compensation  is  unavailable,  either  because  the  claim 

16  exceeds  a  limit  of  liability  invoked  under  section  504  or  be- 

17  cause  the  responsible  party  and  his  guarantor  are  financially 

18  incapable  of  meeting  their  obligations  in  full,  a  claim  for  the 

19  uncompensated     damages     may     be     presented     to     the 

20  Corporation. 

21  {(e)  Transmittal  of  Claim  and  Documents. — In 

22  the  case  of  a  claim  which  has  been  presented  to  any  person 

23  under  subsection  (a)  and  which  is  being  presented  to  the  Cor- 

24  poration  under  subsection  (c)  or  (d),  that  person,  at  the  re- 

25  quest  of  the  claimant,  shall  transmit  the  claim  and  supporting 
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ocuments  to  the  Corporation.  The  Corporation  may,  by  reg- 
lation,  prescribe  the  documents  to  be  so  transmitted  and  the 
erms  under  which  they  are  to  be  transmitted. 

{(f)  Procedures. — The  Corporation  shall  establish 
irocedures  and  standards  for  the  prompt  appraisal  and  settle- 
cient  of  claims  against  the  Corporation,  including  procedures 
or  ensuing  the  rapid  and  equitable  settlement  of  claims  sub- 
letted by  the  Governor  of  any  State  for  cleanup  costs  in- 
:urred  by  that  State. 

{(g)  Use  of  Private  Organizations  and  Federal 
3ersonnel. — The  Corporation  may  use  the  facilities  and 
iervices  of  private  insurance  and  claims  adjusting  organiza- 
ions  or  State  agencies  in  processing  claims  against  the  Cor- 
)oration  and  may  contract  for  those  facilities  and  services.  To 
;he  extent  necessitated  by  extraordinary  circumstances, 
vhere  the  services  of  private  organizations  or  State  agencies 
ire  inadequate,  the  Corporation  may  use  Federal  personnel, 
m  a  reimbursable  basis,  to  process  claims  against  the  Corpo- 
ration. 

{(h)  Judicial  Review. — Any  claimant,  or  any  other 
person  suffering  legal  wrong  because  of,  or  adversely  affected 
or  aggrieved  by,  a  final  determination  of  the  Corporation 
with  respect  to  a  claim,  may  bring  an  action  for  judicial 
review  of  the  determination  in  accordance  with  chapter  7  of 
title  5,  United  States  Code.  Such  action  shall  be  brought 
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1  under  section  509  and  shall  be  the  exclusive  judicial  remedy 

2  with  respect  to  such  final  determination  of  the  Corporation. 

3  Such  an  action  shall  be  filed  not  later  than  thirty  days  after 

4  the  Corporation  issues  notification  of  the  final  determination. 

5  Venue  for  any  such  action  shall  lie  in  any  district  wherein  the 

6  claimant  resides,  in  addition  to  any  district  described  in  sec- 

7  tion  509(b). 

8  {(i)    Actions    Against   Ee sponsible    Paety    oe 

9  guaeantoe. — 

10  {(1)    Seevice    of    pleadings    on    Coepoea- 

11  tion. — In    any    action    hroughW  under    this  -subtitle 

12  against   a   responsible   party  -or .  guarantor,   both   the 

13  plaintiff  and  defendant  shall  serva  a  copy  of  the  com- 

14  plaint  and  all  subsequent  pleadings  therein  upon  the 

15  Corporation    at   the    same    time    those,  .pleadings    are 

16  served  upon  the  opposing  parties. 

17  {(2)    Inteevention    of    Coepoeation. — The 

18  Corporation  may  intervene  as  a  party  as  a  matter  of 

19  right  in  any   action  in  which   a  complaint  has  been 

20  served  upon  it  under  paragraph  (1). 

21  {(3)  Admission  of  liability. — In  any  action  to 

22  which  the  Corporation  is  a  party,  if  the  responsible 

23  party  or  his  guarantor  admits  liability  under  this  sub- 

24  title,  the  Corporation  shall  be  dismissed  therefrom  to 

25  the  extent  of  the  admitted  liability. 
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1  {(4)  Effect  of  judgment. — If  the  Corporation 

2  has  been  served  a  copy  of  the  complaint  and  all  subse- 

3  quent  pleadings  in  an  action  referred  to  in  paragraph 

4  (1),  the  Corporation  shall  be  bound  by  any  judgment 

5  entered  therein,  whether  or  not  the  Corporation  was  a 

6  party  to  the  action. 

7  {(5)  Failure  to  serve  pleadings. — (A)  If  the 

8  plaintiff  fails  to  serve  a  copy  of  the  complaint  upon  the 

9  Corporation  as  required  by  paragraph  (1),  the  plaintiff 

10  shall  not  recover  from  the  Corporation  any  sums  not 

1 1  paid  by  the  defendant. 

12  {(B)  If  the  defendant  fails  to  serve  a  copy  of  the 

13  initial  answer  to  a  complaint  upon  the  Corporation  as 

14  required  by  paragraph  (1),   the  limitation  of  liability 

15  otherwise  permitted  by  subsection  (b)  of  section  504 

16  shall  not  be  available  to  the  defendant. 

17  {(C)   If  neither   the   plaintiff  nor   the   defendant 

18  serves   a   copy   of  the   complaint   and   all   subsequent 

19  pleadings  upon  the  Corporation  as  required  in  para- 

20  graph  (1),  the  Corporation  may  serve  a  motion  for  a 

21  new  trial  for  the  purposes  specified  in  this  subpara- 

22  graph.  The  motion  must  be  served  not  later  than  ten 

23  days  after  the  Corporation  has  received  notice  of  the 

24  entry  of  the  judgment  in  the  action,  but  in  no  case 

25  later  than  ninety  days  after  the  entry  of  that  judgment. 
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1  The  Corporation  must  establish  in  its  motion  that,  due 

2  to  the  failure  of  the  plaintiff  or  defendant  to  comply 

3  with  paragraph  (1),  the  Corporation  failed  to  receive 

4  timely  notice  of  one  or  more  issues  raised  in  the  action, 

5  which  might  affect  the  liability  of  the  Corporation  in 

6  any  case  brought  under  this  subtitle.  When  the  Corpo- 

7  ration  does  so,  the  court  shall  open  the  judgment,  if 

8  one  has  been  entered,  and  shall  take  additional  plead- 

9  ings  and  testimony  on  the  identified  issue  or  issues. 

10  The  court  may  amend  findings  of  fact  and  conclusions 

11  of  law  or  make  new  findings  and  conclusions  and  direct 

12  the  entry  of  a  new  judgment  in  the  action. 

13  {(j)  Joinder  of  Parties. — In  any  action  brought 

14  against  the  Corporation  the  plaintiff  may  join  any  responsible 

15  party  or  his  guarantor,  and  the  Corporation  may  implead  any 

16  person,  who  is  or  may  be  liable  to  the  Corporation. 

17  {(k)  Period  of  Limitations. — No  claim  may  be  pre- 

18  sented,  nor  may  any  action  be  commenced  for  damages  re- 

19  coverable  under  this  subtitle,  unless  that  claim  is  presented 

20  to,  or  that  action  is  commenced  against,  a  responsible  party 

21  or  his  guarantor  or  against  the  Corporation  as  to  their  re- 

22  spective  liabilities,  within  three  years  from  the  date  of  discov- 

23  ery  of  the  economic  loss  for  which  a  claim  may  be  asserted 

24  under  subsection  (a)  of  section  503,  or  within  six  years  of  the 


8193 


360 

1  date  of  the  incident  which  resulted  in  that  loss,  whichever  is 

2  earlier. 

3  {SEC.  508.  SUBROGATION. 

4  {(a)  Right  of  Subrogation. — Any  person,  including 

5  the  Corporation,  who  compensates  any  claimant  for  an  eco- 

6  nomic  loss  compensable  under  section  503  shall  be  subrogat- 

7  ed  to  all  rights,  claims,  and  causes  of  action  which  that  claim- 

8  ant  has  under  this  subtitle. 

9  {(b)  Recovery  by  Corporation. — 

10  {(1)  Denial  of  source  designation  or  li- 

11  ability. — In  a  case  in  which  the   Corporation  has 

12  compensated  a  claimant  for  a  claim  presented  to  the 

13  Corporation  under  section  507(b)(1)  or  507(c)(1),  the 

14  Corporation  shall  recover  under  subsection  (a) — 

15  {(A)  the  amount  the  Corporation  has  paid  to 

16  the  claimant; 

17  {(B)  interest  on  that  amount  for  the  period 

18  beginning  on  the  date  on  which  the  claim  was 

19  first  presented  by  the  claimant  to  the  Corporation 

20  or  the  responsible  party  or  guarantor  and  ending 

21  on  the  date  on  which  the  Corporation  is  paid  by 

22  the  responsible  party  or  guarantor,  except  that  if 

23  the    Corporation    offered    to    the    claimant    the 

24  amount  finally  paid  by  the   Corporation  to   the 

25  claimant  in  satisfaction  of  the  claim  against  the 
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1  Corporation    the  -responsible    party   or   guarantor 

2  shall  not  be  liable  for  interest  for  the  period  be- 

3  ginning  on  the  date  the  Corporation  made  such 

4  offer  and  ending  on  the  date  on  which  the  claim- 

5  ant  accepted  such  offer;  and 

6  {(C)  all  costs  incurred  by  the  Corporation  by 

7  reason  of  the  claim  of  the  claimant  against  the 

8  Corporation  and  by  reason  of  the  claim  of  the 

9  Corporation    against    the    responsible    party    or 

10  guarantor. 

11  {(2)  Failuee  to  settle  where  payment  by 

12  corporation  exceeds  offer  by  responsible 

13  party. — In  a  case  in  which  the  Corporation  has  com- 

14  pensated  a  claimant  for  a  claim  presented  to  the  Cor- 

15  poration  under  section  507(c)(2)  where  the  amount  the 

16  Corporation  has  paid  to  the  claimant  exceeds  the  larg- 

17  est  amount,  if-  any,  the  responsible  party  or  guarantor 

18  offered  to  the  claimant  in  satisfaction  of  the  claim  of 

19  the  claimant  against  the  responsible  party  or  guaran- 

20  tor,    the    Corporation   shall   recover   under   subsection 

21  (a)— 

22  {(A)  the   amount  the   Corporation  has  paid 

23  the    claimant,    except   that   the    portion    of   such 

24  amount  in  excess  of  the  amount  offered  to  the 

25  claimant   by   the   responsible   party   or  guarantor 
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1  shall    he    subject    to    dispute    by    the    responsible 

2  party  or  guarantor; 

3  {(B)  interest  on  the  portion  of  such  excess,  if 

4  any,  which  is  recovered  by  the  Corporation,  for  a 

5  period  determined  in  the  same  manner  as  in  para- 

6  graph  (1)(B);  and 

7  {(C)  all  costs  incurred  by  the  Corporation  by 

8  reason  of  the  claim  of  the  Corporation  against  the 

9  responsible  party  or  guarantor. 

10  {(3)  Failure  to  settle  where  payment  of 

11  corporation  does  not  exceed  offer  by  respon- 

12  sible  party. — In  a  case  in  which  the  Corporation 

13  has  compensated  a  claimant  for  a  claim  presented  to 

14  the    Corporation   under    section    507(c)(2)    where    the 

15  amount  the  Corporation  has  paid  to  the  claimant  is  less 

16  than  or  equal  to  the  largest  amount  the  responsible 

17  party  or  guarantor  offered  to  the  claimant  in  satisfac- 

18  tion  of  the  claim  of  the  claimant  against  the  responsible 

19  party  or  guarantor,  the  Corporation  shall  recover  under 

20  subsection  (a) — 

21  {(A)  the  amount  the  Corporation  has  paid  to 

22  the  claimant;  and 

23  {(B)  interest— 

24  {(i)  for  the  period  beginning  on  the  date 

25  on  which  the   claim  was  presented  by  the 
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1  claimant  to  the  responsible  party  or  guaran- 

2  tor  and  ending  on  the  date  on  which  the  re- 

3  sponsible  party  or  guarantor  offered  to  the 

4  claimant  the  largest  amount  referred  to  in 

5  this  ^paragraph,  except  that  if  the  responsible 

6  party    or    guarantor    offered    such    amount 

7  within  sixty  days  after  the  date  upon  which 

8  the  claim  of  the  claimant  was  presented  to 

9  the  responsible  party  or  guarantor  or  adver- 

10  tising   was   commenced   under   section   506, 

11  whichever  is  later,  the  responsible  party  or 

12  guarantor  shall  not  be  liable  for  interest  for 

13  such  period;  and 

14  {(ii)   for   the   period   beginning   on   the 

15  date  on  which  the  claim  of  the  Corporation 

16  against   the   responsible   party   or  guarantor 

17  was   presented  to   the   responsible   party  or 

18  guarantor  to  the  date  on  which  the  Corpora- 

19  tion  is  paid,  inclusive,  except  that  if  the  re- 

20  sponsible   party   or   guarantor   offers   to   the 

21  Corporation  the  amount  finally  paid  to  the 
.22  Corporation  in  satisfaction  of  the  claim  of  the 

23  Corporation,  interest  shall  not  be  paid  for  the 

24  period  beginning  on  the  date  on  which  such 

25  offer  is   made   and   ending   on   the   date   on 
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1  which    the    Corporation    accepts    that   offer, 

2  inclusive. 

3  {(4)  Special  eules. — For  purposes  of  this  sub- 

4  section — 

5  {(A)  interest  shall  be  calculated  in  accord- 

6  ance  with  section  504(e);  and 

7  {(B)    costs    recoverable    under    paragraphs 

8  (1)(C)  and  (2)(C)  include,  but  are  not  limited  to, 

9  processing  costs,  investigating  costs,  court  costs, 

10  and  attorney's  fees. 

11  {(c)  Payment  of  Certain  Interest  to  Claim- 

12  ant. — The  Corporation  shall  pay  over  to  the  claimant  that 

13  portion  of  any  interest  the  Corporation  recovers  under  sub- 

14  sections  (b)(1)(B)  and  (b)(2)(B)  for  the  period  beginning  on  the 

15  date  on  which  the  claim  of  the  claimant  was  first  presented  to 

16  the  Corporation  or  the  responsible  party  or  guarantor  to  the 

17  date  upon  which  the  claimant  was  paid  by  the  Corporation, 

18  inclusive. 

19  {(d)  Application  of  Liability  Limits. — The  Cor- 

20  poration  is  entitled  to  recover  for  all  interest  and  costs  speci- 

21  fied  in  subsection  (b)  without  regard  to  any  limitation  of  li- 

22  ability  to  which  the  responsible  party  or  guarantor  may  oth- 

23  erwise  be  entitled.  The  payment  of  such  interest  and  costs  by 

24  a  guarantor  shall  be  subject  to  section  505(e). 
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1  {SEC.  509.  JURISDICTION  AND  VENUE. 

2  {(a)  Jurisdiction.— The  United  States  district  courts 

3  shall  have  exclusive  original  jurisdiction  over  all  controver- 

4  sies  arising  under  this  subtitle  and  subtitles  B  and  0,  without 

5  regard  to  the  citizenship  of  the  parties  or  the  amount  in 

6  controversy. 

7  {(b)  Venue. — Unless  otherwise  provided  in  this  title, 

8  "venue  shall  lie  in  any  district  wherein  the  injury  complained 

9  of  occurred,  or  wherem  the  responsible  party  or  guarantor 

10  resides,  may  be  found,  .or  lias  his  principal  office.  For  pur- 

1 1  poses  of  this  section,  the  Corporation  resides  in  the  District 

12  of  Columbia. 

13  {SEC.  510.  RELATIONSHIP  TO  OTHER  LAW. 

14  {(a)  PEEEMPTiON.-^fecept  as  provided  in  this  sub- 

15  title— 

16  {(1)  no  action  may  be  brought  in  any  court  of  the 

17  United  States,  or  of  any  State  or  political  subdivision 

18  thereof,  for  an  economic  loss  compensable  under  this 

19  subtitle, 

20  {(2)  no  person  may  be  required  to  contribute  to 

21  any  fund,  the  purpose  of  which  is  to  compensate  for 

22  damages   for   an   economic   loss   described   in   section 

23  503(a),  except  that,  for  a  period  of  three  years  begin- 

24  ning  on  the  effective  date  of  this  section,  any  State 

25  which  on  such  date  has  in  effect  a  statute  that  requires 

26  such  contributions  may  continue  to  require  such  contri- 
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1  butions  within  the  limits  established  by  such  statute  .is 

2  those  limits  exist  on  such  date,  and 

3  {(3)  no  person  may  be  required  to  establish  or 

4  maintain  evidence  of  financial  responsibility  relating  to 

5  the  satisfaction  of  a  claim  compensable  under  this  sub- 

6  title. 

7  {(b)  State  Financing  of  Preparation  for  Oil 

8  Pollution  Cleanup. — Nothing  in  this  title  shall  preclude 

9  any  State  from  imposing  a  tax  or  fee  upon  any  person  or 

10  upon  oil  in  order  to  finance  the  purchase  and  prepositioning 

11  of  oil  pollution  cleanup  and  removal  equipment  or  to  finance 

12  other  preparations  for  responding  to  a  discharge  of  oil  which 

13  affects  such  State. 

14  {(c)  Actions  by  Corporation. — Nothing  in  subsec- 

15  tion  (a)  shall  prohibit  an  action  by  the  Corporation  under  any 

16  other  provision  of  law  to  recover  compensation  paid  under 

17  this  subtitle. 

18  {SEC.  511.  PENALTIES. 

19  {Any  person  who,  after  notice  and  an  opportunity  for  a 

20  hearing,  is  found  to  have  failed  to  comply  with  the  require- 

21  ments  of  section  505  or  the  regulations  issued  thereunder  or 

22  with  any  denial  or  detention  order  shall  be  liable  to  the 

23  United  States  for  a  civil  penalty,  not  to  exceed  $10,000  for 

24  each  violation.  The  amount  of  the  civil  penalty  shall  be  as- 

25  sessed  by  the  Secretary  by  written  notice.  In  determining  the 
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1  amount  of  such  penalty,  the  Secretary  shall  take  into  account 

2  the  nature,  circumstances,  extent,  and  gravity  of  the  prohibit- 

3  ed  acts  committed  and,  with  respect  to  the  violator,  the 

4  degree  of  culpability,  any  history  of  prior  offenses,  ability  to 

5  pay,  and  such  other  matters  as  justice  may  require.  The  Sec- 

6  retary  may  compromise,  modify,  or  remit  with  or  without 

7  conditions,  any  civil  penalty  which  is  subject  to  imposition  or 

8  which  has  been  imposed  under  this  section.  If  any  person 

9  fails  to  pay  an  assessment  of  a  civil  penalty  after  it  has 

10  become  final,  the  Secretary  may  refer  the  matter  to  the  At- 

1 1  torney  General  for  collection. 

12  {SEC.  512.  AUTHORIZATION  OF  APPROPRIATIONS. 

13  {There  are  authorized  to  be  appropriated  for  fiscal  years 

14  beginning  on  or  after  October  1,  1985,  such  sums  as  may  be 

15  necessary  to  carry  out  this  title. 

16  {SUBTITLE  B— MARINE   OIL  POLLUTION  LNSUR- 

17  ANCE    CORPORATION    AND    COMPENSATION 

18  FUND 

19  {SEC.   521.   MARINE   OIL   POLLUTION   INSURANCE   CORPORA- 

20  TION. 

21  {(a)  Establishment.— The  Marine  Oil  Pollution  In- 

22  surance  Corporation  is  established,  subject  =to  the  direction 

23  and  supervision  of  the  Secretary  of  Transportation,   as  a 

24  wholly  owned  Government  corporation.  The  Corporation — 
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1  {(1)  shall  have  succession  in  its  corporate  name; 

2  and 

3  {(2)  shall  be  held  to  be  an  inhabitant  and  resident 

4  of  the  District  of  Columbia  within  the  meaning  of  the 

5  laws  of  the  United  States  relating  to  venue  of  civil 

6  suits. 

7  {(b)  Management. — The  management  of  the  Corpora- 

8  tion  shall  be  vested  in  an  Administrator  who  shall  be  appoint- 

9  ed  by  the  President,  by  and  with  the  advice  and  consent  of 

10  the  Senate,  for  a  term  of  seven  years  and  who  shall  report 

1 1  directly  to  the  Secretary  of  Transportation.  Any  Administra- 

12  tor  appointed  to  fill  a  vacancy  in  that  position  before  the 

13  expiration  of  the  term  for  which  a  predecessor  was  appointed 

14  shall  be  appointed  for  the  remainder  of  that  term. 

15  {(c)  General  Powees. — For  the  purpose  of  carrying 

16  out  its  functions  under  this  title,  the  Corporation — 

17  {(1)  may  adopt  and  use  a  corporate  seal,  which 

18  shall  be  judicially  noticed; 

19  {(2)  may  sue  and  be  sued  in  its  corporate  name; 

20  {(3)  may  adopt,  amend,  and  repeal  bylaws,  rules, 

21  and  regulations   governing   the   manner  in   which  its 

22  business  may  be  conducted  and  the  powers  vested  in  it 

23  may  be  exercised; 

24  {(4)  may  make  and  carry  out  contracts  or  agree- 

25  ments  necessary  to  the  conduct  of  its  business; 
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1  {(5)  may  appoint  and  fix  the  compensation,  in  ac- 

2  cordance  with  the  provisions  of  chapter  51  and  sub- 

3  chapter  III  of  chapter  53  of  title  5,  of  officers  and  em- 

4  ployees  necessary  for  the  conduct  of  its  business  (with- 

5  out  regard  to  any  administratively  imposed  limits  on 

6  personnel),  define 'their  authority -and  duties,  and  dele- 

7  gate  to  them  such  of  the  powers  vested  in  the  Corpora- 

8  tion  as  the  Administrator  may  decide; 

9  {(6)  may  'obtain  the  services  and  fix  the  compen- 

10  sation  of  experts  and  consultants; 

11  {(7)  may  acquire,  by  purchase,  lease,  ccmdemna- 

12  tion,  or-^doriation,  'such  real  and  personal  property,  or 

13  any  interest  therein,  and  may  sell,  lease,  or  otherwise 

14  dispose  of  such  real  and  personal  property,  as  the  Ad- 

15  ministrator  considers  necessary  for  the  conduct  of  its 

16  business; 

17  {(8)  may  use  the  United  States  mails  in  the  same 

18  manner  as  executive  departments  of  the  Government; 

L  tj  ailU 

20  {(9)  shall  determine  the  character  of  and  the  ne- 

21  cessity  for  its   obligations   and  expenditures,   and  the 

22  manner  in  which  they  shall  be  incurred,  allowed  and 

23  paid,  subject  to  provisions  of  law  specifically  applicable 

24  to  Government  corporations;  and 
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1  {(10)  may  exercise  all  other  lawful  powers  neees- 

2  sary   to   carry   out   the   functions   of   the   Corporation 

3  under  this  title. 

4  {(d)  Annual  Report. — The  Corporation  shall  report 

5  annually  to  the  Secretary  on  the  activities  of  the  Corporation 

6  during  the  preceding  year.  The  Corporation  shall  include  in 

7  any  such  report  any  recommendations  for  legislative  changes 

8  needed  for  the  Corporation  to  carry  out  the  purposes  of  this 

9  title. 

10  {SEC.  522.  MARINE  OIL  POLLUTION  COMPENSATION  FUND. 

11  {(a)    Establishment. — The    Marine    Oil    Pollution 

12  Compensation  Fund  is  established  and  shall  be  held  and  ad- 

13  ministered  by  the  Marine  Oil  Pollution  Insurance  Corpora- 

14  tion. 

15  {(b)  Composition  of  the  Fund.— There  shall  be  de- 

16  posited  in  the  Fund — 

17  {(1)  premiums  paid  to  the  Corporation  under  sec- 

18  tion  523; 

19  {(2)  amounts  recovered,  collected,  or  received  on 

20  behalf  of  the  Fund  under  subtitle  A; 

21  {(3)  amounts  transferred  to  the  Fund  under  sec- 

22  tions  542(d)  and  542(e); 

23  {(4)  income  earned  on  investments  under  subsec- 

24  tion  (d);  and 

25  {(5)  amounts  borrowed  under  section  524(d). 
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1  {(c)  Purposes  foe  Which  Fund  is  Available. — 

2  ;  The  Fund  shall  be  available  for  purposes  of — 

3  .{(1)  the  immediate  payment  of  removal  costs  de- 

4  scribed  in  section  501(24)(A)  and  of  reasonable  costs 

5  incurred  by  the  President  or  the  Governor  of  a  State 

6  as  trustee  under  section  503(a)(3)  in  assessing  damaged 

7  natural  resources  and  preparing  a  restoration  and  ac- 

8  quisition  plan  with  respect  to  the  damaged  natural  re- 

9  sources; 

10  {(2)  the  payment  of  claims  under  subtitle  A  for 

11  damage  which  is  not  otherwise  compensated; 

12  {(3)  carrying  out  subsections  (c),  (d),  (i),  and  (1)  of 

13  section  3.11  of  the  Federal  Water  Pollution  Control 

14  Act  with  respect  to  any  discharge  of  oil  (as  defined  in 

15  that  section); 

16  {(4)  carrying  out  section  5  of  the  Intervention  on 

17  the  High  Seas  Act  relating  to  oil  pollution  or  the  sub- 

18  stantial  threat  of  oil  pollution; 

19  {(5)  the  payment  of  costs  of  administration  of  this 

20  title;  and 

21  {(6)  the  payment  of  contributions  to  the  Interna- 

22  tional  Fund  in  accordance  with  section  564. 

23  {(d)  Investment. — The  Corporation  shall  invest  such 

24  portion  of  the  Fund  as  is  not,  in  the  judgment  of  the  Adminis- 

25  trator,  required  to  meet  current  withdrawals.  Such  invest- 
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1  mejits  shall  be  in  obligations  of  the  United  Stales  and  obliga- 

2  tions  guaranteed  as  to  principal  and  interest  by  the  United 

3  States,  with  maturities  suitable  for  the  needs  of  the  Corpora- 

4  tion  and  bearing  interest  at  rates  determined  by  the  Secre- 

5  tary,  taking  into  consideration  current  market  yields  on  out- 

6  standing  marketable  obligations  of  the  United  States  of  com- 

7  parable  maturities,  adjusted  to  the  nearest  one-eighth  of  1 

8  percent.  Except  as  provided  in  subsection  (e),  the  income  on 

9  such  investments  shall  be  credited  to  and  form  a  part  of  the 

10  Fund.  The  Corporation  shall  not  sell  investments  in  excess  of 

11  $100,000,000  at  one  time  without  the  approval  of  the  Secre- 

12  tary  and  the  Secretary  of  the  Treasury.  The  Secretary  of  the 

13  Treasury  may  waive  the  requirement  for  approval  under  this 

14  subsection  for  any  period  of  time  or  under  any  conditions  as 

15  the  Secretary  of  the  Treasury  may  decide. 

16  {(e)  Rebate. — Whenever  the  amount  in  the  Fund  (in- 

17  eluding  the  value  of  obligations  held  under  subsection  (d))  ex- 

18  ceeds  $300,000,000,  the  amount  of  any  income  from  such 

19  obligations  shall  be  rebated  to  the  owners  of  oil  with  respect 

20  to  which  premiums  were  first  paid  under  section  523  and 

21  with  respect  to  which  a  rebate  has  not  previously  been  made 

22  under  this  subsection.  Payment  of  rebates  required  by  the 

23  preceding  sentence  shall  be  made  not  less  often  than  annual- 

24  ly.  If  for  any  reason  such  income  cannot  be  rebated  under 
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1  this  subsection  after  due  diligence  to  do  so,  the  amount  of 

2  such  income  shall  be  retained  by  the  Fund. 

3  {SEC.  523.  PREMIUMS. 

4  {(a)  Amount. — A  premium  not  to  exceed  1.3  cents  per 

5  barrel  shall  be  paid  to  the  Corporation  for  deposit  into  the 

6  Fund  on — 

7  {(1)  crude  oil  or  other  petroleum  products  entered 

8  into  the  United  States  for  consumption,  use,  or  ware- 

9  housing,  by  the  person  so  entering  the  crude  oil  or 

10  other  petroleum  product; 

11  {(2)  crude  oil  received  at  a  United  States  refinery, 

12  by  the  operator  of  that  refinery;  and 

13  {(3)  crude  oil  exported  from  the  United  States,  by 

14  the  person  exporting  the  crude  oil. 

15  {(b)  Ceedits  for  Contributions  to  Deepwater 

16  Port  and  Offshore  Oil  Funds. — There  shall  be  credited 

17  against  the   amount  of  premiums  imposed  on  any  person 

18  under  subsection  (a)  of  this  section  the  amount  paid  by  such 

19  person  into  the  Deepwater  Port  Liability  Fund  and  the  Off- 

20  shore  Oil  Pollution  Compensation  Fund.  A  person  entitled  to 

21  a  credit  under  this  provision  may  transfer  that  entitlement  to 

22  another  person. 

23  {(c)  Prohibition  on  Double  Collection. — No  pre- 

24  mium  shall  be  collected  under  this  section  with  respect  to  any 

25  oil  if  the  person  who  would  be  liable  for  the  premium  estab- 
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1  lishes  that  a  premium  has  heen  previously  imposed  under  this 

2  section  with  respect  to  that  oil. 

3  {(d)  Effective  Period. — The  premium  imposed  by 

4  subsection  (a)  shall  only  be  in  effect  during  any  period  when 
,  5  the  amount  in4he  Fund  (including  the  value  of  any  securities 

6  held  by  the  Fund  pursuant  to  section  522(d))  is  less  than 

7  $200,000,000. 

8  {(e)  Procedures. — The  Corporation  shall  by  regula- 

9  tion  establish  procedures  for  the  establishment  and  collection 

10  of  the  premium  imposed  by  subsection  (a). 

11  {(f)    Collection. — The    Corporation   may   bring   an 

12  action  in  the  district  court  of  the  United  States  for  the  collec- 

13  tion  of  any  premium  required  to  be  paid  under  this  section. 

14  {SEC.  524.  LIMITATION  ON  CORPORATION'S  LIABILITY. 

15  {(a)  Claims  Payable  Only  From  Fund. — Any  claim 

16  filed  against  the  Corporation  may  be  paid  only  out  of  the 

17  Fund.  Nothing  in  this  title  (or  in  any  amendment  made  by 

18  this  title)  shall  authorize  the  payment  by  the  United  States  of 

19  any  additional  amount  with  respect  to  any  such  claim  out  of 

20  any  source  other  than  the  Fund. 

21  {(b)    Prohibition    on    Eeducing    Fund    Below 

22  $30,000,000. — No  amount  in  the  Fund  may  be  used  to  pay 

23  any  claim,  except  for  removal  costs,  to  the  extent  that  the 

24  payment  of  that  claim  would  result  in  the  Fund  having  an 

25  amount  less  than  $30,000,000. 
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1  {(c)  Priority  of  Claims. — If  at  any  time  the  Corpo- 

2  ration  is  unable  by  reason  of  subsection  (b)  to  pay  all  of  the 

3  claims,  except  for  removal  costs,  payable  at  that  time,  those 

4  claims  shall,  to  the  extent  permitted  under  subsection  (b),  be 
5 '  paid  in  full  in  the  order  in  which  they  were  finally  deter- 

6  mined.  Subject  to  approval  of  the  Secretary,  the  Corporation 

7  may  borrow  under  subsection  (d)  for  purposes  of  paying  such 

8  claims  in  such  order. 

9  {(d)  Borrowing  Authority. — The  Corporation  is  au- 

10  thorized  to  issue  to  the  Secretary  of  the  Treasury  notes  or 

11  other  obligations,  in  such  forms  and  denominations,  bearing 

12  such  maturities,  and  subject  to  such  terms  and  conditions  as 

13  may  be  agreed  upon  by  the  Corporation,  the  Secretary,  and 

14  the  Secretary  of  the  Treasury.  Such  notes  or  other  obliga- 

15  tions  shall  bear  interest  at  a  rate  determined  by  the  Secretary 

16  of  the  Treasury,  taking  into  consideration  the  current  aver- 

17  age  market  yield  on  outstanding  marketable  obligations  of  the 

18  United  States  of  comparable  maturities  during  the  month 

19  preceding  the  issuance  of  such  notes  or  other  obligations  of 

20  the  Corporation.  The  Secretary  of  the  Treasury  is  authorized 

21  and  directed  to  purchase  any  notes  or  other  obligations  issued 

22  by  the  Corporation  under  this  subsection,  and  for  that  pur- 

23  pose  he  is  authorized  to  use  as  a  public  debt  transaction  the 

24  proceeds  from  the  sale  of  any  securities  issued  under  chapter 

25  31  of  title  31,  United  States  Code.  The  purposes  for  which 
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1  securities  may  be  issued  under  that  chapter,  are  extended  to 

2  include  any  purchase  of  such  notes  and  obligations.  The  Sec- 

3  retary  of  the  Treasury  may  at  any  time  sell  any  of  the  notes 

4  or  other  obligations  acquired  by  him  under  this  subsection. 

5  All  redemptions,  purchases,  and  sales  by  the  Secretary  of  the 

6  Treasury  of  such  notes  or  other  obligations  shall  be  treated  as 

7  public  debt  transactions  of  the  United  States.  The  Corpora- 

8  tion's  outstanding  indebtedness  under  this  subsection  shall 

9  not  exceed  $300,000,000  at  any  time. 

10  {(e)  Liability  Limit  Per  Incident. — The  liability  of 

11  the  Corporation  under  this  title  with  respect  to  one  incident 

12  shall  not  exceed  $200,000,000.  If  the  Corporation  is  unable 

13  by  reason  of  the  preceding  sentence  to  pay  all  claims  with 

14  respect    to    the    incident,    the    claims    shall    be    reduced 

15  proportionately. 

16  {SEC.  525.  SERVICES  AND  FACILITIES  OF  OTHER  AGENCIES. 

17  {(a)  Use  of  Services  and  Facilities. — The  Corpo- 

18  ration  may,  with  the  consent  of  the  agency  concerned,  accept 

19  and  use,  on  a  reimbursable  basis,  the  officers,  employees, 

20  services,  facilities,  and  information  of  any  agency  of  the  Fed- 

21  eral  Government,  except  that  any  agency  having  custody  of 

22  any  data  .relating  to  any  of  the  matters  within  the  jurisdiction 

23  of  the  Corporation  shall,  upon  request  of  the  Administrator, 

24  make    that    data    available    to    the    Corporation    without 

25  reimbursement. 
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1  {(b)  Retirement  and  Disability  Fund. — The  Cor- 

2  poration  shall  contribute  to  the  Civil  Service  Retirement  and 

3  Disability  Fund,  on  the  basis  of  annual  billings  as  determined 

4  by  the  Office  of  Personnel  Management,  for  the  Govern- 

5  ment's  share  of  the  cost  of  the  civil  service  retirement  system 

6  applicable  to  the  Corporation's  officers  and  employees  and 

7  their  beneficiaries.  The  Corporation  shall  also  contribute  to 

8  the  Employee's  Compensation  Fund,  on  the  basis  of  annual 

9  billings  as  determined  by  the  Secretary  of  Labor,  for  the  ben- 

10  efit  payments  made  from  that  fund  on  account  of  the  Corpo- 

11  ration's  officers  and  employees.  The  annual  billings  shall  also 

12  include  a  statement  of  the  fair  portion  of  the  cost  of  the  ad- 

13  ministration  of  the  respective  funds,  which  shall  be  paid  by 

14  the  Corporation  into  the  Treasury  as  miscellaneous  receipts. 

15  {SEC.  526.  PENALTY  FOR  FAILURE  TO  PAY  PREMIUM. 

16  {Any  person  who  fails  to  pay  any  premium  as  required 

17  by  this  title  shall  be  liable  for  a  civil  penalty  not  to  exceed 

18  $10,000,  to  be  assessed  by  the  Secretary.  Such  penalty  shall 

19  be  in  addition  to  the  premium  required  to  be  paid  and  interest 

20  on  the  premium  in  an  amount  equal  to  the  amount  the  premi- 

21  um  would  have  earned  if  paid  when  due  and  invested  in  ac- 

22  cordance  with  section  522(d).  Upon  the  failure  of  any  person 

23  so  liable  to  pay  any  penalty,  premium,   or  interest  upon 

24  demand,  the  Attorney  General  may,  at  the  request  of  the 

25  Secretary,  bring  an  action  in  the  name  of  the  Corporation 
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1  against  that  person  for  the;  amount.  If  the  Attorney  (Jcneral 

2  does  not  bring  an  action  within  30  days,  the  Secretary  may 

3  do  so  in  the  name  of  the  Corporation. 

4  {SEC.  527.  GOVERNMENT  CORPORATION  LAWS. 

5  {Section  9101(3)  of  title  31,  United  States  Code,  is 

6  -amended  by  adding. at  the  end  thereof  the  following: 

7  {"(N)  the  Marine  Oil  Pollution  Insurance  Corpo- 

8  ration.". 

9  {SEC.  528.  COORDINATION  WITH  OTHER  PROVISIONS  OF  THIS 

10  TITLE. 

11  {(a)  Peevious  Claims  to  be  Paid  Eeom  Fund. — If 

12  any  provision  of  this  title  provides  that  the  balance  in  any 

13  iund  (hereinafter  in  this  subsection  referred  to  as  the  "trans- 

14  feror  fund")  is  to  be  transferred  to  the  Marine  Oil  Pollution 

15  Compensation  Fund,  any  claim  which  arises  before  the  effec- 

16  tive  date  of  such  transfer  (to  the  extent  such  claim  would 

17  have  been  payable  out  of  the  transferor  fund),  shall  be  pay- 

18  able  out  of  the  Marine  Oil  Pollution  Compensation  Fund  not- 

19  withstanding  any  of  the  limitations  imposed  by  this  subtitle. 

20  {(b)  Teans-Alaska  Pipeline  Liability  Fund. — (1) 

21  If  the  Secretary  or  the  Secretary's  delegate  determines  that 

22  there  is  a  Trans-Alaska  Pipeline  Liability  Fund  deficit,  the 

23  premium  imposed  by  section  523   on  oil  first  transported 

24  through  the  Trans-Alaska  Pipeline  after  the  date  of  that  de- 
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1  termination  shall  be  increased  by  2  cents  per  barrel  until  the 

2  total  amount  of  the  increased  premiums  equals  the  deficit. 

3  {(2)  For  purposes  of  paragraph  (1)  of  this  subsection, 

4  the   term   "Trans- Alaska   Pipeline   Liability   Fund   deficit" 

5  means  the  excess  (if  any)  of — 

6  {(A)  the  amount  certified  by  the  Board  of  Trust- 

7  ees  of  the  Trans-Alaska  Pipeline  Liability  Fund  as  the 

8  total   amount   of   the   claims   outstanding   against   the 

9  Trans-Alaska   Pipeline    Liability   Fund   under    section 

10  542(a)(3)  of  this  title,  over 

11  {(B)  the  total  amount  of  the  assets  of  the  Trans- 

12  Alaska  Pipeline  Liability  Fund  as  of  the  effective  date 

13  of  this  section. 

14  {SEC.  529.  DEFINITIONS  AND  SPECIAL  RULES. 

15  {(a)  Definitions. — For  purposes  of  this  subtitle — 

16  {(1)  terms  defined  in  subtitle  A  have  the  same 

17  meanings  when  used  in  this  subtitle; 

18  {(2)  the  term   "barrel"  means  forty-two  United 

19  States  gallons  at  sixty  degrees  Fahrenheit; 

20  {(3)  the  term  "Fund"  means  the  Marine  Oil  Pol- 

21  lution  Compensation  Fund;  and 

22  {(4)  the  term  "United  States",  in  addition  to  the 

23  meaning  given  in  section  501,  includes  the  outer  Conti- 

24  nental  Shelf  and  any  foreign  trade  zone  of  the  United 

25  States. 
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1  {(b)  Special  Rule. — In  the  case  Of  any  United  Stales 

2  refinery  which  produces  natural  gasoline  from  natural  gas, 

3  the  gasoline  so  produced  shall  be  treated  as  received  at  the 

4  refinery  at  the  time  so  produced. 

5  {SUBTITLE  C— REGULATIONS,  EFFECTIVE 

6  DATES,  AND  SAVINGS  PROVISIONS 

7  {SEC.  541.  EFFECTIVE  DATES. 

8  {(a)  Pkovisions  Taking  Effect  on  Date  of  En- 

9  actment. — This  section,  section  501,  section  502,  section 

10  512,  subtitle  B  (other  than  sections  522(c),  523(a),  (b),  (c), 

11  and  (e),  524(b),  (c),  (d),  and  (e),  and  526),  section  542(a)  (1) 

12  and  (3),  section  543,  section  544,  and  each  provision  of  sub- 

13  title  A  that  authorizes  the  promulgation  of  regulations  shall 

14  be  effective  on  the  date  of  the  enactment  of  this  title. 

15  {(b)  Subtitle  D. — Subtitle  D  shall  take  effect  on  the 

16  first  date  on  which  both  the  International  Convention  on 

17  Civil  Liability  for  Oil  Pollution  Damage  and  the  International 

18  Convention  on  the  Establishment  of  an  International  Fund 

19  for  Compensation  for  Oil  Pollution  Damage  are  in  force  with 

20  respect  to  the  United  States. 

21  {(c)  Provisions  Taking  Effect  in  180  Days. — All 

22  mother  provisions  of  this  title,  and  the  regulations  issued  under 

23  this  title,  shall  take  effect  180  days  after  the  date  of  enact- 

24  ment  of  this  title,  except  that  the  penalty  prescribed  by  sec- 

25  tion  511  for  failure  to  comply  with  the  requirements  of  sec- 
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1  tion  505  or  the  regulations  issued  thereunder  shall  not  be 

2  effective  until  the  ninetieth  day  after  issuance  of  those  regu- 

3  lations  or  the  two  hundred  and  seventieth  day  after  the  date 

4  of  enactment  of  this  title,  whichever  is  earlier. 

5  {(d)  Regulations  Respecting  Financial  Respon- 

6  sibility. — Any  regulation  respecting  financial  responsibility, 

7  issued  pursuant  to  any  provision  of  law  repealed  by  section 

8  542,  and  in  effect  on  the  day  immediately  preceding  the  ef- 

9  fective  date  of  section  542  shall  remain  in  force  until  super- 

10  seded  by  regulations  issued  under  subtitle  A. 

1 1  {SEC.  542.  CONFORMING  AMENDMENTS. 

12  {(a)     Teans-  Alaska     Pipeline     Authorization 

13  Act. — (1)  The  first  sentence  of  subsection  (b)  of  section  204 

14  of  the  Trans- Alaska  Pipeline  Authorization  Act  (43  U.S.C. 

15  1653(b);  87  Stat.  586)  is  amended  by  inserting  "in  the  State 

16  of  Alaska"  after  "any  area"  and  by  inserting  "related  to  the 

17  trans-Alaska  oil  pipeline"  after  "any  activities".  Such  sub- 

18  section  is  further  amended  by  inserting  at  the  end  thereof  the 

19  following  new  sentence:  "This  subsection  shall  not  apply  to 

20  removal  costs  resulting  from  oil  pollution  as  that  term  is  de- 

21  fined  in  section  501  of  the  Comprehensive  Oil  Pollution  Li- 

22  ability  and  Compensation  Act.". 

23  {(2)  Subsection  (c)  of  section  204  of  the  Trans-Alaska 

24  Pipeline  Authorization  Act  (43  U.S.C.  1653(c))  is  repealed. 

25  Such  repeal  shall  not  affect  the  applicability  of  such  subsec- 
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1  basis,  to  the  owners  of  the  oil  at  the  time  it  was  loaded  on  the 

2  vessel. 

3  {(B)  After  the  settlement  of  all  claims  described  in  sub- 

4  paragraph  (A)  and  the  completion  of  all 'actions,  if  any,  by  the 

5  Trans-Alaska    Pipeline    Liability    Fund    for    recovery    of 

6  amounts  paid  on  such  claims,  the  remaining  amounts  in  such 

7  Fund  shall  be  rebated  directly,  on  a  pro  rata  basis,  to  the 

8  owners  of  the  oil  at  the  time  it  was  loaded  on  the  vessel. 

9  {(C)  Whenever  a  rebate  is  made  on  a  pro  rata  basis  to 

10  the  owners  of  oil  under  subparagraph  (A)  or  (B),  each  such 

11  owner's  share  of  the  rebate  shall  be  an  amount  determined  by 

12  dividing  the  amount  contributed  by  such  owner  to  the  Trans- 

13  Alaska  Pipeline  Liability  Fund  by  the  total  amount  contribut- 

14  ed  by  all  such  owners  to  such  Fund. 

15  {(b)  Intervention  on  the  High  Seas  Act. — Sec- 

16  tion  17  of  the  Intervention  on  the  High  Seas  Act  (33  U.S.C. 

17  1486;  88  Stat.  10)  is  amended  to  read  as  follows: 

18  {"Sec.   17.  The  Marine  Oil  Pollution  Compensation 

19  Fund  established  under  subtitle  B  of  the  Comprehensive  Oil 

20  Pollution  Liability  and  Compensation  Act  shall  be  available 

21  to  the  Secretary  for  actions  and  activities  relating  to  oil  pol- 

22  lution  (as  defined  in  section  501  of  that  Act),  or  the  substan- 

23  tial  threat  of  oil  pollution,  taken  under  section  5  of  this  Act.". 
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1  tion  to  claims  arising  before  the  effective  date  of  this  para- 

2  graph.  Notwithstanding  section  541,  the  repeal  of — 

3  {(A)  paragraph  (4)  of  such  subsection  (establishing 

4  the  Trans- Alaska  Pipeline  Liability  Fund), 

5  {(B)   paragraph   (6)   of   such    subsection   (to   the 

6  extent  it  permits   costs   of  administration  to  be  paid 

7  from  the  Fund  and  permits  amounts  in  the  Fund  to  be 

8  invested),  and 

9  {(C)  paragraph  (8)  of  such  subsection  (permitting 

10  recovery  by  subrogation), 

1 1  shall  only  become  effective  upon  the  payment  by  the  Board  of 

12  Trustees  of  the  Trans- Alaska  Pipeline  Liability  Fund  of  all 

13  claims  certified  under  paragraph  (3)  of  this  subsection,  the 

14  rebate  of  all  remaining  amounts  under  paragraph  (3)  of  this 

15  subsection,  and  the  completion  of  all  actions  required  to  carry 

16  out  paragraph  (3)  of  this  subsection. 

17  {(3)(A)  Not  later  than  210  days  after  the  date  of  enact- 

18  ment  of  this  paragraph,  the  Board  of  Trustees  of  the  Trans- 

19  Alaska  Pipeline  Liability  Fund  shall  certify  to  the  Secretary 

20  of  Transportation  the  total  amount  of  claims  outstanding 

21  against  such  Fund,  as  of  the  effective  date  of  paragraph  (2)  of 

22  this  subsection.  The  amount  in  the  Trans-Alaska  Pipeline  Li- 

23  ability  Fund  exceeding  the  total  amount  certified  under  the 

24  preceding  sentence  shall  be  rebated  directly,  on  a  pro  rata 
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1  {(c)  Federal  Water  Pollution  Control  Act. — 

2  Section  311  of  the  Federal  Water  Pollution  Control  Act  is 

3  amended  as  follows: 

4  {(1)  Subsection  (a)  is  amended  by  striking  out  the 

5  period  at  the  end  of  paragraph  (17)  and  inserting  in 

6  lieu  thereof  a  semicolon  and  by  adding  at  the  end  the 

7  following  new  paragraph: 

8  {"(18)  'person  in  charge'  means  the  individual  im- 

9  mediately  responsible  for  the  operation  of  a  vessel  or 

10  facility/'. 

11  {(2)  Paragraph  (5)  of  subsection  (b)  is  amended  in 

12  the  last  sentence  by  inserting  after  f 'person"  the  fol- 

13  lowing:  "or  his  employer". 

14  {(3)  Subparagraph  (A)  of  paragraph  (6)  of  subsec- 

15  tion  (b)  is  amended — 

16  {(A)  in  the  first  and  second  sentences,  by 

17  striking  out  "or  person  in  charge"  each  place  it 

18  appears  and  inserting  in  lieu  thereof  "person  in 

19  charge,  or  employer  of  such  person  in  charge"; 

20  and 

21  {(B)  in  the  third  sentence,  by  striking  out 

22  "the   owner   or   operator"    and   inserting   in   lieu 

23  thereof  "whoever  being". 

24  {(4)  Subparagraph  (B)  of  paragraph  (6)  of  subsec- 

25  tion  (b)  is  amended  in  the  first  and  second  sentences  by 
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1  striking  out  "or  person  in  charge"  each  place  it  ap- 

2  pears  and  inserting  in  lieu  thereof  ' 'person  in  charge, 

3  or  employer  of  such  person  in  charge". 

4  {(5)  Subsection  (c)(2)(H)  is  amended  by  striking 

5  out  "from  the  fund  established  under  subsection  (k)  of 

6  this  section  for  the  reasonable  costs  incurred  in  such 

7  removal"  and  inserting  in  lieu  thereof  the  following:  ", 

8  in  the  case  of  any  discharge  of  oil  from  a  vessel  or  fa- 

9  cility,  for  the  reasonable  costs  incurred  in  such  removal 

10  from  the  Marine  Oil  Pollution  Compensation  Fund". 

11  {(6)  Subsection  (d)  is  amended  by  striking  out  the 

12  last  sentence. 

13  {(7)  Subsections  (f),  (g),  and  (i)  of  section  311  of 

14  the   Federal  Water  Pollution   Control  Act   shall  not 

15  aPPty  with  respect  to  any  discharge  of  oil  resulting  in 

16  damages  for  which  a  claim  may  be  asserted  under  sub- 

17  title  A  of  this  title. 

18  {(8)   Subsection   (i)   is   amended   by   striking   out 

19  "(1)"  after  "(i)"  and  by  striking  out  paragraphs  (2)  and 

20  (3). 

21  {(9)(A)  Subsection  (k)  is  repealed,  effective  upon 

22  the  payment  from  the  fund  established  by  such  subsec- 

23  tion  of  all  claims  certified  under  subparagraph  (B)  and 

24  all    remaining   amounts    to    the    general   fund   of   the 

25  Treasury  under  subparagraph  (B). 
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1  {(B)  Not  later  than   180  days  after  the  effective 

-  2  date  of  this  paragraph,  the  Secretary  of  Transportation 

3  shall  certify  to  the  Secretary  of  the  Treasury  the  total 

4  amount  of  the  claims  outstanding  against  the  fund  es- 

5  tablished  by  subsection  (k)  as  of  the  effective  date  of 

6  this  paragraph.  The  amount  in  such  fund  exceeding  the 

7  total  -amount  certified  shall  be  transferred  to  the  gener- 

8  al  fund  of  the  Treasury.  If  the  amount  paid  in  settle- 

9  '  .    ment  of  such  claims  is  less  than  the  amount  so  certi- 

10  fied;  the  remainder  shall  be  transferred  to  the  general 

11  fund  of  the  Treasury.  Any  amounts  received  by  the 

12  United  States  under  section  311  with  respect  to  such 

13  claims  after  the  effective  date  of  the  repeal  of  subsec- 

14  tion  (k)  shall  be  deposited  in  the  general  fund  of  the 

15  Treasury. 

16  {(10)  Subsection  (1)  is  amended  by  striking  out  the 

17  second  sentence. 

18  {(11)  Subsection  (p)  is  repealed. 

19  {(12)  Section  311  is  amended  by  adding  at  the 

20  end  thereof  the  following  new  subsection: 

21  {"(s)   The   Marine   Oil   Pollution   Compensation  Fund 

22  shall  be  available  to  carry  out  subsections  (c),  (d),  (i),  and  (1) 

23  as  those  subsections  relate  to  discharges  of  oil.  Any  amounts 

24  received  by  the  United  States  under  this  section  with  respect 

25  to  claims  arising  on  or  after  the  effective  date  of  this  subsec- 
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1  tion  shall  be  deposited  in  the  Marine  Oil  Pollution  Compensa- 

2  tion  Fund.". 

3  {(d)  Deepwater  Port  Act  of  1974. — The  Deepwa- 

4  ter  Port  Act  of  1974  (33  U.S.C.  1501  et  seq.;  88  Stat.  2126) 

5  is  amended  as  follows: 

6  {(1)   Section  4(c)(1)  is   amended  by  striking  out 

7  "section  18(1)  of  this  Act"  and  inserting  in  lieu  thereof 

8  "section  505  of  the  Comprehensive  Oil  Pollution  Li- 

9  ability  and  Compensation  Act". 

10  {(2)  Subsections  (b),  (d),  (e),  (f),  (g),  (h),  (i),  (j),  (1), 

11  and  (n)  of  section  18  are  repealed  and  subsections  (c), 

12  (k),  and  (m)  of  section  18  are  redesignated  as  subsec- 

13  tions  (b),  (c),  and  (d),  respectively. 

14  {(3)  Paragraph  (3)  of  subsection  (b)  of  section  18 

15  (as  redesignated  by  paragraph  (2))  is  amended  by  strik- 

16  ing  out   "Deepwater  Port  Liability  Fund  established 

17  pursuant  to  subsection  (f)  of  this  section."  and  inserting 

18  in   lieu   thereof   "Marine   Oil   Pollution   Compensation 

19  Fund.". 

20  {(4)  Subsection  (c)  of  section  18  (as  redesignated 

21  by  paragraph  (2))  is  amended  to  read  as  follows: 

22  {"(c)  This  section  shall  not  be  interpreted  to  preclude 

23  any  State  from  imposing  additional  requirements,  not  incon- 

24  sistent  with  the  provisions  of  the  Comprehensive  Oil  Pollu- 
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1  tion  Liability  and  Compensation  Act,  for  any  discharge  of  oil 

2  from  a  deepwatcr  port  or  a  vessel  within  any  safety  zone.". 

3  {(5)  Any  amounts  remaining  in  the  Deepwater  Port  Li- 

4  ability  Fund  established  by  section  18(0  of  the  Deepwater 

5  Port  Act  of  1974  shall  be  deposited  in  the  Marine  Oil  Pollu- 

6  tion  Compensation  Fund.  The  Marine  Oil  Pollution  Compen- 

7  sation  Fund  shall  assume  all  liability  incurred  by  the  Deep- 

8  water  Port  Liability  Fund  under  the  Deepwater  Port  Act  of 

9  1974. 

10  {(e)    Outer    Continental    Shelf    Lands    Act 

11  Amendments  of  1978. — Title  III  of  the  Outer  Continental 

12  Shelf  Lands  Act  Amendments  of  1978  (Public  Law  95-372) 

13  is  repealed.  Any  amounts  remaining  in  the  Offshore  Oil  Pol- 

14  lution  Compensation  Fund  established  under  section  302  of 

15  that  title  shall  be  deposited  in  the  Marine  Oil  Pollution  Com- 

16  pensation  Fund  established  by  subtitle  B  of  this  title.  The 

17  Marine  Oil  Pollution  Compensation  Fund  shall  assume  all  li- 

18  ability  incurred  by  the  Offshore  Oil  Pollution  Compensation 

19  Fund  under  title  III  of  the  Outer  Continental  Shelf  Lands 

20  Act  Amendments  of  1978. 

21  {SEC.  543.  REGULATIONS  AND  DELEGATION  OF  AUTHORITY. 

22  {(a)   Secretary. — The    Secretary   of   Transportation 

23  may  prescribe  regulations  to  carry  out  the  functions  of  the 

24  Secretary  under  this  title.  The  Secretary  of  Transportation 
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1  may  delegate  any  of  the  authority  of  the  Secretary  under  this 

2  title  to  the  Marine  Oil  Pollution  Insurance  Corporation. 

3  {(b)  Cokporation. — The  Marine  Oil  Pollution  Insur- 

4  ance  Corporation  may  prescribe  regulations  to  carry  out  its 

5  functions  under  this  title. 

6  {SEC.  544.  SEPARABILITY. 

7  {If  any  provision  of  this^  title  or  the  applicability  thereof 

8  is  held  invalid,  the  remainder  of  this  title  shall  mot  be  affected 

9  thereby. 

10  {SUBTITLE  D— IMPLEMENTATION  OF 

11  .CONVENTIONS 

12  {SEC.  561*  RECOGNITION  OF  THE  INTERNATIONAL  FUND. 

13  {The  International  Oil  Pollution  Compensation  Fund 

14  established  by  article  2  of  the  International  Fund  Convention 

15  is  recognized  under  the  laws  of  the  United  States  as  a  legal 

16  person  and  shall  have  the .  capacity  under  the  laws  of  the 

17  United  States  to  contract,  to  acquire  and  dispose  of  real  and 

18  personal  property,  and  to  institute  and  be  a  party  to  legal 

19  proceedings.  The  Director  of  the  International  Fund  is  recog- 

20  nized  as  the  legal  representative  of  the  International  Fund. 

21  The  Director  shall  be  deemed  to  have  appointed  irrevocably 

22  the  Secretary  of  State  his  agent  for  service  of  process  in  any 

23  action  against  the  International  Fund  in  any  court  in  the 

24  United  States. 
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1  {SEC.  562.  SERVICE  OF  PROCESS  AND  INTERVENTION. 

2  {(a)  Service  of  Process  on  Funds. — In  any  action 

3  brought  in  a  court  in  the  United  States  against  the  owner  of 

4  a  ship  or  his  guarantor  under  the  Civil  Liability  Convention, 

5  the  plaintiff  or  defendant,  as  the  case  may  be,  shall  serve  a 

6  copy  of  the  complaint  and  any  subsequent  pleading  therein 

7  upon  the  International  Fund  and  the  Marine  Oil  Pollution 

8  Compensation  Fund  at  the  same  time  the  complaint  or  other 

9  pleading  is  served  upon  the  opposing  parties. 

10  {(b)  Intervention. — The  International  Fund  may  in- 

1 1  tervene  as  a  party  as  a  matter  of  right  in  any  action  brought 

12  in  a  court  in  the  United  States  against  the  owner  of  a  ship  or 

13  his  guarantor  under  the  Civil  Liability  Convention. 

14  {(c)    Effect    of   Judgment. — If   the    International 

15  Fund  has  been  served  a  copy  of  the  complaint  and  all  subse- 

16  quent  pleadings  in  an  action  referred  to  in  subsection  (a),  the 

17  International  Fund  shall  be  bound  by  any  judgment  entered 

18  therein,  whether  or  not  the  International  Fund  was  a  party 

19  to  the  action. 

20  {SEC  563.  EXEMPTION  FROM  TAXATION. 

21  {The  International  Fund  and  its  assets  shall  be  exempt 

22  from  all  direct  taxation  in  the  United  States. 

23  {SEC.  564.  PAYMENT  OF  CONTRIBUTIONS. 

24  {(a)  Payments  to  be  Made  From  Marine  Oil  Pol- 

25  lution  Compensation  Fund. — The  amount  of  any  contri- 

26  bution  to  the  International  Fund  which  is  required  to  be 
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1  made  under  article  10  of  the  International  Fund  Convention 

2  by  any  person  with  respect  to  oil  received  in  any  port,  termi- 

3  nal  installation,  or  other  installation  located  in  the  United 

4  States  shall  be  paid  to  the  International  Fund  by  the  Marine 

5  Oil  Pollution  Insurance  Corporation  from  the  Marine  Oil  Pol- 

6  lution  Compensation  Fund.  Before  the  International  Fund 

7  Convention   enters   into  force   with  respect  to   the  United 

8  States,  the  President  shall  make,  and  deposit  with  the  Secre- 

9  tary-General  of  the  International  Maritime  Organization,  a 

10  declaration  under  article  14  of  the  International  Fund  Con- 

11  vention  that  the  United  States  assumes  the  obligation  to  pay 

12  contributions  under  article  10  of  such  Convention  in  respect 

13  of  oil  received  within  the  territory  of  the  United  States  and 

14  that  such  amount  will  be  paid  from  the  Marine  Oil  Pollution 

15  Compensation  Fund. 

16  {(b)  Information. — The  Secretary  shall,  by  regula- 

17  tion,  require  persons  who  are  required  to  make  contributions 

18  with  respect  to  oil  received  in  any  port,  terminal  installation, 

19  or  other  installation  in  the  United  States  under  article  10  of 

20  the  International  Fund  Convention  to  transmit  to  the  Marine 

21  Oil  Pollution  Insurance  Corporation  such  information  relating 

22  to  that  oil  as  may  be  necessary  to  carry  out  subsection  (a). 

23  {SEC.  565.  JURISDICTION  OF  DISTRICT  COURTS. 

24  {(a)  Jurisdiction. — The  United  States  district  courts 

25  shall  have  exclusive  original  jurisdiction  of  all  controversies 
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1  arising  under  the  Civil  Liability  Convention  or  the  Interna- 

2  tional  Fund  Convention  in — 

3  {(1)  the  territory,  including  the  territorial  sea,  of 

4  the  United  States,  or 

5  {(2)  the  exclusive  economic  zone  of  the  United 

6  States   established  by  Proclamation  Numbered  5030, 

7  dated  March  10,  1983, 

8  without  regard  to  the  citizenship  of  the  parties  or  the  amount 

9  in  controversy. 

10  {(b)  Venue. — Venue  shall  lie  in  any  district  wherein 

11  the  injury  complained  of  occurred,  or  wherein  the  defendant 

12  resides,  may  be  found,  or  has  his  principal  office.  For  pur- 

13  poses  of  this  subsection,  the  International  Fund  shall  reside 

14  in  the  District  of  Columbia. 

15  {SEC.  566.  RECOGNITION  OF  JUDGMENTS. 

16  {Any  final  judgment  of  a  court  of  any  nation  which  is  a 

17  party  to  the  Civil  Liability  Convention  or  the  International 

18  Fund  Convention  in  an  action  for  compensation  under  either 

19  such  convention  shall  be  recognized  by  any  court  of  the 

20  United  States  or  of  a  State  when  that  judgment  has  become 

21  enforceable  in  such  nation  and  is  no  longer  subject  to  ordi- 

22  nary  forms  of  review,  except  where — 

23  {(1)  the  judgment  was  obtained  by  fraud;  or 

24  {(2)    the    defendant    was    not    given    reasonable 

25  notice  and  a  fair  opportunity  to  present  his  case. 
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1  {SEC.  567.  FINANCIAL  RESPONSIBILITY. 

2  {(a)  U.S.  Documented  Ships. — The  owner  of  each 

3  ship   which  is   documented  under  the   laws   of  the  United 

4  States  and  is  carrying  more  than  two  thousand  tons  of  oil  in 

5  bulk  as  cargo  shall  establish  and  maintain,  in  accordance  with 

6  regulations  promulgated  by  the  Secretary,  evidence  of  finan- 

7  cial  responsibility  in  amounts  sufficient  to  cover  the  maxi- 

8  mum  liability  of  such  owner  for  pollution  damage  arising  from 

9  one  incident  under  the  Civil  Liability  Convention.  The  Secre- 

10  tary  shall  issue  a  certificate  to  each  such  owner  who  complies 

11  with  this  paragraph,  in  the  form  and  manner  required  by  the 

12  Civil  Liability  Convention. 

13  {(b)  U.S.  Owned  Ships. — With  respect  to  any  ship 

14  owned  by  the  United  States,  the  Secretary  shall  issue  a  cer- 

15  tificate  stating  that  the  ship  is  owned  by  the  United  States 

16  and  that  the  ship's  liability  is  covered  within  the  limits  of 

17  liability  prescribed  by  the  Civil  Liability  Convention. 

18  {(c)  Other  Ships. — The  owner 'of  each  ship  (other 

19  than  a  ship  to  which  subsection  (a)  or  (b)  applies),  wherever 

20  registered,  which  is  carrying  more  than  two  thousand  tons  of 

21  oil  in  bulk  as  cargo  and  which  enters  or  leaves  a  port  or 

22  offshore  terminal  in  the  United  States  (including  the  territori- 

23  al  seas)  shall  establish  and  maintain,  in  accordance  with  reg- 

24  ulations  promulgated  by  the  Secretary,  evidence  of  financial 

25  responsibility  in  amounts  sufficient  to  cover  the  maximum  li- 

26  ability  of  such  owner  for  pollution  damage  arising  from  one 
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1  incident  under  the  Civil  Liability  Convention.  The  owner  of  a 

2  ship  which  is  registered  in,  or  flying  the  flag  of,  a  nation 

3  which  is  a  party  to  the  Civil  Liability  Convention  shall  be 

4  considered  to  have  met  the  requirements  of  this  paragraph  if 

5  the  ship  is  carrying  a  certificate  issued  by  such  nation  attest- 

6  ing  that  insurance  or  other  financial  security  is  in  force  which 

7  meets  the  requirements  of  such  Convention. 

8  {(d)  Withholding  Clearance. — The  Secretary  of 

9  the  Treasury  shall  withhold  or  revoke  the  clearance  required 

10  by  section  4197  of  the  Revised  Statutes  of  the  United  States 

11  of  any  ship  which  does  not  have  a  certificate  showing  compli- 

12  ance  with  the  requirements  of  financial  responsibility  under 

13  subsection  (a)  or  (c). 

14  {(e)  Denying  Entry  and  Detaining  Vessels. — 

15  The  Secretary  of  the  department  in  which  the  Coast  Guard  is 

16  operating  may  (1)  deny  entry  to  any  facility,  to  any  port  or 

17  place  in  the  United  States,  or  to  the  navigable  waters,  or  (2) 

18  detain  at  the  facility  or  at  the  port  or  place  in  the  United 

19  States,  any  vessel  subject  to  this  section  that,  upon  request, 

20  does  not  produce  the  certificate  required  under  this  section  or 

21  regulations  issued  hereunder. 

22  {SEC.  568.  CIVIL  PENALTY. 

23  {Any  person  who,  after  notice  and  an  opportunity  for  a 

24  hearing,  is  found  to  have  failed  to  comply  with  the  require- 

25  ments  of  section  564(h)  or  567,  the  regulations  issued  under 
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1  either  such  section,  or  any  denial  or  detention  order  under 

2  section  567(e)  shall  be  liable  -to  the  United  States  for  a  civil 

3  penalty,   not   to   exceed   $10,000   for   each   violation.   The 

4  amount  of  the  civil  penalty  shall  be  assessed  by  the  Secretary 

5  by  written  notice.  In  determining  the  amount  of  such  penalty, 

6  the  Secretary  shall  take  into  account  the  nature,  circum- 

7  stances,  extent,  and  gravity  of  the  prohibited  acts  committed 

8  and,  with  respect  to  the  violator,  the  degree  of  culpability, 

9  any  history  of  prior  offenses,  ability  to  pay,  and  such  other 

10  matters  as  justice  may  require.  The  Secretary  may  compro- 

11  mise,  modify,  or  remit  with  or  without  conditions  any  civil 

12  penalty  which  is  subject  to  imposition  or  which  has  been  im- 

13  posed  under  this  subsection.  If  any  person  fails  to  pay  an 

14  assessment  of  a  civil  penalty  after  it  has  become  final,  the 

15  Secretary  may  refer  the  matter  to  the  Attorney  General  for 

16  collection. 

17  {SEC.  569.  WAIVER  OF  SOVEREIGN  IMMUNITY. 

18  {The  United  States  waives  all  defenses  based  on  its 

19  status  as  a  sovereign  State  with  respect  to  any  controversy 

20  arising  under  the  Civil  Liability  Convention  or  the  Interna- 

21  tional  Fund  Convention  relating  to  any  ship  owned  by  the 

22  United  States  and  used  for  commercial  purposes. 


•  HK  2817  RH2 


3229 


396 

1  {SEC.  570.  RULES  AND  REGULATIONS. 

2  {The  Secretary  may  issue  such  rules  and  regulations  as 

3  are  necessary  to  implement  the  Civil  Liability  Convention 

4  and  the  International  Fund  Convention. 

5  {SEC.  571.  DEFINITIONS. 

6  {For  purposes  of  this  subtitle — 

7  {(1)  terms  defined  in  subtitle  A  have  the  same 

8  meanings  when  used  in  this  subtitle; 

9  {(2)  the  term  ' 'Civil  Liability  Convention"  means 

10  the  International  Convention  on  Civil  Liability  for  Oil 

11  Pollution  Damage,  1984; 

12  {(3)   the   term   "International  Fund"   means   the 

13  International  Oil  Pollution  Compensation  Fund  estab- 

14  lished  by  article  2  of  the  International  Fund  Conven- 

15  tion;  and 

16  {(4)  the  term  "International  Fund  Convention" 

17  means  the  International  Convention  on  the  Establish- 

18  ment  of  an  International  Fund  for  Compensation  for 

19  Oil  Pollution  Damage,  1984.} 
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1     SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

.2  This  Act  may  be  cited  as  the  "Superfund  Amendments 

3    of  1985". 

TABLE  OF  CONTENTS 

Sec.    1.   Short  title  and  table  of  contents. 
Sec.   2.   CERCLA  and  Administrator. 

TITLE  I  — PROVISIONS  RELATING  PRIMARILY  TO  RESPONSE  AND      onPub'lk 
LIABILITY  Works  am 

Transport) 
Amendmei 
Amendments  to  CERCLA  definitions. 

Reportable  quantities. 

Notices;  penalties. 

Response  authorities. 

National  contingency  plan. 

Abatement  actions. 

Liability. 

Financial  responsibility. 

Penalties. 

State  inventory  of  hazardous  substance  underground  storage  tanks. 

Uses  of  Fund. 

Claims  procedure. 
13.  Litigation,  jurisdiction,  and  venue. 

Relationship  to  other  law. 

Delegation  of  functions. 
116.  Publie  health  assessment  and  protection  authorities. 
Sec.   117.   Development  of  innovative  and  experimental  technologies. 
Sec.   118.  University  hazardous  substance  research  centers, 
Sec.   119.   National  Research  Advisory  Council. 
Sec.   120.   Federal  facilities. 
Sec.   121.  Cleanup  standards. 
Sec.   122.  Settlements. 
Sec.   123.  Public  participation. 
Sec.   124.   Response  action  contractors. 
Sec.   125.  Reimbursement  to  local  governments. 
Sec.   126.   Landfill  gas  operators. 
Sec.   127.  Section  3001(b)(3)(A)(i)  waste. 
Sec.   128.  Worker  protection  standards. 

TITLE  II— MISCELLANEOUS  PROVISIONS 

Sec.  201.  Post  closure. 

Sec.  202.  Natural  resource  assessment  regulations. 

Sec.  203.  Transportation  of  hazardous  materials. 

Sec.  204.  State  procedural  reforms. 

Sec.  205.  Conforming  amendment  to  funding  provisions. 

Cleanup  of  petroleum  from  leaking  underground  storage  tanks. 

Citizens  suits. 

Indian  tribes. 

Commencement  of  drilling  fluids,  etc.  study. 

Insurability  study. 

Emergency  response;  community  right  to  know. 
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Sec.  •_,r_\  Pollution  liability  insurance. 

Sec.  218.  Releases  associated  with  brine  disposal. 

Sec.  214.  Radon  gas. 

Sec.  215.  Oversight  and  reporting  requirements. 

TITLE  MI  — PROVISIONS  RELATINd  TO  TAXATION 

Sec.  301.  5-year  extension. 

Sec.  302.  Repeal  of  post-closure  tax  and  trust  fund. 

Sec.  303.  Tax  on  chemical  feedstocks. 

See.  304.  Waste  end  tax. 

Sec.  305.  Broad-based  tax. 

Sec.  306.  Tax  for  petroleum  release  response  account. 

Sec.  307.  Tax  on  imported  substances. 

TITLE  IV— COMPREHENSIVE  OIL  POLLUTION  LIABILITY  AND 
COMPENSATION 

Sec.    400.  Short  title. 

Subtitle  A — Oil  Pollution  Liability  and  Compensation 

Sec.  401.  Definitions. 

Sec.  402.  Coordination  with  international  conventions. 

Sec.  403.  Damages  and  claimants. 

Sec.  404.  Liability. 

Sec.  405.  Financial  responsibility. 

Sec.  406.  Designation  and  advertisement. 

Sec.  407.  Claims  settlement. 

Sec.  408.  Subrogation. 

Sec.  409.  Jurisdiction  and  venue. 

Sec.  410.  Relationship  to  other  law. 

Sec.  411.  Penalties. 

Sec.  412.  Authorization  of  appropriations. 

Subtitle  B — Marine  Oil  Pollution  Compensation  Fund 

Sec.  421.  Marine  Oil  Pollution  Compensation  Fund. 

Sec.  422.  Premiums. 

Sec.  423.  Limitation  on  Fund's  liability. 

Sec.  424.  Services  and  facilities  of  other  agencies. 

Sec.  425.  Penalty  for  failure  to  pay  premium. 

Sec.  426.  Coordination  with  other  provisions  of  this  title. 

Sec.  427.  Definitions  and  special  rules. 

Subtitle  C — Regulations,  Effective  Dates,  and  Savings  Provisions 

Sec.  441.  Effective  dates. 

Sec.  442.  Conforming  amendments. 

Sec.  443.  Regulations. 

Sec.  444.  Separability. 


Subtitle  D — Implementation  of  Conventions 


Sec.  461.  Recognition  of  the  International  fund. 

Sec.  462.  Service  of  process  and  intervention. 

Sec.  463.  Exemption  from  taxation. 

Sec.  464.  Payment  of  contributions. 
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Sec.  465.  Jurisdiction  of  district  courts. 

Sec.  466.  Recognition  of  judgments. 

Sec.  467.  Financial  responsibility. 

Sec.  468.  Civil  penalty. 

Sec.  469.  Waiver  of  sovereign  immunity. 

Sec.  470.  Rules  and  regulations. 

Sec.  471.  Definitions. 

1  SEC.  2.  CERCLA  AND  ADMINISTRATOR. 

2  As  used  in  this  Act — 

3  (1)  CERCLA.— The  term  "CERCLA"  refers  to 

4  the  Comprehensive  Environmental  Response,  Compen- 

5  sation,  and  Liability  Act  of  1980  (42  U.S.C.  9601  et 

6  seq.). 

7  (2)  Administrator. — The  term  "Administrator" 

8  means  the  Administrator  of  the  Environmental  Protec- 

9  tion  Agency. 

10  TITLE  I— PROVISIONS  RELATING  PRIMARILY  TO 

11  RESPONSE  AND  LIABILITY 

12  SEC.  101.  AMENDMENTS  TO  CERCLA  DEFINITIONS. 

13  (a)  Use  of  Term  "President". — 

14  (1)  Administrator. — CERCLA  is  amended  by 

15  striking  out  "President"  each  place  it  appears  (except 

16  in  subsections  (e)(2)  and  (f)  of  section  301  and  section 

17  307(b))  and  inserting  in  lieu  thereof  "Administrator". 

18  (2)   Definition.— Section    101(2)   of   CERCLA 

19  (defining  the  term  "Administrator")  is  amended  by  in- 

20  serting  before  the  semicolon  at  the  end  thereof  the  fol- 

21  lowing:  ",  except  as  provided  in  subsection  (b)". 
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1  (3)  Delegations  of  authority. — Section  101 

2  of  CERCLA  is  amended  by  inserting  "(a)  In  Gener- 

3  al. — "  after  "101."  and  by  adding  at  the  end  thereof 

4  the  following  new  subsection: 

5  "(b)  Use  of  Term  'Administrator'. — 

6  "(1)   Delegations   retained. — Where,   before 

7  the  date  of  the  enactment  of  the  Superfund  Amend- 

8  ments  of  1985,  any  authority  under  this  Act  was  dele- 

9  gated  to  the  head  of  any  other  department,  agency,  or 

10  instrumentality   of  the   United   States   (or  where   any 

11  such  authority  has  been  retained  by  the  President),  the 

12  term  'Administrator'  refers  to  the  head  of  such  depart- 

13  ment,  agency,  or  instrumentality  (or  to  the  President  in 

14  the  case  of  an  authority  retained  by  the  President). 

15  "(2)  Exception  for  federal  facilities. — 

16  Paragraph  (1)  shall  not  apply  to  any  authority  delegat- 

17  ed  to  a  department  agency  or  instrumentality  with  re- 

18  spect  to  any  facility  owned  or  operated  by  that  depart- 

19  ment,  agency,  or  instrumentality.  With  respect  to  such 

20  facilities,  the  term  'Administrator'  when  used  in  this 

21  Act  refers  to  the  Administrator  of  the  Environmental 

22  Protection  Agency.". 

23  (b)  Release.— Section  101(22)  of  CERCLA  is  amend- 

24  ed  by  inserting  citer  "environmprt"  the  following:  "(includ- 

25  ing  the  abandonment  or  discarding  of  barrels,  containers,  and 
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1  othei\.closed  -receptacles  containing  any  hazardous  substance 

2  or  pollutant  or  contaminant)". 

3  (c)  Remedial  Action.— Section  101(24)  of  CERCLA 

4  (relating  to.  the  definition  of  "remedy"  or  "remedial  action") 

5  is  amended — 

6  (1)  by  striking  out  "welfare.  The  term  does  not 

7  include   off  site   transport"   and   all   that  follows   down 

8  through  the  semicolon  at  the  end  of  such  paragraph 

9  and  insert  in  lieu  thereof  "welfare;  the  term  includes 

10  off  site  transport  and  off  site  storage,  treatment,  destruc- 

11  tion,  or  secure  disposition  of  hazardous  substances  and 

12  associated  contaminated  materials;";  and 

13  (2)  by  striking  out  "or"  before  "contaminated  ma- 

14  terials"  and  inserting  in  lieu  thereof  "and  associated". 

15  (d)    Response.— Section    101(25)    of    CERCLA    is 

16  amended  by  striking  out  "and"  and  by  inserting  before  the 

17  semicolon  at  the  end  thereof  the  following:  ",  and  enforce- 

18  ment  activities  related  thereto". 

19  (e)  Pollutant  or  Contaminant. — 

20  (1)  Definition.— Section    101   of  CERCLA  is 

21  amended  by  striking  out  "and"  at  the  end  of  paragraph 

22  (31),  by  striking  out  the  period  at  the  end  of  paragraph 

23  (32)  and  inserting  in  lieu  thereof  ";  and"  and  by  adding 

24  the  following  new  paragraph  at  the  end  thereof: 
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1  "(33)  'pollutant  or  contaminant'  shall  include,  but 

2  not  be  limited  to,  any  element,  substance,  compound, 

3  or    mixture,    including   disease-causing    agents,    which 

4  after  release  into  the  environment  and  upon  exposure, 

5  ingestion,  inhalation,  or  assimilation  into  any  organism, 

6  either  directly  from  the  environment  or  indirectly  by 

7  ingestion  through  food  chains,  will  or  may  reasonably 

8  be  anticipated  to  cause  death,  disease,  behavioral  ab- 

9  normalities,    cancer,    genetic    mutation,    physiological 

10  malfunctions  (including  malfunctions  in  reproduction)  or 

11  physical  deformations,  in  such  organisms  or  their  off- 

12  spring;  except  that  the  term  'pollutant  or  contaminant' 

13  shall  not  include  petroleum,  including  crude  oil  or  any 

14  fraction    thereof    which    is    not    otherwise    specifically 

15  listed  or  designated  as  a  hazardous   substance  under 

16  subparagraphs  (A)  through  (F)  of  paragraph  (14)  and 

17  shall  not  include  natural  gas,  liquefied  natural  gas,  or 

18  synthetic  gas  of  pipeline  quality  (or  mixtures  of  natural 

19  gas  and  such  synthetic  gas).". 

20  (2)  Conforming  amendment. — Section   104(a) 

21  of  CERCLA  is  amended  by  striking  out  paragraph  (2). 

22  SEC.  102.  REPORTABLE  QUANTITIES. 

23  Section  102(a)  of  CERCLA  is  amended  by  adding  the 

24  following  new  sentence  at  the  end  thereof:  "The  Administra- 

25  tor  shall  promulgate  regulations  establishing  such  reportable 
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1  quantities   for  all  hazardous   substances  by  December  31, 

2  1986.". 

3  SEC.  103.  NOTICES;  PENALTIES. 

4  Section  103(b)  of  CERCLA  is  amended  by  striking  out 

5  "paragraph"  in  the  last  sentence  and  inserting  in  lieu  thereof 

6  "subsection"  and  by  adjusting  the  left  hand  margin  of  the 

7  text  of  such  subsection  following  "federally  permitted  re- 

8  lease,"  the  third  place  it  appears  so  that  there  is  no  indenta- 

9  tion  of  such  text. 

10  SEC.  104.  RESPONSE  AUTHORITIES. 

11  (a)  Publico  Health  Threats. — Section  104(a)(1)  of 

12  CERCLA  is  amended  by  adding  the  following  at  the  end 

13  thereof:  "The  Administrator  .shall  give  primary  attention  to 

14  those  releases  which  he  deems  may  present  a  public  health 

15  threat.". 

16  (b)  Response  by  Potentially  Responsible  Per- 

17  sons. — Section  104(a)(1)  of  CERCLA  is  amended  by  strik- 

18  ingout  ",•  unless  the  President  determines"  and  all  that  fol- 

19  lows  down  through  "party."  and  inserting  in  lieu  thereof  a 

20  period  and  the  following:  "When  the  Administrator  deter- 

21  mines  that  such  removal  and  remedial  action  will  be  done 

22  properly  and  promptly  by  the  owner  or  operator  of  the  vessel 

23  or  facility  from  which  the  release  or  threat  of  release  ema- 

24  nates,  or  by  any  other  responsible  party,  the  Administrator 

25  shall  require  such  owner  or  operator  or  party  to  carry  out  the 
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1  removal  or  remedial  action  in  accordance  with  section  122. 

2  In  no  event  shall  the  Administrator  permit  the  owner  or  op- 

3  erator  of  the  vessel  or  facility  from  which  the  release  or 

4  threat  of  release  emanates,  or  any  other  responsible  party,  to 

5  conduct  a  remedial  investigation  to  determine  the  nature  and 

6  extent  of  the  problem  presented  by  the  release  or  threat  of 

7  release  or  a  feasibility  study  of  alternatives  to  remedy  the 

8  problem  presented  by  the  release  or  threat  of  release.". 

9  (c)  Removal  Action. — Section  104(a)  of  CERCLA  is 

10  amended  by  adding  at  the  end  the  following  new  paragraph: 

11  "(2)  Removal  Action. — Any  removal  action  under- 

12  taken  by  the  Administrator  under  this  subsection  (or  by  any 

13  other  person  referred  to  in  section  122)  shall  contribute  to  the 

14  efficient  performance  of  any  long  term  remedial  action  to  the 

15  maximum  extent  practicable  with  respect  to  the  release  or 

16  threatened  release  concerned.". 

17  (d)  Initial  Obligation  of  Fund. — 

18  (1)  Limitation.— Section  104(c)(1)  of  CERCLA 

19  is   amended  by   striking   out   "$1,000,000"    and   "six 

20  months"   and  inserting  in  lieu  thereof  "$2,000,000" 

21  and  "12  months",  respectively. 

22  (2)  Continued  response. — Section  104(c)(1)  of 

23  CERCLA  is  amended  by  inserting  before  "obligations" 

24  the  following:  "or  (C)  continued  response  action  is  oth- 
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1  erwise   appropriate   and  consistent  with  the   remedial 

2  action  to  he  taken,". 

3  (e)  Facilities  Owned  and  Operated  by  States. — 

4  (1)  In  general. — Paragraph  (3)  of  section  104(c) 

5  of  CERCLA  is  amended — 

6  (A)  by  striking  out  "and  (C)"  and  inserting 

7  in   lieu   thereof   "(C)   the   State   will   assure   the 

8  availability  of  hazardous  waste  treatment  or  dis- 

9  posal  facilities  which  (i)  are  within  the  State  or 

10  outside  the  State  in  accordance  with  an  interstate 

11  agreement  or  regional  agreement  or  authority,  (ii) 

12  are  acceptable  to  the  Administrator,  (iii)  are  in 

13  compliance  with  the  requirements  of  subtitle  C  of 

14  the  Solid  Waste  Disposal  Act,  and  (iv)  have  ade- 

15  quate  capacity  for  the  destruction,  treatment,  or 

16  secure  disposition  of  all  hazardous  wastes  that  are 

17  reasonably  expected  to  be  generated  within  the 

18  State  during  the  20-year  period  following  the  date 

19  of  such  contract  or  cooperative  agreement  and  to 

20  be  disposed  of,  treated,  or  destroyed;  and  (D)"; 

21  and 

22  (B)  by  striking  out  "(ii)  at  least"  and  all  that 

23  follows  through  the  period  at  the  end  of  such 
2*  narw-.-apt  ind  inserting  in  lieu  the:  oof  "(i^  50 
25  percent  of  any  sums  expended  in  response  to  a  re- 
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1  lease  at  a  facility  that  was  owned  and  operated  at 

2  the  time  of  any  disposal  of  hazardous  substances 

3  therein   by   the    State    or   a   political    subdivision 

4  thereof.". 

5  (2)   Effective   date. — The   amendments   made 

6  by  paragraph  (1)  of  this  subsection  shall  take  effect  on 

7  the  date  of  the  enactment  of  this  Act,  except  that  the 

8  amendment  made  by  paragraph  (1)(A)  shall  take  effect 

9  three  years  after  such  date  of  enactment. 

10  (f)  State  Ceedits.— Section  104(c)  of  CERCLA  is 

11  amended  by  inserting  the   following  new  paragraph  after 

12  paragraph  (3)  and  by  redesignating  paragraph  (4)  as  para- 

13  graph  (5): 

14  "(4)  State  Ceedits. — 

15  "(A)  Geanting  of  ceedit. — The  Administrator 

16  shall  grant  a  State  a  credit  against  the  share  of  the 

17  costs,  for  which  it  is  responsible  under  paragraph  (3) 

18  with  respect  to  a  facility  listed  on  the  National  Prior- 

19  ities  List  under  the  National   Contingency  Plan,   for 

20  amounts  expended  by  a  State  for  remedial  action  at 

21  such   facility   pursuant   to   a   contract   or   cooperative 

22  agreement  with  the  Administrator.   The  credit  under 

23  this  paragraph  shall  be  limited  to  those  State  expenses 

24  which  the  Administrator  determines  to  be  reasonable, 
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1  documented,  direct  out-of-pocket  expenditures  of  non- 

2  Federal  funds. 

3  "(B)   Expenses   before   listing   or   agree- 

4  ment. — The  credit  under  this  paragraph  shall  include 

5  expenses    for    remedial    action    at    a   facility   incurred 

6  before  the  listing  of  the  facility  on  the  National  Prior- 

7  ities  List  or  before  a  contract  or  cooperative  agreement 

8  is  entered  into  under  subsection  (d)  for  the  facility  if — 

9  "(i)  after  such  expenses  are  incurred  the  fa- 

10  cility  is  listed  on  such  list  and  a  contract  or  coop- 

11  erative  agreement  is  entered  into  for  the  facility, 

12  and 

13  "(ii)  the  Administrator  determines  that  such 

14  expenses  would  have  been  credited  to  the  State 

15  under  subparagraph  (A)  had  the  expenditures  been 

16  made  after  listing  of  the  facility  on  such  list  and 

17  after  the  date  on  which  such  contract  or  coopera- 

18  tive  agreement  is  entered  into. 

19  "(C)   Administrative   expenses. — The   credit 

20  under  this  paragraph  shall  include  amounts  expended 

21  or  obligated  by  the  State  or  political  subdivision  for  ad- 

22  ministration  of  this  Act.  The  Administrator  shall  pro- 

23  mulgate  such  rules  as  may  be  necessary  to  implement 

24  this  subparagraph. 
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1  "(D)  Response   actions  between    1978   and 

2  1980. — The  credit  under  this  paragraph  shall  include 

3  funds  expended  or  obligated  by  the  State  or  a  political 

4  subdivision  thereof  after  January  1,  1978,  and  before 

5  December  11,  1980,  for  cost-eligible  response  actions 

6  and   claims   for   damages    compensable   under   section 

7  111. 

8  "(E)  State  expenses  after  dec.  n,  19  80,  in 

9  excess  of  io  percent  of  costs. — The  credit  under 

10  this  paragraph  shall  include  90  percent  of  State  ex- 

11  penses  incurred  at  a  facility  owned,  but  not  operated, 

12  by   such   State   or  by  a  political   subdivision  thereof. 

13  Such  credit  applies  only  to  expenses  incurred  pursuant 

14  to  a  contract  or  cooperative  agreement  under  subsec- 

15  tion  (d)  and  only  to  expenses  incurred  after  December 

16  11,  1980,  but  before  the  date  of  the  enactment  of  this 

17  paragraph. 

18  "(F)  Item-by-item  approval. — In  the  case  of 

19  expenditures  made  after  the  date  of  the  enactment  of 

20  this  paragraph,   the  Administrator  may  require  prior 

21  approval  of  each  item  of  expenditure  as  a  condition  of 

22  granting  a  credit  under  this  paragraph. 

23  "(G)  Use  of  credits. — Credits  granted  under 

24  this  paragraph  for  funds  expended  with  respect  to  a  fa- 

25  cility  may  be  used  by  the  State  to  reduce^all  or  part  of 
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1  the  share  of  costs  otherwise  required  to  be  paid  by  the 

2  State  under  paragraph  (3)  in  connection  with  remedial 

3  actions  (and  future  maintenance  thereof)  at  such  facili- 

4  ty.  If  the  amount  of  funds  for  which  credit  is  allowed 

5  under  this  paragraph  exceeds  such  share  of  costs  for 

6  such  facility,  the  State  may  use  the  amount  of  such 

7  excess  to  reduce  all  or  part  of  the  share  of  such  costs 

8  at  other  facilities  in  that  State.  A  credit  shall  not  enti- 

9  tie  the  State  to  any  direct  payment.". 

10  (g)  Cross  Refeeence  to  Cleanup  Standards. — 

1 1  Section  104(c)(5)  of  CERCLA,  as  redesignated  by  subsection 

12  (f)  of  this  section,  is  amended  to  read  as  follows: 

13  "(5)  Selection  of  Remedial  Action. — The  Admin- 

14  istrator  shall  select  the  remedial  actions  to  carry  out  this  sec- 

15  tion  in  accordance  with  section  121  of  this  Act  (relating  to 

16  cleanup  standards).". 

17  (h)  Treatment  of  Certain  Activities  as  Mainte- 

18  nance     or     Remedial     Action. — Section     104(c)     of 

19  CERCLA  is  amended  by  adding  the  following  new  para- 

20  graph  after  paragraph  (5): 

21  "(6)  Operation  and  Maintenance. — For  the  pur- 

22  poses  of  paragraph  (3)  of  this   subsection,  in  the  case  of 

23  ground  or  surface  water  contamination,  completed  remedial 

24  action  includes  the  completion  of  treatment  or  other  meas- 

25  ures,  whether  taken  onsite  or  offsite,  necessary  to  restore 
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1  ground  and  surface  water  quality  to  a  level  that  assures  pro- 

2  tection  of  human  health  and  the  environment.  Activities  re 

3  quired  to  maintain  the  effectiveness  of  such  measures  follow- 

4  ing  the  completion  of  remedial  action  shall  he  considered 

5  maintenance.". 

6  (i)  Cooperative  Agreements  with  States. — Sec- 

7  tion  104(d)  of  CERCLA  is  amended  by  inserting  "Coopera- 

8  tive  Agreements  with  States. — "  after  "(d)"  and  by 
9.  amending  paragraph  (1)  to  read  as  follows: 

10  "(1)  In  general. — 

11  "(A)   State    applications. — A   State    or 

12  political,  subdivision  thereof  may  apply  to  the  Ad- 

13  ministrator  to  carry  out  actions  authorized  in  this 

14  section.  If  the  Administrator  determines  that  the 

15  State  or  political  subdivision  has  the .  capability  to 

16  carry  out  any  or.  all  of  such  actions  in  accordance 

17  with  the  criteria  and  priorities  established  pursu- 

18  ant  to  section  105(a)(8)  and  to  carry  out  related 

19  ,  enforcement  actions,  the  Administrator  may  enter 

20  into  a  contract  or  cooperative  agreement  with  the 

21  State  or  political  subdivision  to  carry  out  such  ac- 

22  tions.  The  Administrator  shall  make  a  determina- 

23  tion  regarding  such  an  application  within  90  days 

24  after  the  Administrator  receives  the  application. 
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1  "(B)  Terms  and  conditions. — A  contract 

2  or   cooperative   agreement   under   this   paragraph 

3  shall  be  subject  to  such  terms  and  conditions  as 

4  the  Administrator  may  prescribe.  The  contract  or 

5  cooperative  agreement  may  cover  a  specific  facili- 

6  ty  or  specific  facilities. 

7  "(C)  Grants. — To  assist  a  State  or  political 

8  subdivision  determined  to  have  the  capability  to 

9  carry  out  actions  under  subparagraph  (A)  of  this 

10  paragraph,   the   Administrator  may  make  grants 

11  from  amounts  in  the  Fund  to  a  State  or  political 

12  subdivision  thereof  with  which  the  Administrator 

13  has  entered  into  a  contract  or  cooperative  agree- 

14  ment  under  this  paragraph.  Such  grants  shall  be 

15  in  accordance  with  the  terms  and  conditions  of 

16  such  contract  or  cooperative  agreement  and  shall 

17  be  in  amounts  not  to  exceed  the  Federal  share  of 

18  the  cost  of  the  actions  to  be  carried  out  by  the 

19  State  or  political  subdivision  under  the  contract  or 

20  agreement. 

21  "(D)  Reimbursements. — Any  State  which 

22  expended  funds  during  the  period  beginning  Sep- 

23  tember  30,  1985,  and  ending  on  the  date  of  the 

24  enactment  of  this  subparagraph  for  response  ac- 

25  tions  at  any  site  included  on  the  National  Prior- 
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1  ities  List  and  subject  to  a  cooperative  agreement 

2  under  this  Act  shall  be  reimbursed  for  the  share 

3  of  costs   of  such   actions   for  which   the   Federal 

4  Government  is  responsible  under  this  Act.". 

5  (j)  Information  Gathering  and  Access  Authori- 

6  ties. — Section  104(e)  of  CERCLA  is  amended  by  redesig- 

7  nating  paragraph  (2)  as  paragraph  (8)  and  aligning  such  para- 

8  graph  with  paragraphs  (1)  through  (7)  of  such  section,  by 

9  inserting  "Confidentiality  of  information. — "  before 

10  "(A)  Any  records",  by  striking  out  paragraph  (1),  and  by 

11  striking  out  "(e)"  and  inserting  in  lieu  thereof  the  following: 

12  "(e)  Information  Gathering  and  Access. — 

13  "(1)  Action  authorized. — Any  officer,  employ- 

14  ee,  or  representative  of  the  Administrator,  duly  desig- 

15  nated   by    the    Administrator,    is    authorized    to    take 

16  aetroiir  under  paragraph  (2),  (3),  or  (4)  (or  any  combina- 

17  tion  thereof)  at  a  facility,  establishment,  place,  or  prop- 

18  erty,  or,  in  the  case  of  paragraph  (3)  or  (4),  at  any  fa- 

19  cility,  establishment,  place,  property,  or  location  which 

20  is  adjacent  to  the  establishment,  place,  property,  or  lo- 

21  cation  referred  to  in  such  paragraph  (3)  or  (4).  Any 

22  duly  designated  ^officer,  employee,  or  representative  of 

23  a   State   under   a  contract   or  cooperative   agreement 

24  under  subsection  (d)(1)  is  also  authorized  to  take  such 

25  action.  The  authority  of  paragraphs  (3)  and  (4)  may  be 
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1  exercised  only  if  there  is  a  reasonable  basis  to  believe 

2  there  may  be  a  release  or  threat  of  release  of  a  hazard- 

3  ous  substance  or  pollutant  or  contaminant  at  such  facil- 

4  ity,  establishment,  place,  property,  or  location.  The  au- 

5  thority  of  this  subsection  may  be  exercised  only  for  the 

6  purposes    of   determining    the    need   for   response,    or 

7  choosing  or  taking  any  response  action  under  this  title, 

8  or  otherwise  enforcing  the  provisions  of  this  title. 

9  "(2)    Access    to    information. — Any    officer, 

10  employee,  or  representative  described  in  paragraph  (1) 

11  may  require  any  person  who  has  or  may  have  informa- 

12  tion  relevant  to  any  of  the  following  to  furnish,  upon 

13  reasonable  notice,  information  or  documents  relating  to 

14  such  matter: 

15  "(A)  The  identification  or  nature  of  materials 

16  generated,  treated,  stored,  transported  to,  or  dis- 

17  posed  of  at  a  facility. 

18  "(B)  The  nature  or  extent  of  a  release  or 

19  threatened  release  of  a  hazardous   substance  or 

20  pollutant  or  contaminant  at  or  from  a  facility. 

21  "(C)  Information  relating  to  the  ability  of  a 

22  person  to  pay  for  or  to  perform  a  cleanup. 

23  In  addition,  upon  reasonable  notice,  such  person  either 

24  shan  grant  any  &  ch  officer,  employee,  or  representa- 

25  tive  access  at  all  reasonable  times  to  nay  facility,  es- 
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1  tablishment,  place,  or  property  to  inspect  or  copy  all 

2  documents   or   records   relating   to   such   matters   shall 

3  :copy>  and  furnish  to  the  officer,  employee,  or  represent- 

4  ative  all  such  documents  or  records,  at  the  option  of 

5  such  person. 

6  "(3)   Entry. — Any   officer,  employee,   or  repre- 

7  sentative  described  in  paragraph  (1)  is  authorized  to 

8  enter  at  reasonable  times  any  of  the  following: 

9  "(A)    Any    facility,    establishment,    or    other 

10  place  or  property  where  any  hazardous  substance 

11  or  pollutant  or  contaminant,  may  be,  or  has  been 

12  generated,  stored,  treated,  disposed  of,  or  trans- 

13  ported  from. 

14  "(B)    Any    facility,    establishment,    or    other 

15  place  or  property  from  which  or  to  which  a  haz- 

16  ardous  substance  or  pollutant  or  contaminant  has 

17  been  or  may  have  been  released. 

18  "(C)    Any    facility,    establishment,    or    other 

19  place  or  property  where  such  release  is  or  may  be 

20  threatened. 

21  "(D)    Any   facility,    establishment,    or    other 

22  place  or  property  where  entry  is  needed  to  deter- 

23  mine  the  need  for  response  or  the  appropriate  re- 

24  sponse  or  to  effectuate  a  response  action  under 

25  this  title. 
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1  "(4)  Inspection  and  samples. — 

2  "(A)  Authority. — Any  officer,  employee  or 

3  representative  described  in  paragraph  (1)  is  au- 

4  thorized  to  inspect  and  obtain  samples  from  any 

5  facility,  establishment,  or  other  place  or  property 

6  referred  to  in  paragraph  (3)  or  from  any  location 

7  of  any  suspected  hazardous  substance  or  pollutant 

8  or  contaminant.   Any  such  officer,   employee,   or 

9  representative  is  authorized  to  inspect  and  obtain 

10  samples  of  any  containers  or  labeling  for  suspect- 

11  ed  hazardous  substances  or  pollutant  or  contami- 

12  nants.   Each  such  inspection  shall  be  completed 

13  with  reasonable  promptness. 

14  "(B)  Samples. — If  the  officer,  employee,  or 

15  representative  obtains  any  samples,  before  leaving 

16  the  premises  he  shall  give  to  the  owner,  operator, 

17  tenant,   or  other  person  in  charge  of  the  place 

18  from  which  the  samples  were  obtained  a  receipt 

19  describing  the  sample  obtained  and,  if  requested,  a 

20  portion  of  each  such  sample.  A  copy  of  the  results 

21  of  any  analysis  made  of  such  samples  shall  be  fur- 

22  nished  promptly  to  the  owner,  operator,  tenant,  or 

23  other  person  in  charge,   if  such  person  can  be 

24  located. 

25  "(5)  Compliance  orders. — 
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1  "(A)  Issuance. — If  consent  is  not  granted 

2  regarding  any  request  made  by  an  officer,  employ- 

3  ee,  or  representative  under  paragraph  (2),  (3),  or 

4  (4),  the  Administrator  may  issue  an  order  direct- 

5  ing  compliance  with  the  request.  The  order  may 

6  be  issued  after  such  notice   and  opportunity  for 

7  consultation   as   is   reasonably   appropriate   under 

8  the  circumstances. 

9  "(B)  Compliance. — The  Administrator  may 

10  ask  the  Attorney  General  to  commence  a  civil 

11  action  to  compel  compliance  with  a  request  or 

12  order   referred   to   in    subparagraph   (A).    Where 

13  there  is  a  reasonable  basis  to  believe  there  may  be 

14  a  release  or  threat  of  a  release  of  a  hazardous 

15  substance  or  pollutant  or  contaminant,  the  court 

16  shall  take  the  following  actions: 

17  "(i)   In   the   case   of  interference   with 

18  entry  or  inspection,   the   court   shall   enjoin 

19  such  interference  or  direct  compliance  with 

20  orders  to  prohibit  interference  with  entry  or 

21  inspection. 

22  "(ii)  In  the  case  of  information  or  docu- 

23  ment    requests    or    orders,    the    court    shall 

24  enjoin  interference  with  such  information  or 

25  document  requests  or  orders  or  direct  compli- 
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1  ance  with  the  requests  or  orders  to  provide 

2  such  information  or  documents. 

3  The    court    may    assess    a    civil    penalty    not    to 

4  exceed   $25,000  for  each  day  of  noncompliance 

5  against    any    person    who    unreasonably    fails    to 

6  comply  with  the  provisions  of  paragraph  (2),  (3), 

7  or  (4)  or  an  order  issued  pursuant  to  subparagraph 

8  (A)  of  this  paragraph. 

9  "(6)  Other  authority. — Nothing  in  this  sub- 

10  section  shall  preclude  the  Administrator  from  securing 

11  access   or   obtaining  information  in  any  other  lawful 

12  manner. 

13  "(7)  Clearance. — Notwithstanding  this  subsec- 

14  tion,  entry  to  locations  and  access  to  information  prop- 

15  erly  classified  to  protect  the  national  security  may  be 

16  granted  only  to  any  officer,  employee,  or  representative 

17  of  the  Administrator  who  is  properly  cleared.". 

18  (k)  Repeal  of  Section   104(i). — Section   104(i)  of 

19  CERCLA  is  repealed.  For  related  provisions,  see  section  116 

20  of  this  Act. 

21  (1)  Mandatory  Schedule. — Section  104  is  amended 

22  by  adding  the  following  at  the  end  thereof: 

23  "(i)  Mandatory  Schedule. — 
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1  "(1)   Listing  OP  FACILITIES  on   NPL. — The   Ad- 

2  ministrator  shall  list  not  fewer  than  1,600  facilities  on 

3  the  National  Priorities  List  by  January  1,  1988. 

4  "(2)  RIFS  FOR  EXISTING  NPL  FACILITIES. — The 

5  Administrator  shall  ensure  commencement  of  remedial 

6  investigations   and   feasibility   studies   for   all   facilities 

7  which  are  listed,  as  of  the  date  of  the  enactment  of  the 

8  Superfund  Amendments  of  1985,  on  the  National  Pri- 

9  orities  List  in  accordance  with  the  following  schedule: 

10  "(A)  One-third  of  such  facilities  within  eight 

11  months  after  such  date  of  enactment. 

12  "(B)  Two-thirds  of  such  facilities  within  16 

13  months  after  such  date  of  enactment. 

14  "(C)  All  of  such  facilities  within  24  months 

15  after  such  date  of  enactment. 

16  "(3)    KEFS    FOR    NEWLY    LISTED    FACILITIES. — 

17  The  Administrator  shall  ensure  commencement  of  re- 

18  medial  investigations  and  feasibility  studies  for  each  fa- 

19  cility  which  is  added  to  the  National  Priorities  List 

20  after   the    date    of   the    enactment    of   the    Superfund 

21  Amendments    of    1985.    Such   remedial    investigations 

22  and  feasibility  studies  shall  be  commenced  in  accord- 

23  ance  with  a  schedule  which  provides  for  such  com- 

24  mencement — 
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1  "(A)   at   200   facilities   during   the   first    12 

2  months  after  the  24-month  period  beginning  on 

3  such  date  of  enactment, 

4  "(B)  at  225  facilities  during  the  second  12 

5  months  after  such  period, 

6  "(C)   at   250  facilities   during  the   third   12 

7  months  after  such  period,  and 

8  "(D)    at    275    facilities,    or    the    remaining 

9  number  of  such  facilities,  whichever  is  less,  during 

10  the  fourth  12  months  after  such  period. 

11  "(4)  Commencement  of  remedial  action. — 

12  The  Administrator  shall  take  such  steps  as  may  be 

13  necessary  to  ensure   that  substantial  and  continuous 

14  physical  on-site  remedial  action  commences  at  facilities 

15  on  the  National  Priorities  List  at  a  rate  of  not  fewer 

16  than  150  facilities  per  year  beginning  on  October  1, 

17  1986. 

18  "(5)    Completion    of    preliminary    assess- 

19  ments. — Not  later  than  January  1,  1987,  the  Admin- 

20  istrator  shall  complete  preliminary  assessments  of  all 

21  facilities  which  are  listed,  as  of  the  date  of  the  enact- 

22  ment  of  the  Superfund  Amendments  of  1985,  on  the 

23  Comprehensive   Environmental   Response,    Compensa- 

24  tion,  and  Liability  Information  System  list.  Each  pre- 

25  liminary  assessment  shall  include   a  statement  as   to 
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1  whether  a  site  inspection  is  necessary  and  by  whom  it 

2  should  be  carried  out. 

3  "(6)  Completion  of  site  inspections. — Not 

4  later  than  January   1,    1988,  the  Administrator  shall 

5  complete  site  inspections  at  all  facilities  for  which  the 

6  Administrator  has  stated  under  paragraph  (5)  that  a 

7  site  inspection  was  necessary. 

8  "(7)  Completion  of  bemedial  action  at  ex- 

9  isting    npl    facilities. — The    Administrator    shall 

10  take  such  steps  as  may  be  necessary  to  ensure  that  re- 

11  medial  action  is   completed,   to  the  maximum  extent 

12  practicable,  for  all  facilities  listed  on  the  National  Pri- 

13  orities  List,  as  of  the  date  of  the  enactment  of  the  Su- 

14  perfund  Amendments  of  1985,  within  five  years  after 

15  such  date  of  enactment.  If  remedial  action  is  not  com- 

16  pleted  at  such  facilities  wdthin  such  five-year  period, 

17  the  Administrator  shall  publish  an  explanation  of  why 

18  such  remedial  action  could  not  be  completed  within 

19  such  period.". 

20  (m)     Special     Cikcumstances. — Section     104     of 

21  CERCLA  is  amended  by  adding  after  subsection  (i)  the  fol- 

22  lowing  new  subsection: 

23  "(j)  Miscellaneous  Provisions. — 
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1  "(1)   Scope    of   program. — The   Administrator 

2  shall  not  respond  under  this  Act  to  any  of  the  follow- 

3  ing: 

4  "(A)  A  release  or  threat  of  a  release  of  a 

5  hazardous  substance  or  pollutant  or  contaminant 

6  from  residential  dwellings  or  businesses  or  com- 

7  munity  structures  where  such  dwellings  of  struc- 

8  tures   are   not   used  for   the   deposition,   storage, 

9  processing,  treatment,  transportation,  or  disposal 

10  of  hazardous  substances. 

11  "(B)  A  release  or  threat  of  a  release  of  a 

12  hazardous  substance  or  pollutant  or  contaminant 

13  into  public  or  private  drinking  water  supplies  due 

14  to  deterioration  of  the   system  through  ordinary 

15  use. 

16  "(C)  A  release  or  threat  of  a  release  result- 

17  ing  exclusively  from  the  mining  of  coal  for  which 

18  a  timely  response  action  is  available  and  author- 

19  ized  under  the  Surface  Mine  Control  and  Recla- 

20  mation  Act  of  1977. 

21  "(D)  A  release  or  threat  of  a  release  of  a 

22  naturally  occurring  substance  (other  than  radon) 

23  in  its  unaltered  form,   or  altered  solely  through 

24  naturally  occurring  processes  or  phenomena,  from 

25  a  location  where  it  is  naturally  found. 
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1  Notwithstanding  the  preceding  provisions  of  this  p;«ra- 

2  graph,  the  Administrator  may  respond  under  this  Act 

3  to  any  release  or  threat  of  release  of  a  hazardous  sub- 

4  stance  or  pollutant  or  contaminant  in  any  form  if  the 

5  Administrator  determines,  in  his  discretion,  that  the  re- 

6  lease  or  threat  of  release  constitutes  a  major  public 

7  health  or  environmental  emergency.   As  used  in  this 

8  paragraph,  the  term  'respond  under  this  Act'  includes 

9  response    action    under    this    section    and    abatement 

10  action  under  section  106. 

11  "(2)  High  peiority  for  wells  and  ceetain 

12  aquifees. — For  purposes  of  taking  action  under  this 

13  section  or  section  106  and  listing  facilities  on  the  Na- 

14  tional  Priorities  List,  the  Administrator  shall  give  high 

15  priority   to   facilities   where   the   release   of  hazardous 

16  substances  or  pollutants  or  contaminants  has  resulted 

17  in  the  closing  of  drinking  water  wells  or  has  contami- 

18  nated  a  sole  or  principal  drinking  water  source  desig- 

19  nated  under  section  1424(e)  of  title  XIV  of  the  Public 

20  Health  Service  Act  (the  Safe  Drinking  Water  Act).". 

21  (n)    Unconsolidated    Quarternary    Aquifer. — 

22  Notwithstanding    any    other    provision    of   law,    no    person 

23  may — 

24  (1)  locate  or  authorize  the  location  of  a  landfill, 

25  surface   impoundment,    waste   pile,    injection   well,    or 
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1  land  treatment  facility  over  the  Unconsolidated  Quar- 

2  ternary  Aquifer,  or  the  recharge  zone  or  streamflow 

3  source  zone  of  such  aquifer,  in  the  Rockaway  River 

4  Basin,  New  Jersey  (as  such  aquifer  and  zones  are  de- 

5  scribed  in  the  Federal  Register,   January  24,    1984, 

6  pages  2946-2948);  or 

7  (2)  place  or  authorize  the  placement  of  solid  waste 

8  in  a  landfill,  surface  impoundment,  waste  pile,  injection 

9  well,  or  land  treatment  facility  over  such  aquifer  or 

10  zone. 

11  This  subsection  may  be  enforced  under  sections  309(a)  and 

12  (b)  of  the  Federal  Water  Pollution  Control  Act.  For  purposes 

13  of  section  309(c)  of  such  Act,  a  violation  of  this  subsection 

14  shall  be  considered  a  violation  of  section  301  of  such  Act. 

15  (o)   Study   of   Shortages   of   Skilled   Person- 

16  nel. — The  Administrator  shall  study  the  problem  of  short- 

17  ages  of  skilled  personnel  in  the  Environmental  Protection 

18  Agency  to  carry  out  response  actions  under  CERCLA.  In 

19  particular  the  Administrator  shall  study — 

20  (1)    the    types    of    skilled    personnel    needed    for 

21  response  actions  for  which  there  are  shortages  in  the 

22  Environmental  Protection  Agency, 

23  (2)  the  extent  of  such  shortages, 
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1  (3)  pay  differential  between  the  public  and  private 

2  sectors  for  the   skilled  positions   involved  in  response 

3  actions, 

4  (4)  the  extent  to  which  skilled  personnel  of  Feder- 

5  al  and  State  governments  involved  in  response  actions 

6  are  leaving  their  positions  for  employment  in  the  pri- 

7  vate  sector, 

8  (5)  the  success  of  programs  of  the  Department  of 

9  Defense  and  the  Office  of  Personnel  Management  in  re- 

10  taining  skilled  personnel,  and 

11  (6)  the  types  of  training  required  to  improve  the 

12  skills  of  employees  carrying  out  response  actions. 

13  The  Administrator  shall  complete  the  study  required  by  this 

14  subsection  and  submit  a  report  on  the  results  thereof  to  Con- 

15  gress  not  later  than  12  months  after  the  date  of  the  enact- 

16  ment  of  this  Act. 

17  SEC.  105.  NATIONAL  CONTINGENCY  PLAN. 

18  (a)  Revision  of  Plan. — 

19  (1)    Amendments    made    by    this    act. — Not 

20  later  than  18  months  after  the  date  of  the  enactment  of 

21  this  Act,  the  Administrator  shall  revise  the  National 

22  Contingency  Plan  (NCP)  referred  to  in  section  105  of 

23  CERCLA  in  order  to  reflect  the  amendments  made  by 

24  this  Act. 
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1  (2)  New  response  actions,— r-Any  provision  of 

2  the   National   Contingency  Plan   adopted  -pursuant  to 

3  any  other  provision  of  law  which  is  inconsistent  with 

4  the  requirements  of  the  amendments  made  by  this  Act 

5  shall  not  apply  to  response  actions  commenced  under 

6  CERCLA  after  the  date  of  the  enactment  of  this  Act. 

7  (3)  Hazard  ranking  system. — 

8  (A)    Review. — Not   later  .than    12    months 

9  after  the  date  of  the  enactment  of  this  Act  and 

10  after  publication  of  notice  and  opportunity  for  sub- 

11  mission  of  comments  in  accordance  with  section 

12  553  of  title  5,  United  States  Code,  the  Adminis- 

13  trator  shall  commence  a  proceeding  to  review  the 

14  hazard  ranking  system  in  effect  under  the  Nation- 

15  al  Contingency  Plan.  Such  review  shall  assure,  to 

16  the    maximum    extent   feasible,    that   the   hazard 

17  ranking  system  appropriately  assesses  the  relative 

18  degree  of  risk  to  human  health  and  the  environ- 

19  ment    posed    by    sites    and    facilities    subject    to 

20  review. 

21  (B)  Health  assessment  of  water  con- 

22  tamination  risks. — In  conducting  the  review 

23  under    this    paragraph,    the    Administrator    shall 

24  ensure    that   the   human   health   risks   associated 

25  with  the  contamination  or  potential  contamination 
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1  of  surface  water,  either  directly  or  as  a  result   of 

2  the  runoff  of  any  hazardous  substance  or  pollutant 

3  or  contaminant  from  sites  or  facilities  subject  to 

4  review,  which  are,  or  can  be,  used  for  recreation 

5  or  potable  water  consumption,  are  appropriately 

6  assessed.  In  making  the  assessment  required  pur- 

7  suant  to  the  preceding  sentence,  the  Administra- 

8  tor  shall  take  into  account  the  potential  migration 

9  of  any  hazardous  substance  or  pollutant  or  con- 

10  taminant   through   such   surface   water   to   down- 

1 1  stream  sources  of  drinking  water. 

12  (C)  Comparison  with  preliminary  pol- 

13  lutant  limit  value  system. — In  conducting 

14  the  review  under  this  paragraph,  the  Administra- 

15  tor  shall  evaluate  the  preliminary  pollutant  limit 

16  value  system  used  by  the  Department  of  Defense 

17  to  assess  the  risks  of  hazardous  substances  and 

18  compare    such   system   with   the   hazard   ranking 

19  system.    In    particular,    the    Administrator    shall 

20  study  the  effectiveness  of  each  system  in  appropri- 

21  ately    assessing    the    relative    degree    of   risk    to 

22  human  health  and  the  environment  posed  by  fa- 

23  cilities  subject  to  each  such  system. 

24  (D)  Contents  of  review. —  The  review 

25  under  this  paragraph  shall  include — 
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1  (i)  an  explanation  of  the  hazard  ranking 

2  system,  including  the  manner  in  which  it  was 

3  developed  and  the  method  of  determining  the 

4  relative   hazard   at   different   facilities   under 

5  the  system; 

6  (ii)  a  determination  of  the  effect  of  es- 

7  tablishing  a  threshold  value  of  28.5  as  a  re- 

8  quirement  for  facilities  to  be  placed  on  the 

9  National  Priorities  List; 

10  (iii)  a  determination  of  the  relationship 

11  between  the  value  determined  for  a  facility 

12  under  the  hazard  ranking  system  and  the  po- 

13  tential  hazard  at  such  facility;  and 

14  (iv)  a  determination  of  the  relationship 

15  between  the  value  determined  for  a  facility 

16  under  the   hazard  ranking   system  and  the 

17  types  of  remedial  actions  that  are  appropriate 

18  at  such  facility. 

19  (E)  Reevaluation  not  required. — The 

20  Administrator  shall  not  be  required  to  reevaluate, 

21  after  the  date  of  the  enactment  of  this  Act,  the 

22  hazard  ranking  ofnany  facility  which  was  -evaluat- 

23  ed  in  accordance  with  the  criteria  under  section 

24  105    of    CERCLA    before    such    enactment    and 
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1  which  was  assigned  a  national  priority  under  the 

2  National  Contingency  Plan. 

3  (F)   New   information. — Nothing   in   sub- 

4  paragraph   (E)   shall   preclude   the   Administrator 

5  from  taking  new  information  into  account  in  un- 

6  dertaking  response  actions  under  CERCLA. 

7  (b)  Preliminary  Assessment  and  Evaluation. — 

8  Section  105  of  CERCLA  is  amended  by  inserting  "(a)  Revi- 

9  sion  and  Republication. — "  after  "105."  and  by  adding 

10  the  following  new  subsection  at  the  end  thereof: 

11  "(b)  Petition  for  Assessment  of  Release. — Any 

12  person  who  is,  or  may  be^affected  by  a  release  or  threatened 

13  release  of  a  hazardous  substance  or  pollutant  or  contaminant 

14  may  petition  the  Administrator  to  conduct  a  preliminary  as- 

15  sessment  of  the  hazards  to  human  health  and  the  environ- 

16  ment  which  are  associated  with  such  release  or  threatened 

17  release.  If  the  Administrator  has  not  previously  conducted  a 

18  preliminary  assessment  of  such  release,  the  Administrator 

19  shall,  within  12  months  after  the  receipt  of  any  such  petition, 

20  complete  such  assessment  or  provide  an  explanation  of  why 

21  the  assessment  is  not  appropriate.  If  the  preliminary  assess- 

22  ment  indicates  that  the  release  or  threatened  release  con- 

23  cerned  may  pose  a  threat  to  human  health  or  the  environ- 

24  ment,  the  Administrator  shall  promptly  evaluate  such  release 

25  or  threatened  release  in  accordance  with  the  hazard  ranking 
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1  system  under  paragraph  (8)(A)  of  subsection  (a)  to  determine 

2  the  national  priority  of  such  release  or  threatened  release.". 

3  (c)  Hazard  Ranking  System.— Section  105(a)(8)(A) 

4  of  CERCLA  is   amended  by  inserting  the  following  after 

5  "ecosystems,":  ''the  contamination  or  potential  contamina- 

6  tion  of  the  ambient  air  which  is  associated  with  the  release  or 

7  threatened  release,". 

8  (d)  National  Priorities  List. — Subparagraph  (B)  of 

9  section  105(a)(8)  of  CERCLA  is  amended— 

10  (1)  by  striking  out  "at  least  four  hundred  of";  and 

11  (2)  by  striking  out  "at  least  one  such  facility"  and 

12  inserting  in  lieu  thereof  "one  such  facility". 

13  (e).  Releases  From  Earlier  Sites. — Section  105  of 

14  CERCLA  is  amended  by  adding  the  following  new  subsec- 

15  tion  at  the  end  thereof: 

16  "(c)  Releases  From  Earlier  Sites. — Whenever 

17  there  has  been,  after  January  1,  1985,  a  significant  release  of 

18  hazardous  substances  or  pollutants  or  contaminants  from  a 

19  site  which  is  listed  by  the  Administrator  as  a  'Site  Cleaned 

20  Up  To  Date'  on  the  National  Priorities  List  (revised  edition, 

21  December  1984)  the  site  shall  be  restored  to  the  National 

22  Priorities  List,   without  application  of  the  hazard  ranking 

23  system.". 
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1  SEC.  196,  ABATEMENT  ACTIONS. 

2  Section  106  of  CEROLA  is  amended  by  adding  the  lol- 

3  lowing  new  subsection  after  subsection  (c): 

4  "(d)  Pesticides. — The  Administrator  shall   not  take 

5  action   under  this   section  with   respect  to   any  release   or 

6  threatened  release  resulting  from  the  normal  application  of  a 

7  pesticide  product  registered  under  the  Federal  Insecticide, 

8  Fungicide,  and  Rodenticide  Act.  Nothing  in  this  subsection 

9  shall  affect  or  modify  in  any  way  the  obligations  or  liability  of 

10  any  person  under  any  other  provision  of  State  or  Federal 

11  law,  including  common  law,  for  damages,  injury,  or  loss  re- 

12  suiting  from  a  release  of  any  hazardous  substance  or  for  re- 

13  moval  or  remedial  action  or  the  costs  of  removal  or  remedial 

14  action  for  such  hazardous  substance.". 

15  SEC.  107.  LIABILITY. 

16  (a)  Foeeign  Vessels.— Section  107(a)(1)  of  CERCLA 

17  is  amended  by  striking  out  "(otherwise  subject  to  the  jurisdic- 

18  tion  of  the  United  States)". 

19  (b)    Costs    and    Damages. — Section    107(a)(4)    of 

20  CERCLA  is  amended— 

21  (1)  in  subparagraph  (A)  by  inserting  after  "not  in- 

22  consistent  with  the  national  contingency  plan"  the  fol- 

23  lowing:  "and  all  costs  incurred  by  the  United  States 

24  Government  or  a  State  under  section  104(b)";  and 

25  (2)  by  striking  out  "and"  at  the  end  of  subpara- 

26  graph  (B),  striking  out  the  period  at  the  end  of  sub- 
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1  paragraph  (C)  and  inserting  in  lieu  thereof  ";  and", 

2  and  inserting  at  the  end  of  such  section  the  following: 

3  "(D)  the  costs  of  any  health  assessment  or 

4  health  effects  study  carried  out  under  section  116. 

5  The  amounts  recoverable  in  an  action  under  this  section  shall 

6  include  interest  on  the  amounts  recoverable  under  subpara- 

7  graphs  (A)  through  (D).  Such  interest  shall  accrue  from  90 

8  days  after  the  date  on  which  an  action  for  recovery  of  such 

9  amounts  is  filed.  The  rate  of  interest  on  the  outstanding 

10  unpaid  balance  of  the  amounts  recoverable  under  this  section 

1 1  shall  be  the  same  rate  as  is  applicable  to  investments  of  the 

12  Fund  under  section  223(b)  of  this  Act.  For  purposes  of  apply- 

13  ing  section  223(b),  the  term  'comparable  maturity'  shall  be 

14  determined  with  reference  to  the  date  90  days  after  the  date 

15  of  filing  of  the  action  for  recovery  under  this  section.". 

16  (c)    Liability    for    Emergency    Response    Ac- 

17  tions. — Section  107(d)  of  CERCLA  is  amended  by  striking 

18  out  "damages"  each  place  it  appears  and  inserting  in  lieu 

19  thereof  "costs  and  damages"  and  by  inserting  before  the 

20  second  sentence  the  following:   "This  subsection  shall  not 

21  waiter  the  liability  of  any  person  who  is  liable  or  potentially 

22  liable  under  subsection  (a)  of  this  section  who  subsequently 

23  undertakes  a  response  action.". 

24  (d)      Natural      Resources. — Section      107(0      of 

25  CERCLA   is   amended   by   inserting   "(1)   Natural   Re- 
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1  sources  Liability. — "  after  "(0"  and  by  adding  at  the  end 

2  thereof  the  following  new  paragraphs: 

3  "(2)  Designation  of  Federal  and  State  Offi- 

4  cials. — 

5  "(A)  Federal. — The   President   shall   designate 

6  the  Federal  officials  who  shall  act  on  behalf  of  the 

7  public  as  trustees  for  natural  resources  under  this  Act 

8  and  section  311  of  the  Federal  Water  Pollution  Con- 

9  trol  Act.  The  Administrator  shall  publish  a  list  of  such 

10  officials  in  the  National  Contingency  Plan  published 

11  under   section    105   of   this   Act.    Such   officials   shall 

12  assess  damages  to  natural  resources  for  the  purposes  of 

13  this  Act  and  section  311  of  the  Federal  Water  Pollu- 

14  tion  Control  Act  for  those  resources  under  their  trust- 

15  eeship,  and  may  upon  request  of  and  reimbursement 

16  from  a  State  and  at  the  Federal  officials'  discretion, 

17  assess   damages  for  those  natural  resources  under  a 

18  State's  trusteeship. 

19  "(B)  State. — The  Governor  of  each  State  shall 

20  designate  the  State  officials  who  may  act  on  behalf  of 

21  the  public  as  trustees  for  natural  resources  under  this 

22  Act  and  section  311  of  the  Federal  Water  Pollution 

23  Control  Act  and  shall  notify  the  Administrator  of  such 

24  designations.  Such  State  officials  shall  assess  damages 

25  to  natural  resources  for  the  purposes  of  this  Act  and 
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1  section   311   of  the  Federal  Water  Pollution  Control 

2  Act  for  those  resources  under  their  trusteeship. 

3  "(C)  Rebuttable   presumption. — Any  deter- 

4  mination    or    assessment    of   damages    to    natural    re- 

5  sources  for  the  purposes  of  this  Act  and  section  311  of 

6  the  Federal  Water  Pollution  Control  Act  made  by  a 

7  Federal  or  State  trustee  in  accordance  with  the  regula- 

8  tions  promulgated  under  section  301(c)  of  this  Act  shall 

9  have  the  force  and  effect  of  a  rebuttable  presumption 

10  on   behalf   of   the   trustee   in   any  judicial   proceeding 

11  under  this  Act  or  section  311  of  the  Federal  Water 

12  Pollution  Control  Act.". 

13  (e)  Federal  Lien.— Section  107(g)  of  CERCLA  is 

14  amended  to  read  as  follows: 

15  "(g)  Federal  Lien. — 

16  "(1)  In  general. — All  costs  and  damages  for 

17  which  a  person  is  liable  to  the  United  States  under 

18  subsection  (a)  of  this  section  shall  constitute  a  lien  in 

19  favor  of  the  United  States  upon  all  real  property  and 

20  rights  to  such  property  which — 

21  "(A)  belong  to  such  person;  and 

22  "(B)  are  subject  to  or  affected  by  a  removal 

23  or  remedial  action. 

24  "(2)  Duration. — The  lien  imposed  by  this  sub- 

25  section  shall  arise  at  the  time  costs  are  first  incurred 
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1  by  the  United  States  with  respect  to  a  response  action 

2  under  this  Act.  Such  lien  shall  continue  until  the  liabil- 

3  ity  for  the  costs  (or  a  judgment  against  the  person  aris- 

4  ing  out  of  such  liability)  is  satisfied  or  becomes  unen- 

5  forceable  through  operation  of  the  statute  of  limitations 

6  provided  in  section  113. 

7  "(3)  Notice  and  validity. — The  lien  imposed 

8  by  this  subsection  shall  be  subject  to  the  rights  of  any 

9  purchaser,  holder  of  a  security  interest,  or  judgment 

10  lien  creditor  whose  interest  is  perfected  under  applica- 

11  ble  State  law  before  notice  of  the  lien  has  been  filed  in 

12  the  appropriate  office  within  the  State  (or  county  or 

13  other  governmental  subdivision),  as  designated  by  State 

14  law,  in  which  the  real  property  subject  to  the  lien  is 

15  located.  Any  such  purchaser,  holder  of  a  security  inter- 

16  est,   or  judgment  lien  creditor   shall  be   afforded  the 

17  same  protections  against  the  lien  imposed  by  this  sub- 

18  section  as  are  afforded  under  State  law  against  a  judg- 

19  ment  lien  which  arises  out  of  an  unsecured  obligation 

20  and  which  arises  as  of  the  time  of  the  filing  of  the 

21  notice  of  the  lien  imposed  by  this  subsection.  If  the 

22  State  has  not  by  law  designated  one  office  for  the  re- 

23  ceipt  of  such  notices  of  liens,  the  notice  shall  be  filed  in 

24  the  office  of  the  clerk  of  the  United  States   district 

25  court  for  the  district  in  which  the  real  property  is  lo- 
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1  cated.  For  purposes  of  this  subsection,  the  terms  'pur- 

2  chaser'  and  'security  interest'  shall  have  the  definitions 

3  provided  under  section  6323(h)  of  the  Internal  Reve- 

4  nue  Code  of  1954.  This  paragraph  shall  not  apply  with 

5  respect  to  any  person  who  has  or  reasonably  should 

6  have  actual  notice  or  knowledge  that  the  United  States 

7  has  incurred  costs  giving  rise  to  a  lien  under  paragraph 

8  (1)  of  this  subsection. 

9  "(4)  Action  in  rem. — The  costs  constituting  the 

10  lien   may  be   recovered  in   an   action   in   rem   in   the 

11  United  States  district  court  for  the  district  in  which  the 

12  removal   or  remedial   action   is   occurring   or  has   oc- 

13  purred.  Nothing  in  this  subsection  shall  affect  the  right 

14  of  the  United  States  to  bring  an  action  against  any 

15  person  to  recover  all  costs  and  damages  for  which  such 

16  person  is  liable  under  subsection  (a)  of  this  section.". 

17  (f)  Normal  Application  of  Pesticides. — Section 

18  107(i)  of  CERCLA  is-mmended  by  inserting  ' "normal"  before 

19  "application  of  a  pesticide". 

20  SEC.  108.  FINANCIAL  RESPONSIBILITY. 

21  (a)  Deadline  for  Issuance  of  Regulations. — 

22  Section  108(b)(1)  of  CERCLA  is  amended  by  inserting  after 

23  "this  Act">the  first  place  it  appears  the  following:  "and  not 

24  later  than  one  year  after  the  date  of  the  enactment  of  the 

25  Superfund  Amendments  of  1985". 
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1  (b)  Evidence  of  Financial  Responsibility. — Sec- 

2  tion  108(b)(2)  of  CERCLA  is  amended  by  adding  the  follow- 

3  ing  at  the  end  thereof:  "Financial  responsibility  may  be  es- 

4  tablished  by  any  one,  or  any  combination,  of  the  following: 

5  insurance,  guarantee,  surety  bond,  letter  of  credit,  or  qualifi- 

6  cation  as  a  self-insurer.  In  promulgating  requirements  under 

7  this  section,  the  Administrator  is  authorized  to  specify  policy 

8  or  other  contractual  terms,  conditions,  or  defenses  which  are 

9  necessary,  or  which  are  unacceptable,  in  establishing  such 

10  evidence  of  financial  responsibility  in  order  to  effectuate  the 

11  purposes  of  this  Act.". 

12  (c)  Phase-In  Period.— Section  108(b)(3)  of  CERCLA 

13  is  amended  by  striking  out  "over  a  period  of  not  less  than 

14  three  and  no  more  than  six  years"  and  inserting  in  lieu  there- 

15  of  "as  quickly  as  can  reasonably  be  achieved  but  in  no  event 

16  more  than  four  years". 

17  (d)  Direct  Action;  Liability. — Subsections  (c)  and 

18  (d)  of  section   108  of  CERCLA  are  amended  to  read  as 

19  follows: 

20  "(c)   Direct   Action   in   Case    of   Bankruptcy, 

21  Etc. — In  any  case  where  a  person  liable  under  section  107 

22  is  in  bankruptcy,  reorganization,  or  arrangement  pursuant  to 

23  title  11,  United  States  Code,  or  where  with  reasonable  dili- 

24  gence  jurisdiction  cannot  be  obtained  in  Federal  court  over  a 

25  person  liable  under  section  107  likely  to  be  solvent  at  the 
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1  time  of  judgment,  any  claim  authorized  by  section  107  or  111 

2  may  be  asserted  directly  against  the  guarantor  providing  evi- 

3  dence  of  financial  responsibility  for  that  person.  In  the  case  of 

4  any  action  pursuant  to  this  subsection,  such  guarantor  shall 

5  be  entitled  to  invoke  all  rights  and  defenses  which  would 

6  have  been  available  to  the  person  liable  under  section  107  if 

7  any  action  had  been  brought  against  such  person  by  the 

8  claimant  and  which  would  have  been  available  to  the  guaran- 

9  tor  if  an  action  had  been  brought  against  the  guarantor  by 

10  such  person. 

11  "(d)  Limitation  of  Guaeantor  Liability. — 

12  "(1)  Total  liability. — The  total  liability  under 

13  this  Act  of  any  guarantor  for  a  facility  shall  be  limited 

14  to  the  aggregate  amount  which  the  guarantor  has  pro- 

15  vided   as    evidence    of   financial   responsibility    to   the 

16  person  liable  under  section  107. 

17  "(2)  Other  liability. — Nothing  in  this  subsec- 

18  tion  shall  be  construed  to  limit  any  other  State  or  Fed- 

19  eral  statutory,  contractual,  or  common  law  liability  of  a 

20  guarantor,  including,  but  not  limited  to,  the  liability  of 

21  such  guarantor  for  bad  faith  either  in  negotiating  or  in 

22  failing  to  negotiate  the  settlement  of  any  claim.  Noth- 

23  ing  in  this  subsection  shall  be  construed,  interpreted,  or 

24  applied  to  diminish  the  liability  of  any  person  under 

25  section  107  of  this  Act  or  other  applicable  law.". 
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1  SEC.  109.  PENALTIES. 

2  (a)  Section  103.— 

3  (1)     Criminal     penalty. — Section     103(h)     of 

4  CERCLA  is  amended  by — 

5  (A)  inserting  after   "knowledge   of  such  re- 

6  lease"  the  following:  ".or  who ,  submits  in  such  a 

7  notification  any  information  which  he  knows  to  be 

8  false  or  misleading";  and 

9  (B)  striking  out  "not  more  than  $10,000  or 

10  imprisoned  for  not  more  than  one  year,  or  both" 

11  and  inserting  in  lieu  thereof  "in  accordance  with 

12  section  3623  (or  3571  if  applicable)  of  title  18  of 

13  the   United   States   Code  :or  imprisoned  for   not 

14  more  than  three  years,  or  both". 

15  (2)  Civil  penalty.— Section  103(b)  of  CERCLA 

16  is  amended  by  inserting  the  following  before  the  last 

17  sentence:  "Any  such  person  shall  also  be  subject  to  a 

18  civil  penalty  of  not  more  than  $25,000  for  each  day 

19  during  which  such  failure  continues.". 

20  (3)      Destruction      of      records. — Section 

21  103(d)(2)  of  CERCLA  is  amended  by  striking  out  "not 

22  more  than  $20,000,  or  imprisoned  for  not  more  than 

23  one  year  or  both."  and  inserting  in  lieu  thereof  "in  ac- 

24  cordance  with  section  3623  (or  3571  if  applicable)  of 

25  title  18  of  the  United  States  Code  or  imprisoned  for 

26  not  more  than  three  years,  or  both.  Any  such  person 
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1  shall  also  be  subject  to  a  civil  penalty  of  not  more  than 

2  $25,000  for  each  day  during  which  such  violation  con- 

3  tinues.". 

4  (b)  Section  104.— Section  104(e)(2)  of  CERCLA  is 

5  amended  by  adding  the  following  at  the  end  thereof: 

6  "(9)  Civil  penalty. — Any  person  who  fails  or 

7  refuses  to  comply  with  a  request  or  order  under  this 

8  subsection  shall  be  subject  to  a  civil  penalty  of  not 

9  more  than  $25,000  for  each  day  during  which  such 

10  failure  or  refusal  continues.". 

11  (c)   Section    106.— Section    106(b)   of   CERCLA   is 

12  amended — 

13  (1)  by  striking  out  "who  willfully"  and  inserting 

14  in  lieu  thereof  "who,  without  sufficient  cause,  willful- 

15  ly";  and 

16  (2)  by  striking  out  "$5,000"  and  inserting  in  lieu 

17  thereof  "$25,000". 

18  (d)  Section  108.— Section  108  of  CERCLA  is  amend- 

19  ed  by  adding  at  the  end  the  following: 

20  "(e)  Civil  Penalty. — Any  person  who,  after  notice 

21  and  an  opportunity  for  a  hearing,  is  found  to  have  failed  to 

22  comply  with  the  requirements  of  this  section,  the  regulations 

23  issued  under  this  section,  or  with  any  denial  or  detention 

24  order  shall  be  liable  to  the  United  States  for  a  civil  penalty, 

25  not  to  exceed  $25,000  for  each  day  of  violation.". 
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1  (e)  Assessment  and  Collection  of  Civil  Pbnal- 

2  TIES. — Section    109   of  CERCLA    is   amended    to    rend    as 

3  follows: 

4  "SEC.  109.  ASSESSMENT  AND  COLLECTION  OF  CIVIL  FENAL- 

5  TIES. 

6  "(a)  Assessment. — A  civil  penalty  under  this  Act  shall 

7  be  assessed  by  the  Administrator  by  an  order  made  on  the 

8  record  after  opportunity  (provided  in  accordance  with  this 

9  subsection)  for  a  hearing  in  accordance  with  section  554  of 

10  title  5,  United  States  Code.  Before  issuing  such  an  order,  the 

11  Administrator  shall  give  written  notice  to  the  person  to  be 

12  assessed  a  civil  penalty  under  such  order  of  the  Administra- 

13  tor's  proposal  to  issue  such  order  and  provide  such  person  an 

14  opportunity  to  request,  within  15  days  of  the  date  the  notice 

15  is  received  by  such  person,  such  a  hearing  on  the  order. 

16  "(b)    Amount    of    Penalty. — In    determining    the 

17  amount  of  a  civil  penalty,  the  Administrator  shall  take  into 

18  account  the  nature,  circumstances,  extent,  and  gravity  of  the 

19  violation  or  violations  and,  with  respect  to  the  violator,  abili- 

20  ty  to  pay,  effect  on  ability  to  continue  to  do  business,  any 

21  history  of  prior  such  violations,  the  degree  of  culpability,  and 

22  such  other  matters  as  justice  may  require. 

23  "(c)  Deduction  Feom   Sums   Owing  to  United 

24  States. — The  amount  of  a  civil  penalty,  when  finally  deter- 
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1  mined,  may  be  deducted  from  any  sums  owing  by  the  United 

2  States  to  the  person  charged. 

3  "(d)  Judicial  Review. — Any  person  who  requested  in 

4  accordance  with  subsection  (a)  a  hearing  respecting  the  as- 

5  sessment  of  a  civil  penalty  and  who  is  aggrieved  by  an  order 

6  assessing  a  civil  penalty  may  file  a  petition  for  judicial  review 

7  of  such  order  with  the  United  States  Court  of  Appeals  for  the 

8  District  of  Columbia  Circuit  or  for  any  other  circuit  in  which 

9  such  person  resides  or  transacts  business.  Such  a  petition 

10  may  only  be  filed  within  the  30-day  period  beginning  on  the 

1 1  date  the  order  making  such  assessment  was  issued. 

12  "(e)  Failure  to  Pay. — If  any  person  fails  to  pay  an 

13  assessment  of  a  civil  penalty — 

14  "(1)  after  the  order  making  the  assessment  has 

15  become  a  final  order  and  if  such  person  does  not  file  a 

16  petition  for  judicial  review  of  the  order  in  accordance 

17  with  subsection  (d),  or 

18  "(2)  after  a  court  in  an  action  brought  under  sub- 

19  section  (d)  has  entered  a  final  judgment  in  favor  of  the 

20  Administrator, 

21  the  Attorney  General  shall  recover  the  amount  assessed  (plus 

22  interest  at  currently  prevailing  rates  from  the  date  of  the 

23  expiration  of  the  30-day  period  referred  to  in  subsection  (d)  or 

24  the  date  of  such  final  judgment,  as  the  case  may  be)  in  an 

25  action  brought  in  any  appropriate  district  court  of  the  United 
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1  States.  In  such  an  action,  the  validity,  amount,  and  appropri- 

2  ateness  of  such  penalty  shall  not  be  subject  to  review.". 

3  (0  Section   112.— Section   112(b)(1)  of  CERCLA  is 

4  amended  by  striking  out  "up  to  $5,000  or  imprisoned  for  not 

5  more  than  one  year,  or  both"  and  inserting  in  lieu  thereof  "in 

6  accordance  with  section  3623  (or  3571  if  applicable)  of  title 

7  18  of  the  United  States  Code  or  imprisoned  for  not-more  than 

8  three  years,  or  both". 

9  SEC.  110.  STATE  INVENTORY  OF  HAZARDOUS  SUBSTANCE  UN- 

10  DERGROUND.  STORAGE  TANKS. 

11  Section  105  of  CERCLA  is  amended  by  adding  the  fol- 

12  lowing  new  subsection  after  subsection  (c): 

13  "{d)  State  Inventoeies.— Each/State -shall  jnake  an 

14  i  inventory  of  all  underground  storage  tanks  in  such  State  con- 

15  taining  any  hazardous  substance  and  those  of  such  tanks  from 

16  which  there  is  a  known  or -threatened  release  of  such  sub- 

17  stance.  Each  State  ^shall  submit  its  inventories  to  the  Admin- 

18  istrator  not  later  than  six  months  after  the  date  of  the  enact- 

19  ment  of  this  subsection.". 

20  SEC.  111.  USES  OF  FUND. 

21  (a)  Amount  of  Fund. — Section  111  of  CERCLA  is 

22  amended  by  inserting  after  ''(a)"  the  following:  'In  Gener- 

23  al. — For  the  purposes  specified  in  this  section  there  is  au- 

24  thorized  to  be  appropriated  from  the  Hazardous  Substances 

25  Superfund   established   under   section    221    not   more    than 
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1  $1,820,000,000  for  each  of  the  five  fiscal  years  beginning 

2  after  September  30,    1985,  and  ending  before  October   1, 

3  1990  (plus  for  each  such  fiscal  year  an  amount  equal  to  so 

4  much  of  the  aggregate  amount  authorized  to  be  appropriated 

5  under  this  subsection  as  has  not  been  appropriated  before  the 

6  beginning  of  the  fiscal  year  involved).". 

7  (b)  Use  of  Fund  for  Grants. — Section  111(a)  of 

8  CERCLA  is  amended  by  striking  out  "and"  at  the  end  of 

9  paragraph  (3),  by  striking  out  the  period  at  the  end  of  para- 

10  graph  (4)  and  inserting  in  lieu  thereof  ";  and",  and  by  adding 

1 1  the  following  new  paragraph  at  the  end  thereof: 

12  "(5)  the  cost  of  grants  under  sections  123(e)  (re- 

13  lating  to  grants  for  technical  assistance).". 

14  (c)  Uses  Included.— (1)  Section  111(c)  of  CERCLA 

15  is  amended  by  striking  out  "and"  at  the  end  of  paragraph  (5), 

16  by  striking  out  the  period  at  the  end  of  paragraph  (6)  and 

17  inserting  in  lieu  thereof  a  semicolon,  and  by  adding  the  fol- 

18  lowing  new  paragraphs  at  the  end  thereof: 

19  "(7)  costs  incurred  by  the  Administrator  in  evalu- 

20  ating    facilities    pursuant    to    petitions    under    section 

21  105(b); 

22  "(8)  the  costs  of  appropriate  Federal  and  State 

23  enforcement  and  oversight  of  remedial  activities  at  Na- 

24  tional  Priorities  List  sites  resulting  from  consent  orders 

25  or  settlement  agreements,  where  the  responsible  party 
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1  or  parties  have  been  determined  but  where  inadequate 

2  enforcement  and  oversight  assistance  lias  been  provided 

3  by  such  responsible  party  or  parties; 

4  "(9)  the  costs  of  carrying  out  the   research   and 

5  training  program  under  section   116(s),  to  the  extent 

6  that  such  costs  do  not  exceed  the  following  amounts: 

7  "(A)  for  the  fiscal  year  1986,  $3,000,000; 

8  "(B)  for  the  fiscal  year  1987,  $10,000,000; 

9  "(C)  for  the  fiscal  year  1988,  $25,000,000; 

10  "(D)  for  the  fiscal  year  1989,  $35,000,000; 

11  and 

12  "(E)  for  the  fiscal  year  1990,  $40,000,000; 

13  "(10)  the  costs  of  carrying  out  the  research,  de- 

14  velopment,  and  demonstration  program  for  alternative 

15  and  innovative  technologies  under  section  117,  to  the 

16  extent  that  such  costs  do  not  exceed  $25,000,000  for 

17  each   of  fiscal   years    1986,    1987,    1988,    1989,    and 

18  1990; 

19  "(11)  the  costs  of  grants  under  section  118  (relat- 

20  ing  to  grants  for .  university  hazardous  waste  research 

21  centers),  to  the  -extent  that  such  costs  do  not  exceed 

22  $10,000,000    for    each    of   fiscal    years    1986,    1987, 

23  1988,  1989,  and  1990; 

24  "(12)  reimbursements  to  local  governments  under 

25  section   125,   except  that,   during  the   five-fiscal  year 
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1  period  beginning  October  1,  1985,  not  more  than  0.2 

2  percent    of   the    total    amount    appropriated   from    the 

3  Fund  may  be  used  for  such  reimbursements;  and 

4  "(13)  the  costs  of  worker  training  and  education 

5  grants  under  section   128(e),   to  the  extent  that  such 

6  costs   do   not   exceed   $10,000,000   for  each  of  fiscal 

7  years  1986,  1987,  1988,  1989,  and  1990.". 

8  (2)  Section  111(c)(4)  of  CERCLA  is  amended  by  strik- 

9  ing  out  ' 'epidemiologic  studies"  and  inserting  in  lieu  thereof 

10  "epidemiologic  and  laboratory  studies,  health  assessments, 

11  preparation  of  toxicologic  profiles". 

12  (d)  Definition  of  Health  Assessment. — Section 

13  111(c)  of  CERCLA  is  amended  by  adding  the  following  at 

14  the  end  thereof:  "As  used  in  paragraph  (4),  the  term  'health 

15  assessment'    shall   have   the   meaning   provided  by   section 

16  116(f)(7).". 

17  (e)  Natural  Resource  Damage  Claims. — Section 

18  111(d)  of  CERCLA  is  amended  by  striking  out  "(1)"  the  first 

19  place  it  appears  and  by  striking  out  paragraph  (2). 

20  (f)  Amendments  to  Section  111(e). — Section  111(e) 

21  of  CERCLA  is  amended— 

22  (1)  in  paragraph  (1)  by  inserting  "pursuant  to  sub- 

23  section  (a)(2)"  after  "Fund"  the  first  place  it  appears; 

24  and 
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1  (2)  in  paragraph  (2)  by  inserting  "(A)"  before  "for 

2  the   purposes"   and   inserting  before   the   period   at   khe 

3  end  of  such  paragraph  the  following:  ";  and  (B)  for  the 

4  repayment  of  advances  made  under  section  223(c)". 

5  (g)      Inspector      General. — Section      lll(k)      of 

6  CERCLA  is  amended  to  read, as  follows: 

7  "(k)  Inspector  General. — In  each  fiscal  year,  the 

8  Inspector  General  of  each  department,  agency,  or  instrumen- 

9  tality  of  the  United  States  which  is  carrying  out  any  author- 

10  ity  of  this  Act  shall  undertake  the  following: 

11  "(1)  Audit. — The  conduct  of  an  annual  audit  of 

12  all    payments,    obligations,    reimbursements,    or    other 

13  uses  of  the  Fund  in  the  prior  fiscal  year,  to  assure  that 

14  the    Fund    is    being    properly    administered    and    that 

15  claims  are  being  appropriately  and  expeditiously  con- 

16  sidered.  The  audit  shall  include  an  examination  of  a 

17  random  sample  of  agreements  with  States  carrying  out 

18  response  actions  under  this  title  and  an  examination  of 

19  remedial  investigations  and  feasibility  studies  prepared 

20  for  remedial  actions. 

21  "(2)    Status    report. — The    preparation    of   a 

22  report  on  the  status  of  all  remedial  and  enforcement 

23  actions  undertaken  during  the  prior  fiscal  year.   The 

24  status  report  shall  include  a  comparison  to  remedial 
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1  and    enforcement    actions    undertaken    in    prior    fiscal 

2  years. 

3  "(3)  Estimate. — The  preparation  of  an  estimate 

4  of  the  amount  of  resources,  including  the  number  of 

5  work  years  or  personnel,  which  would  be  necessary  for 

6  the  department,  agency,  or  instrumentality  to  complete 

7  the  implementation  of  all  duties  vested  in  the  depart- 

8  ment,  agency,  or  instrumentality  under  this  Act. 

9  The   Inspector   General   shall   submit  to   the   Congress   an 

10  annual  report  regarding  the  audit  and  status  report  required 

11  under  this  subsection.  The  report  shall  contain  such  recom- 

12  mendations   as   the   Inspector   General   deems   appropriate. 

13  Each  Federal   agency   shall   cooperate   with  the  Inspector 

14  General  in  carrying  out  this  subsection.". 

15  (h)  Authorization  of  Appropriations. — Section 

16  111  of  CERCLA  is  amended  by  adding  the  following  new 

17  subsection  after  subsection  (1): 

18  "(m)   Authorization   of   Appropriations   From 

19  General  Fund. — 

20  "(1)  In  general. — The  following  sums  are  au- 

21  thorized  to  be  appropriated,  out  of  any  money  in  the 

22  Treasury  not  otherwise  appropriated,  to  the  Hazardous 

23  Substances  Superfund: 

24  "(A)  For  fiscal  year  1986,  $250,000,000. 

25  "(B)  For  fiscal  year  1987,  $250,000,000. 
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1  "(C)  For  fiscal  year  1988,  $250,000,000. 

2  "(D)  For  fiscal  year  1989,  $250,000,000. 

3  "(E)  For  fiscal  year  1990,  $250,000,000. 

4  In  addition  there  is  authorized  to  be  appropriated  to 

5  the   Hazardous   Substances   Superfund  for  each  fiscal 

6  year  an  amount  equal  to  so  much  of  the  aggregate 

7  amount  authorized  to  be  appropriated  under  this  sub- 

8  section   (and   paragraph   (2)   of   section   221(b)   of  the 

9  Hazardous  Substance  Response  Revenue  Act  of  1980) 

10  as  has  not  been  appropriated  before  the  beginning  of 

1 1  such  fiscal  year. 

12  "(2)  Computation. — The  amount  authorized  to 

13  be  appropriated  under  paragraph  (1)  of  this  subsection 

14  for  a  fiscal  year  shall  be  available  only  to  the  extent 

15  that  such  amount  exceeds  the  amount  determined  by 

16  the  Secretary  under  section  221(b)(1)(B)  for  the  prior 

17  fiscal  year.". 

18  (i)  ATSDR.— Section  111  of  CERCLA  is  amended  by 

19  adding  the  following  new  subsection  after  subsection  (m): 

20  "(n)  Agency  for  Toxic  Substances  and  Disease 

21  Registry. — For  fiscal  year  1986  and  each  fiscal  year  there- 

22  after,  not  less  than  $30,000,000  shall  be  directly  available 

23  from  the  Fund  to  the  Agency  for  Toxic  Substances  and  Dis- 

24  ease  Registry  to  be  used  for  the  purpose  of  carrying  out  ac- 

25  tivities  described  in  subsection  (c)(4)  and  section  116.  Any 
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1  funds  so  made  available  which  are  not  obligated  by  the  end  of 

2  the  fiscal  year  in  which  made  available  shall  be  returned  to 

3  the  Fund.". 

4  SEC.  112.  CLAIMS  PROCEDURE. 

5  Section   112(d)   of  CERCLA  is   amended  to  read  as 

6  follows: 

7  "(d)  Statute  of  Limitations. — 

8  "(1)   Claims   for   recovery   of   costs. — No 

9  claim  may  be  presented  under  this  section  for  recovery 

10  of  the  costs  referred  to  in  section  107(a)  after  the  date 

11  six  years  after  the  date  of  completion  of  all  response 

12  action. 

13  "(2)    Minors    and    incompetents. — The    time 

14  limitations  contained  herein  shall  not  begin  to  run — 

15  "(A)  against  a  minor  until  the  earlier  of  the 

16  date  when  he  reaches  eighteen  years  of  age  or  the 

17  date  on  which  a  legal  representative  is  duly  ap- 

18  pointed  for  him,  or 

19  "(B)  against  an  incompetent  person  until  the 

20  earlier   of  the   date   on   which   his   incompetency 

21  ends  or  the  date  on  which  a  legal  representative 

22  is  duly  appointed  for  him.". 
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1  SEC.  113.  LITIGATION,  JURISDICTION,  AND  VENUE. 

2  ,(a)  Nationwide  Service  of  Process. — Section  1 1  :* 

3  of  CERCLA  is  amended  by  adding  the  following  new  subsec- 

4  tion  at  the  end  thereof: 

5  "(e)  Nationwide   Service. — In  any  action  by  the 

6  United  States  under  section   106  or   107,  process  may  be 

7  served  in  any  district  where  the  defendant  is  found,  resides, 

8  transacts  business,  or  has  appointed  an  agent  for  the  service 

9  of  process.". 

10  (b)  Contribution;  Statute  op  Limit atlon. — Sec- 

11  tion  113  of  CERCLA  is  amended  by  adding  the  following 

12  *  new  subsections  after  subsection  (e): 

13  ""(f)  Contribution. — 

14  "(1)    Contribution. — Except   ;as    provided    in 

15  paragraph  (2),   any  defendant  alleged  or  held  to  be 

16  liable  in  an  action  under  section  106  or  section  107 

17  may   bring    an    action   for    contribution    or    indemnity 

18  against  any  other  person  liable  or  potentially  liable.  In 

19  any  such  action  in  a  court  of  the  United  States  the 

20  Federal  Rules  of  Civil  Procedure  shall  apply.  Except 

21  as  provided  in  paragraph  (2)  of  this   subsection,  this 

22  ■.     subsection  shall  not  impair  any  right  of  contribution  or 

23  indemnity  under  existing  law. 

24  "(2)  Settlement. — When  a  party  has  resolved 

25  its  liability  to  the  United  States  or  a  State  in  a  judi- 

26  cially    approved    good-faith    settlement    under    section 
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1  122,  such  person  shall  not  be  liable  for  claims  for  con- 

2  tribution  or  indemnity  regarding  matters  addressed  in 

3  the  settlement.  Such  settlement  does  not  discharge  any 

4  of  the  other  parties  unless  its  terms  so  provide,  but  it 

5  reduces  the  claim  against  the  others  to  the  extent  of 

6  any  amount  stipulated  by  the  settlement. 

7  "(3)  Persons  not  parties  to  settlement. — 

8  Nothing  in  this  subsection  shall  affect  or  modify  in  any 

9  way  the  rights  of — 

10  "(A)  the  United  States, 

11  "(B)  a  State,  or 

12  "(C)  any  person  that  has  resolved  its  liability 

13  to  the  United  States  or  a  State  in  a  good-faith 

14  settlement, 

15  to  seek  contribution  or  indemnification  against  any  per- 

16  sons  who  are  not  party  to  a  settlement  referred  to  in 

17  paragraph  (2). 

18  "(4)  Contribution  action. — Any  contribution 

19  action  brought  under  this  subsection  shall  be  governed 

20  by  Federal  law.  In  any  such  action,  the  rights  of  a 

21  person  referred  to  in  paragraph  (3)(C)  shall  be  subordi- 

22  nated  to  the  rights  of  the  United  States  and  any  State; 

23  except  that  the  Administrator  may  waive  such  subordi- 

24  nation  if  the  Administrator  determines  that  such  waiver 
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1  will  expedite  a  settlement  under  this  seetion  and  the 

2  cleanup  covered  by  such  settlement. 

3  "(g)  Statute  of  Limitations. — 

4  "(1)  Actions  for  natural   resource   dam- 

5  ages. — Except  as  provided  in  paragraph  (3),  no  action 

6  may  be  commenced  for  damages  (as  defined  in  section 

7  101(6))   under   this   Act,    unless   that   action   is   com- 

8  menced    within    three    years    after    the    later    of    the 

9  following: 

10  "(A)  The  date  of  the  discovery  of  the  loss. 

11  "(B)  The  date  on  which  regulations  are  pro- 

12  mulgated  under  section  301(c). 

13  "(2)  Actions  for  recovery  of  costs. — No 

14  action  may  be  commenced  under  section  107  for  recov- 

15  ery  of  the  costs  referred  to  in  section  107(a)  after  the 

16  date  six  years  after  the  date  of  completion  of  the  re- 

17  sponse   action.   Except  as  provided  in  the  preceding 

18  sentence,  an  action  may  be  commenced  under  section 

19  107  for  recovery  of  costs  at  any  time  after  such  costs 

20  have  been  incurred. 

21  "(3)  Contribution. — No  action  for  contribution 

22  for  any  response  costs  or  damages  may  be  commenced 

23  more  than  three  years  after — 
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1  "(A)    the    date    of  judgment   in    any    action 

2  under  this  Act  for  recovery  of  such  costs  or  dam- 

3  ages,  or 

4  "(B)   the   date   of  entry   of  a  judicially   ap- 

5  proved  settlement  with  respect  to  such  costs  or 

6  damages. 

7  "(4)  Subrogation. — No  action  based  on  rights 

8  subrogated  pursuant  to  this  section. by  reason  of  pay- 

9  ment  of  a  claim  may  be  commenced  under  this  title 

10  more  than  three  years  after  the  date  of  payment  of 

11  such  claim. 

12  u*(5)   Minors   and   incompetents. — The    time 

13  limitations  contained  herein  shall  not  begin  to  run — 

14  "(A)  against  a  minor  until  the  earlier  of  the 

15  l  datewhen  he  reaches  eighteen  years  of  age  or  the 

16  date  on  which  a  legal  representative  is  duly  ap- 

17  pointed  for  him,  or 

18  "(B)  against  an  incompetent  person  until  the 

19  earlier   of  the   date   on   which   his   incompetency 

20  ends  or  the  date  on  which  a  legal  representative 

21  is  duly  appointed  for  him.". 

22  (c)  Pre-Enforcement  Review. — 

23  (1)  Conforming  amendment. — Section   113(b) 

24  of  CERCLA  is  amended  by  striking  out  "subsection" 
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1  and  inserting  in  lieu  thereof  "subsections"  and  insert- 

2  ing  "and  (i)"  after  "(a)". 

3  (2)     Timing     of     review;     administrative 

4  record. — Section   113   of  CERCLA  is   amelided  by 

5  adding  at  the  end  thereof  the  following  new  subsec- 

6  tions: 

7  "(h)  Timing  of  Review. — No  court  shall  have  jurisdic- 

8  tion  to  review  any  challenges  to  removal  or  remedial  action 

9  selected  under  section  104  or  any  order  issued  under  section 

10  104(b)  or  to  review  any  order  issued  under  section  106(a)  in 

1 1  any  action,  other  than  one  of  the  following: 

12  "(1)  An  action  under  section  107  to  recover  re- 

13  sponse  costs  or  damages  or  for  contribution  or  indemni- 

14  fication. 

15  "(2)  An  action  to  enforce  an  order  issued  under 

16  section  104(b)  or  106(a)  or  to  recover  a  penalty  for 

17  violation  of  such  order. 

18  "(3)  An  action  for  reimbursement  under  section 

19  106(b)(2). 

20  "(4)  An  action  under  section  310  of  this  Act  al- 

21  leging  that  the  removal  or  remedial  action  taken  under 

22  section  104  or  secured  under  section  106  was  in  viola- 

23  tion  of  any  requirement  of  this  Act.  Such  an  action 

24  may  not  be  brought  with  regard  to  an  ongoing  removal 

25  where  a  remedial  action  is  to  be  undertaken  at  the  site. 
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1  "(5)  An  action  under  section  106  for  injunctive 

2  relief  or  a  motion  to  review  the  Administrator's  selec- 

3  tion  of  the  remedy  under  a  consent  decree  which  has 

4  been  entered  under  section  106  and  in  which  a  poten- 

5  tially  responsible  person  has  made  a  commitment  to 

6  assist  or  finance  a  remedial  investigation  and  feasibility 

7  study  and  to  implement  the  remedial  action  decision  of 

8  the  Administrator  following  review. 

9  "(i)  Administrative  Record. — 

10  "(1)  Limitation. — In  any  judicial  action  under 

11  section  106  or  107,  judicial  review  of  any  issues  con- 

12  cerning  the  adequacy  of  any  response  action  taken  or 

13  ordered  by  the  Administrator  shall  be  limited  to  the  ad- 

14  ministrative    record.    The    objections    which    may    be 

15  raised  in  any  such  judicial  action  under  section  106  or 

16  107  must  be  based  upon  the  comments  received  and 

17  the  evidence  contained  in  the  record. 

18  "(2)  Standard. — In  considering  such  objections, 

19  the  court  shall  uphold  the  Administrator's  decision  in 

20  selecting  the  response  action  unless  the  objecting  party 

21  can  demonstrate,  on  the  administrative  record,  that  the 

22  decision  was  arbitrary  and  capricious  or  otherwise  not 

23  in  accordance  with  law. 

24  "(3)  Remedy. — If  the  court  finds  that  the  selec- 

25  tion  of  the  response  action  was  arbitrary  and  capricious 
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1  or  otherwise   not  in  accordance   with   law,   the;   court 

2  shall   award   only   the   response   costs   or   damages   or 

3  other  relief  being  sought  to  the  extent  that  such  relief 

4  is  not  inconsistent  with  the  national  contingency  plan. 

5  "(4)    Procedural    errors. — In    reviewing    al- 

6  leged  procedural  errors,  the  court  may  disallow  costs 

7  or  damages  only  if  the  errors  were  so  serious  and  re- 

8  lated  to  matters  of  such  central  relevance  to  the  action 

9  that  the  action  would  have  been  significantly  changed 

10  had  such  errors  not  been  made. 

11  "(j)  Participation  Procedures. — The  Administra- 

12  tor  shall  issue  regulations  in  accordance  with  chapter  5  of 

13  title  5  of  the  United  States  Code  establishing  procedures  for 

14  the  appropriate  participation  of  interested  persons  in  the  de- 

15  velopment  of  the   administrative  record  on  which  judicial 

16  review  of  response  actions  will  be  based.  For  remedial  ac- 

17  tions,  such  regulations  shall  include  procedures  for  providing 

18  each  of  the  following,  before  adoption  of  any  plan  for  remedi- 

19  al  action  to  be  undertaken  by  the  United  States  or  a  State  or 

20  any  other  person  under  section  104  or  section  106  of  this 

21  Act: 

22  "(1)  Notice  to  potentially  affected  persons  and  the 

23  public,  which  shall  be  accompanied  by  a  brief  analysis 

24  of  the  plan  and  alternative  plans  that  were  considered. 
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1  "(2)   A   reasonable   opportunity  to  ^comment  and 

2  provide  information  regarding  the  plan. 

3  "(3)  An  opportunity  ior  a  public  meeting  in  the 

4  affected  area. 

5  "(4)  A  response  to  each  of  the  significant  com- 

6  ments,  criticisms,  and  new  data  submitted  in  written  or 

7  oral  presentations  under  such  procedures. 

8  ''(5)  Agency  support  for  the  basis  ^and  purpose  of 

9  the  selected  action. 

10  The  administrative' record  shall  include  the  items  developed 

11  and  received  pursuant  to  the  procedures  established  under 

12  this  subsection.". 

13  (d)  Reimbursement. — Section   106  of  CERCLA  is 

14  amended  by  adding  at  the  end  the  following  new  subsection: 

15  "(e)  Reimbursement  Procedure. — 

16  "(1)  Abatement  action  costs. — Any  person 

17  who  is  issued  and  complies  with  any  order  under  sub- 

18  section  (a)  may,  within  60  days  of  completion  of  the 

19  required  action,   petition  the  Administrator  for  reim- 

20  bursement  from  the  Fund  for  the  reasonable  costs  of 

21  such  action,  plus  interest. 

22  "(2)  Court  action. — If  the  Administrator  re- 

23  fuses  to  grant  all  or  part  of  a  petition  made  under  this 

24  subsection,  the  petitioner  may  within  30  days  of  receipt 

25  of  such  refusal  file  an  action  against  the  Administrator 

•  HR  2817  RH2 


3291 


458 

1  in  the  appropriate  United  States  district  court  Seeking 

2  reimbursement  from  the  Fund. 

3  "(3)    Requirements;     evidence. — Except    as 

4  provided  in  paragraph  (4),  to  obtain  reimbursement,  the 

5  petitioner  shall  establish  by  a  preponderance  of  the  evi- 

6  dence  that  it  is  not  liable  for  response  costs  under  sec- 

7  tion  107(a)  and  that  costs  for  which  it  seeks  reimburse- 

8  ment  are  reasonable  in  light  of  the  action  required  by 

9  the  relevant  order. 

10  "(4)    Response    costs. — A   petitioner    who    is 

11  liable  for  response  costs  under  section  107(a)  may  also 
t2  recover  its  reasonable  costs  of  response  to  the  extent 

13  that  it  can  demonstrate,  on  the  administrative  record, 

14  that  the  Administrator's  decision  in  selecting  the  re- 

15  sponse  action  ordered  was  arbitrary  and  capricious  or 

16  was  otherwise  not  in  accordance  with  law.  Reimburse- 

17  ment  awarded  under  this  paragraph  shall  include  all 

18  reasonable  response   costs  incurred  by  the  petitioner 

19  pursuant  to  the  portions  of  the  order  found  to  be  arbi- 

20  trary  and  capricious  or  otherwise  not  in  accordance 

21  with  law. 

22  "(5)  Interest. — Any  interest  payable  under  this 

23  subsection  shall  accrue  on  the  amounts  expended  from 

24  the  date  of  expenditure  at  the  same  rate  that  applies  to 
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1  investments  of  the  Fund  under  section  223(b)  of  this 

2  Act. 

3  "(6)     Court     costs;     compensatory     dam- 

4  ages. — Reimbursement    awarded    by    a    court    under 

5  paragraph   (3)   or  (4)   may  include   appropriate   costs, 

6  iees,  and  other  expenses  in  accordance  with  subsec- 

7  tions  (a)  and  (d)  of  section  2412  of  title  28  of  the 

8  United  States  Code.  A  petitioner  who  has  established 

9  pursuant  to  paragraph  (3)  that  the  petitioner  is  not 

10  liable  for  any  response  costs  may  also  receive  compen- 

11  satory  damages. 

12  "(7)  Limitation  on  source -of  payments. — 

13  Any    reimbursement    awarded    under  "this    subsection 

14  shall    not   be    paid    from    the   Hazardous    Substances 

15  Superfund.". 

16  SEC.  114.«  relationship  to  other  law. 

17  Section   114(c)   of  CERCLA  is   amended  to  read  as 

18  follows: 

19  "(c)  State  Funds. — Notwithstanding  any  provision  of 

20  this  or  any  other  law,  a  State  may  require  any  person  to 

2 1  contribute  to  any  fund  the  purpose  of  which  is  to  pay  for  any 

22  costs  of  response  or  damages.". 

23  SEC.  115.  delegation  of  functions. 

24  Section  115  of  CERCLA  is- amended  to  read  as  follows: 
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1  "SEC.  115.  AUTHORITY  TO  DELEGATE  FUNCTIONS  AND  ISSUE 

2  REGULATIONS. 

3  "(a)  Delegation  of  Functions. — 

4  "(1)  The  president. — The  President  is  author- 

5  ized  to  delegate  and  assign  any  duties  or  powers  im- 

6  posed  upon  or  assigned  to  him  necessary  to  carry  out 

7  the  provisions  of  this  title. 

8  "(2)  The   administrator. — The  Administrator 

9  is  authorized  to  delegate  and  assign  to  officers  and  em- 

10  ployees  of  the  Environmental  Protection  Agency  any 

11  duties  or  powers  imposed  upon  or  assigned  to  him  nec- 

12  essary  to  carry  out  the  provisions  of  this  title. 

13  "(h)  Regulations. — The  Administrator  is  authorized 

14  to  issue  any  regulations  necessary  to  carry  out  the  provisions 

15  of  this  title.". 

16  SEC.  116.  PUBLIC  HEALTH  ASSESSMENT  AND  PROTECTION  AU- 

17  THORITIES. 

18  Title  I  of  CERCLA  is  amended  by  inserting  the  follow- 

19  ing  new  section  after  section  115: 

20  "SEC.   116.  AGENCY  FOR  TOXIC  SUBSTANCES  AND  DISEASE 

21  REGISTRY. 

22  "(a)  Establishment. — There  is  hereby  established 

23  within  the  Public  Health  Service  an  agency,  headed  by  an 

24  administrator,  to  be  known  as  the  Agency  for  Toxic  Sub- 

25  stances  and  Disease  Registry  (hereinafter  in  this  Act  referred 

26  to  as  'ATSDR').  The  Administrator  of  ATSDR  shall  report 
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1  to  the  Secretary  of  the  Department  of  Health  and  Human 

2  Services. 

3  "(h)  Duties.— The  Administrator  of  ATSDR  shall  ef- 

4  fectuate.  and  implement  the  health-related  authorities  of  this 

5  Act  with  the  cooperation  of — 

6  "(1)  the  Administrator, 

7  "(2)   the   Commissioner   of  .the   Food   and  Drug 

8  Administration, 

9  "(3)  the  Directors  of  the  National  Institutes  of 

10  Health,  the  National  Institute  of  Environmental  Health 

1 1  Sciences,  the  ^National  Institute  of  Occupational  'Safety 

12  and  Health,  and  the. :C enter  for  JDisease  Control, 

13  "(4)  the  Administrator  of  the  Occupational  Safety 

14  and  Health  Administration, 

15  "(5)    the    Administrator    of   the    Sooial  JSecurity 

16  .Administration,  and 

17  "(6)  appropriate  State  and  local  health  officials. 

18  "(c)  List  of  Restbicteb  Aeeas. — In  cooperation 

19  with  the  States  and  other  agencies  of  the  Federal  Govern- 

20  ment,  the  Administrator  of  ATSDR  shall  establish  and  main- 

21  tain  a  complete  listing  of  areas  closed  to  the  public  or  other- 

22  wise  restricted  in  use  because  of  contamination  by  hazardous 

23  substances. 

24  "(d)  List  of  Substances. — 


•  HR  2817  RH2 


3295 


462 

1  "(1)  Initial   ioo. — Within  six  months  after  the 

2  date  of  the  enactment  of  this  section,  the  Administrator 

3  of   ATSDR,    in   consultation   with   the   Administrator, 

4  shall  prepare  a  list,  in  order  of  priority,  of  at  least  100 

5  hazardous  substances  which  are  most  commonly  found 

6  at  facilities  on  the  National  Priorities  List  and  which 

7  are   posing   the   most   significant   potential    threat   to 

8  human  health  due  to  their  known  or  suspected  toxicity 

9  to  humans  and  the  potential  for  human  exposure  to 

10  such  substances  at  facilities  on  the  National  Priorities 

11  List  or  at  facilities  to  which  a  response  to  a  release  or 

12  a    threatened    release    under    section    104    is    under 

13  consideration. 

14  "(2)  Revision. — Within  24  months  after  the  date 

15  of  the  enactment  of  this  section,  the  Administrator  of 

16  ATSDR,  in  consultation  with  the  Administrator,  shall 

17  revise  the  list  prepared  under  paragraph  (1).  Such  revi- 

18  sion  shall  include,  in  order  of  priority,  the  addition  of 

19  100  or  more  such  hazardous  substances.  In  each  of  the 

20  three   consecutive   12-month  periods   that  follow,   the 

21  Administrator  of  ATSDR   shall  revise,   in  the   same 

22  manner  as  provided  in  the  two  preceding  sentences, 

23  such  list  to  include  not  fewer  than  25  additional  haz- 

24  ardous  substances.  The  Administrator  of  ATSDR,  in 

25  consultation  with  the  Administrator,  shall  not  less  often 
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1  than  once  every  year  thereafter  revise  such  list  to  in- 

2  elude   additional   hazardous   substances   in   accordance 

3  with  the  criteria  in  paragraph  (1). 

4  "(e)  Information  on  Health  Effects. — 

5  "(1)  Literature,  studies,  etc. — The  Adminis- 

6  trator  of  ATSDR  shall  establish  and  maintain  an  in- 

7  ventory  of  research  literature,  reports,  and  studies  on 

8  the  health  effects  of  each  hazardous  substance  listed 

9  pursuant  to  subsection  (d). 

10  "(2)  Toxicological  profiles. — Based  on  all 

11  available  information,  including  information  maintained 

12  under  paragraph  (1)  and  data  developed  and  collected 

13  on  the  health  effects  of  hazardous  substances  under  this 

14  paragraph,  the  Administrator  of  ATSDR  shall  prepare 

15  toxicological  profiles  of  each  of  the  substances  listed 

16  pursuant  to  subsection  (d).   The  toxicological  profiles 

17  shall  be  prepared  in  accordance  with  guidelines  devel- 

18  oped  by  the  Administrator  of  ATSDR,  in  consultation 

19  with  the  Administrator.  Such  profiles  shall  include,  but 

20  not  be  limited  to — 

21  "(A)  an  examination,  summary,  and  interpre- 

22  tation  of .  available   toxicological  information  and 

23  epidemiologic    evaluations    on   a   hazardous    sub- 

24  stance  in  order  to  ascertain  the  levels  of  signifi- 

25  cant  human  exposure  for  the  substance  and  the 
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1  associated    acute,    subacute,    and    chronic    health 

2  effects; 

3  "(B)  a  determination  of  whether  adequate  in- 

4  formation  on  the  health  effects  of  each  substance 

5  is  available  or  in  the  process  of  development  to 

6  determine  levels  of  exposure  which  present  a  sig- 

7  nificant  risk  to  human  health  of  acute,  subacute, 

8  and  chronic  health  effects;  and 

9  "(C)  where,  appropriate,  toxicological  testing 

10  directed  toward  determining  the  maximum  expo- 

11  sure  level  of  a  hazardous  substance  that  is  safe  for 

12  humans. 

13  The  profiles  required  to  be  prepared  under  this  para- 

14  graph  for  those  hazardous  substances  listed  under  para- 

15  graph  (1)  of  subsection  (d)  shall  be  completed,  at  a  rate 

16  of  25  per  year,  within  four  years  after  the  date  of  the 

17  enactment  of  this  section.  A  profile  required  on  a  sub- 

18  stance  listed  pursuant  to  paragraph  (2)  of  subsection  (d) 

19  shall  be  completed  within  three  years  after  addition  to 

20  the  list.   The  profiles  prepared  under  this  paragraph 

21  shall  be  of  those  substances  highest  on  the  list  of  prior- 

22  ities  under  subsection  (d)  for  which  profiles  have  not 

23  previously  been  prepared.  Profiles  required  under  this 

24  paragraph  shall  be  revised  and  republished  as  neces- 

25  sary,  but  no  less  often  than  once  every  three  years. 
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1  Such  profiles  shall 'be  provided  to  the  States  -and  made 

2  available  to  other  interested  parties. 

3  "(3)    Health    effects    research. — For    any 

4  hazardous  substance  for  which  adequate  information  is 

5  not  available  (or  for  which  such  information  is  under 

6  development   as  tletermined   under   paragraph   (2)(B)), 

7  the  Administrator  of  ATSDR  shall  assure  the  initiation 

8  of  a  program  of  research  designed  to  determine  the 

9  health  effects  of  such  hazardous  substance.  Where  fea- 

10  sible,  such  program  shall  seek  to  develop  methods  to 

1 1  determine   the   health  effects   of  such  hazardous   sub- 

12  stance  in  combination  with  other  hazardous  substances 

13  with  which  it  is  commonly  found.  Before  assuring  the 

14  initiation    of    such    program,     the    Administrator    of 

15  ATSDR,  shall  consider  recommendations  of  the  Inter- 

16  agency  Testing  Committee   established  under   section 

17  4(e)  of  the  Toxic  Substances  Control  Act  on  the  types 

18  of  research  that  should  be  done  and  on  who  should  do 

19  the  research. 

20  "(4)   Coordination. — In  the   development   and 

21  implementation   of  any   research   program   under   this 

22  subsection,  the  Administrator  of  ATSDR  and  the  Ad- 

23  ministrator  shall  coordinate  such  research  program  im- 

24  plemented  under  this  subsection  with  programs  of  toxi- 

25  cological    testing    established    under    the    Toxic    Sub- 
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1  stances  Control  Act  and  the  Federal  Insecticide,  Pun- 

2  gicide,  and  Rodenticide  Act.  The  purpose  of  such  co- 

3  ordination  shall  be  to  avoid  duplication  of  effort  and  to 

4  assure  that  the  hazardous  substances  listed  pursuant  to 

5  this   subsection  are   tested  thoroughly  at  the   earliest 

6  practicable  date.  Where  appropriate  in  the  discretion  of 

7  the  Administrator  of  ATSDR  and  consistent  with  such 

8  purpose,  a  research  program  under  this  subsection  may 

9  be   carried  out  using   such  programs   of  toxicological 

10  testing. 

11  "(f)  Health  Assessments. — 

12  "(1)  Facilities  on  npl. — The  Administrator  of 

13  ATSDR  shall  perform  a  health  assessment  for  each  fa- 

14  cility  on  the  National  Priorities  List  established  under 

15  section  105  which  meets  each  of  the  following  criteria: 

16  "(A)  The  presence  of  a  hazardous  substance 

17  has  been  confirmed  at  the  facility. 

18  "(B)  Pathways  of  human  exposure  to  hazard- 

19  ous  substances  have  been  demonstrated  to  exist  at 

20  the  facility,   especially  if  such  pathways  involve 

21  direct  contact  with  hazardous  substances. 

22  "(C)  A  human  population  has  been  exposed, 

23  or    there    exists    a    significant   possibility    that    a 

24  human  population  has  been  exposed,  to  hazardous 

25  substances   through   the   identified  pathways   and 
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1  there  may  exist  a  significant  threat  of  current  or 

2  future  adverse  health  effects  for  the  population  so 

3  exposed. 

4  The  determination  of  whether  any  facility  on  such  list 

5  meets  such  criteria  shall  be  based  on  information  pro- 

6  vided   by   the   Administrator   regarding   such   criteria. 

7  Nothing  in  this  paragraph  shall  preclude  the  Adminis- 

8  trator  of  ATSDR  from  performing,  where  appropriate 

9  and  consistent  with  the  National   Contingency  Plan, 

10  health  assessments  of  releases  of  hazardous  substances 

11  from  any  other  facilities,  including  facilities  which  are 

12  not  on  such  list.  The  Administrator  or  any  State  may 

13  request   the   Administrator   of  ATSDE   to   perform  a 

14  health  assessment  under  this  section.  The  Administra- 

15  tor  of  ATSDE,  and  the  Administrator  shall  coordinate 

16  the    performance    of    health    assessments    under    this 

17  section. 

18  "(2)  Petition  to  administrator  of  atsdr. — 

19  Any  individual  or  group  of  individuals  may  submit  a 

20  petition  to  the  Administrator  of  ATSDR  to  perform  a 

21  health  assessment  under  this  subsection.  The  petition 

22  shall  provide  evidence  demonstrating  that  such  individ- 

23  ual  or  group  is  being  exposed  to  a  hazardous   sub- 

24  stance,  and  an  empirical  analysis  of  the  level  of  expo- 

25  sure.  The  Administrator  of  ATSDR  shall  take  action 
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1  under  paragraph  (3)(A)  if  the  Administrator  of  ATSDR 

2  determines   that  there   is   a  reasonable   likelihood   that 

3  the  exposure  may  present  a  significant  risk  to  human 

4  health  and  that  there  is  a  reasonable  likelihood  that  the 

5  hazardous    substance    is    from    one    of    the    following 

6  facilities: 

7  "(A)  A  facility  where  such  substance  is  (or 

8  was  in  the  past)  treated,  stored,  recycled,  or  dis- 

9  posed  of,  on  a  regular  basis. 

10  "(B)  A  facility  at  which  removal  action  is 

11  being  taken  (or  was  taken  in  the  past)  under  any 

12  provision  of  this  Act. 

13  "(3)  Initiation  ok  explanation  required. — 

14  Within  45  days  after  receipt  of  a  petition  under  para- 

15  graph  (2),  the  Administrator  of  ATSDR  shall  do  one  of 

16  the  following: 

17  "(A)  Initiate  a  health  assessment. 

18  "(B)  Publish  a  written  explanation  of  one  of 

19  the  following: 

20  "(i)  A  determination  that  there  is  not  a 

21  reasonable  likelihood  that  the   substance   is 

22  from  a  facility  referred  to  in  paragraph  (2). 

23  "(ii)  A  determination  that  there  is  not  a 

24  reasonable  likelihood  that  the  exposure  pre- 

25  sents  a  significant  risk  to  human  health. 
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1  "(hi)  A  determination  that  the  evidence 

2  submitted  or  information  available  to  the  Ad- 

3  ministrator  of  ATSDR  is  not  adequate  to  de- 

4  termine  whether  there  is  a  reasonable  likeli- 

5  hood  that  the  substance  is  from  a  facility  re- 

6  ferred  to  in  paragraph  (2)  or  there  is  a  rea- 

7  sonable  likelihood  that  the  exposure  presents 

8  a  significant  risk  to  human  health.  If  the  Ad- 

9  ministrator  of  ATSDR  determines  under  this 

10  clause   that   the   evidence   submitted  is   not 

11  adequate,     the     Administrator    of    ATSDR, 

12  shall,  in  the  written  explanation,  identify  the 

13  additional  information  necessary  for  the  Ad- 

14  ministrator  of  ATSDR  to  determine  whether 

15  there  is  a  reasonable  likelihood  that  the  sub- 

16  stance  is  from  a  facility  referred  to  in  para- 

17  graph  (2)  or  there  is  a  reasonable  likelihood 

18  that  the  exposure  may  present  a  significant 

19  risk  to  human  health. 

20  "(C)  Respond  in  writing  to  the  petition  sub- 

21  mitted   under   paragraph   (2)   by   setting   forth   a 

22  schedule  for  review  of  the  petition  or  a  schedule 

23  to  initiate  a  health  assessment. 
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1  Each  assessment  under  this  paragraph   shall   be  coin 

2  pleted  within  six  months  after  the  date  on  which  the 

3  health  assessment  is  initiated. 

4  "(4)  Priorities   of   assessments. — In   deter- 

5  mining  the  priority  in  which  to  conduct  health  assess- 

6  ments    under    this    subsection,    the    Administrator    of 

7  ATSDR,  in  consultation  with  the  Administrator,  shall 

8  give  priority  to  those  facilities  at  which  there  is  docu- 

9  mented   evidence    of   the    release    of   hazardous    sub- 

10  stances,  at  which  the  potential  risk  to  human  health 

11  appears  highest,  and  for  which  in  the  judgment  of  the 

12  Administrator  of  ATSDR  existing  health  assessment 

13  data  are   inadequate   to   assess   the   potential   risk   to 

14  human  health  as  provided  in  paragraph  (7). 

15  "(5)  RIFS. — Where  a  health  assessment  is  done 

16  at  a  site  on  the  National  Priorities  List,  the  Adminis- 

17  trator    of    ATSDR    shall    complete    such    assessment 

18  promptly    and,    to    the    maximum    extent    practicable, 

19  before  the  completion  of  the  remedial  investigation  and 

20  feasibility  study  at  the  facility  concerned. 

21  "(6)  Notice  and  reporting. — Any  State  or  po- 

22  litical  subdivision  carrying  out  a  health  assessment  for 

23  a  facility  shall  report  the  results  of  the  assessment  to 

24  the  Administrator  of  ATSDR  and  the  Administrator 

25  and  shall  include  recommendations  with  respect  to  fur- 
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1  "  ther  activities  which  need  to  be  carried  out  under  this 

2  section.  The  Administrator  of  ATSDR  shall  state  such 

3  recommendation  in  any  report  on  the  results  of  any  as- 

4  sessment  carried  out  directly  by  the  Administrator  of 

5  ATSDR  for  such  facility  and  shall  issue  periodic  re- 

6  ports  which  include  the  results  of  all  the  assessments 

7  carried  out  under  this  subsection. 

8  "(7)  Definition. — For  the  purposes  of  this  sec- 

9  tion  and  section  111(c)(4),  the  term  'health  assessment' 

10  means  a  determination  of  the  potential  human  health 

11  risks  posed  by  a  facility.  A  health  assessment  shall  be 

12  based  on  but  not  limited  to  the  following  information: 

13  "(A)  The  nature  and  extent  of  contamina- 

14  tion. 

15  "(B)  The  existence,  scope,  and  magnitude  of 

16  potential  pathways  of  human  exposure  (including 

17  ground  or  surface  water  contamination,  air  emis- 

18  sions,  and  food  chain  contamination). 

19  "(C)  The  size,  population  characteristics,  and 

20  potential  susceptibility  of  the  community  within 

21  the  likely  pathways  of  exposure. 

22  "(D)  The  comparison  of  measured  or  esti- 

23  mated  human  exposure  levels  which  are  identified 

24  for  hazardous  substances  and  any  exposure  levels 

25  for  such  hazardous  substances  which  are  deter- 
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1  mined  to  be  of  significance  to  human  health,  in- 

2  eluding  but  not  limited  to  those  determined  in  the 

3  toxicological  profiles  under  subsection  (e)(2). 

4  "(E)  The  comparison  of  appropriate  existing 

5  morbidity  and  mortality  data,  relevant  to  the  sus- 

6  pected  population  at  risk  of  exposure,  on  diseases 

7  that  may  be  associated  with  the  observed  levels  of 

8  exposure. 

9  If  a  significant  excess  of  disease  in  a  population  is 

10  identified  under  subparagraph  (E),  the  health  assess- 

11  ment  shall  include  appropriate  epidemiological  analy- 

12  ses,  including  the  assessment  of  attributable  risk,  to  de- 

13  termine  the  most  likely  explanations  for  that  excess. 

14  An  assessment  may  include  literature  searches,  infor- 

15  mation  summarization  and  evaluation  of  existing  envi- 

16  ronmental  data,  pilot  samples,  testing  for  food  chain 

17  contamination,  and  similar  activities.  The  Administra- 

18  tor  Of  ATSDR  shall  utilize  appropriate  data  available 

19  from  the  Administrator  to  avoid  duplication  of  effort. 

20  "(8)  Purpose. — The  purpose  of  health  assess- 

21  ments  shall  be  to  assist  in  determining  whether  actions 

22  under  subsection  (k)  of  this  section  should  be  taken  to 

23  reduce  human  exposure  to  hazardous  substances  from  a 
•24  facility  and  whether  additional  information  on  human 
25  exposure   and   associated  health   risks   is   needed  and 
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1  should  be  acquired  by  conducting  epidemiological  stud- 

2  ies  under  subsection  (g),  establishing  a  registry  under 

3  subsection  (h),  establishing  a  health  surveillance  pro- 

4  gram  under  subsection  (i),  or  through  other  means.  In 

5  using  the  results  of  health  assessments  for  determining 

6  additional  actions  to  be  taken  under  this  section,  the 

7  Administrator  of  ATSDR  may  consider  additional  in- 

8  formation  on  the  risks  to  the  potentially  affected  popu- 

9  lation  from  all  sources  of  such  hazardous  substances  in- 

10  eluding  known  point  or  nonpoint  sources  other  than 

11  those  from  the  facility  in  question. 

12  "(9)  Results,  recommendations,  and  eval- 

13  uations. — At  the  completion  of  each  health  assess- 

14  ment,  the  Administrator  of  ATSDR  shall  provide  the 

15  Administrator  and  each  affected  State  with  the  results 

16  of  such   assessment,   including  recommendations   con- 

17  cerning  the  need  to  further  reduce  exposure.  In  addi- 

18  tion,  if  the  health  assessment  indicates  that  the  release 

19  or  threatened  release  concerned  may  pose  a  threat  to 

20  human  health  or  the  environment,  the  Administrator  of 

21  ATSDR  shall  so  notify  the  Administrator  who  shall 

22  promptly  evaluate  such  release  or  threatened  release  in 

23  accordance  with  the  hazard  ranking  system  referred  to 

24  in  section  105(a)(8)(A)  to  determine  the  national  priori- 

25  ty  of  such  release  or  threatened  release. 
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1  "(10)    Recovery    of   costs.— In    any    case    in 

2  which  a  health  assessment  performed  under  this  sub- 

3  section  (including  one   required  by  section  3019(b)  of 

4  the  Solid  Waste  .Disposal  Act)  discloses  the  exposure 

5  of  a  population  to  the  release  of  a  hazardous  substance 

6  from  a  facility,   the  »costs  of  such  health  assessment 

7  may  be  recovered  as  a  cost  of  response  under  section 

8  107  of  this  Act. 

9  "(g)  Studies. — 

10  "(1)  Pilot  health  effects  studies. — 

11  '  *( A)  Rurpqse  . — Whenever  r  in  the  judgment 

12  of  the  Administrator  of  .ATSDE,  it  is  appropriate 

13  on  the  basis  of  the  results  of  a  health  assessment 

14  or  on  the  basis  of  a  petition  of  any  individual  or 

15  group  of  individuals  which -demonstrates  that  the 

16  individual  or  individuals  are  being  exposed  to  a 

17  hazardous   substance   and  provides   an   empirical 

18  analysis  of  the  level  of.  exposure,  the  Administra- 

19  tor   of  ATSDR   shall   conduct   a   pilot   study   of 

20  health  effects  for  -selected  groups  of  exposed  indi- 

21  viduals,  in  order  to  determine  the  desirability  of 

22  conducting    full    scale    epidemiological    or    other 

23  health  studies  of  the  entire  exposed  population. 

24  "(B)    Initiation    or    explanation    re- 

25  quired. — Within  45  days  after  completion  of  a 
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1  health  assessment  under,  this  section  or  ^receipt  of 

2  —        a  petition  under  this  paragraph,  the  Administrator 

3  of  ATSDR  shall— 

4  "(i)  initiate  a  pilot  health  effects  study 

5  under  this  paragraph;  or 

6  "(ii)  publish  a  written  explanation  of  a 

7  determination  that  the  release  or  threatened 

8  release  that  is  the  subject  of  the  assessment, 

9  or  the  exposure  that  is  the  subject  of  the  pe- 

10  tition,  does  not  present  a  significant  risk  to 

11  human  health. 

12  "(C)     Components    of    studies. — Each 

13  health  effects  study  carried  out  under  this  subsec- 

14  tion  shall — 

15  "(i)    ascertain    the    nature,    magnitude, 

16  scope,  and  duration  of  the  exposure  of  indi- 

17  viduals    to    the    hazardous    substance    con- 

18  cerned; 

19  "(ii)  identify,  where  possible,  other  indi- 

20  viduals  within  the  community  who  may  be 

21  exposed  to  the  same  release;  and 

22  "(iii)  include  (but  not  be  limited  to) — 

23  "(I)  a  determination,  where  possi- 

24  ble,  of  the  source  of  any  groundwater 

25  contamination  involved; 
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1  "(II)  a  toxieological  and  epidemic 

2  logical    evaluation    of    each    hazardous 

3  substance  involved;  and 

4  "(III)  any  necessary  medical  test- 

5  ing  of  individuals. 

6  "(D)  Deadline   for  completion. — Each 

7  study   under   this   paragraph   shall   be   completed 

8  within  nine  months  after  the  date  on  which  the 

9  health  assessment  is  completed  or  the  petition  is 

10  filed. 

11  "(2)  Full  scale. — Whenever  in  the 'judgment  of 

12  the  Administrator  of  ATSDR  it  is*  appropriate  on  the 

13  -basis  of  the  results  of  such  pilot  study  or  other  study  or 

14  health  assessment,  the  Administrator  of  ATSDR  shall 

15  conduct  such  full  scale  epidemiological  or  other  health 

16  studies  as  may  be  necessary  to  determine  the  health  ef- 

17  feots   on   the  ^population   exposed   to  hazardous    sub- 

18  stances  from  a  release  or  threatened  release. 

19  "(h)  Registry.— 

20  "(1)  Authority  to  establish. — In  any  case  in 

21  which  the  results  of  a  health  assessment  or  epidemio- 

22  logic  study  indicate  a  potential  or  observed  significant 

23  risk  to  human  health,  the  Administrator  of  ATSDR 

24  shall  evaluate  whether  the  establishment  of  a  registry 

25  of  exposed  persons  would  contribute  to  accomplishing 
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1  the  purposes  of  this  subsection.  The  Administrator  of 

2  ATSDR  shall  establish  such  registry  when  such  eval- 

3  uation  determines  that  an  effective  mechanism  can  be 

4  established  to  satisfactorily  maintain  such  registry  over 

5  a  sufficient  period  of  time  to  accomplish  the  desired 

6  purposes  of  this  paragraph  and  either — 

7  "(A)   the   registry   could  benefit  its   partici- 

8  pants  by  prevention  or  early  detection  of  serious 

9  adverse  health  effects  from  exposure  to  hazardous 

10  substances;  or 

11  "(B)  the  registry  could  provide  significant  in- 

12  formation  not  currently  available  on  human  health 

13  effects  of  exposure  to  one  or  more  hazardous  sub- 

14  stances. 

15  "(2)  Unlawful  disclosure. — The  identity  of 

16  any  individual  listed  on  a  registry  shall  not  be  disclosed 

17  to  any  person  except  as  may  be  necessary  to  carry  out 

18  this  section.  Any  person  violating  this  paragraph  shall 

19  be  fined  not  more  than  $1,000  or  imprisoned  for  not 

20  more  than  six  months,  or  both,  and  shall  be  required  to 

21  pay  the  costs  of  prosecution. 

22  "(i)  Health  Surveillance  Program. — Where  the 

23  Administrator  of  ATSDR  has  determined  that  there  is  a  sig- 

24  nificant  increased  risk  of  adverse  health  effects  in  humans 

25  from  exposure  to  hazardous  substances  based  on  the  results 
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1  of  a  health  assessment  conducted  under  subsection  (0,  an  epi- 

2  wdemiologic  study  conducted  under  subsection  (g),  or  an  expo- 
8  sure  registry  that  has  been  established  under  subsection  (h), 

4  and  the  Administrator  of  ATSDR  has  determined  that  such 

5  exposure  is  the  result  of  a  release  from  a  facility,  the  Admin- 

6  istrator  of  ATSDR  shall  initiate  a  health  surveillance  pro- 

7  gram  for  such  population.  This  program  shall  include  but  not 

8  be  limited  to — 

9  "(1)  periodic  medical  testing  where  appropriate  of 

10  population  subgroups  to  screen  for  jdiseases  for  which 

11  the  population  or  subgroup  is  at  significant  increased 

12  risk;  and 

13  "(2)  a  mechanism  to  refer  for  treatment  those  in- 

14  dividuals    within    such    population    who    are    screened 

15  positive  for  such  diseases. 

16  "(j)  Repoet  Eveey  Two  Yeaes. — Two  years  after 

17  the  date  of  the  enactment  of  this  subsection  and  every  two 

18  years  thereafter,  the  Administrator  of  ATSDR  shall  prepare 

19  and  submit  to  the  Administrator,  the  House  Committees  on 

20  Energy  and  Commerce  and  Public  Works  and  Transportation 

21  and   the    Senate    Committee   on   Environment   and   Public 

22  Works  a  report  on  the  results  of  the  activities  of  ATSDR 

23  regarding — 

24  "(1)  health  assessments  and  pilot  health  effects 

25  studies  conducted; 
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1  "(2)  epidemiologic  studies  conducted; 

2  "(3)  hazardous  substances  which  have  been  listed 

3  under  subsection  (d),  toxicological  profiles  which  have 

4  been  developed,  and  toxicologic  testing  which  has  been 

5  conducted  or  which  is  being  conducted  under  subsec- 

6  tion  (e); 

7  "(4)   registries   established  under   subsection  (h); 

8  and 

9  "(5)  an  overall  assessment,  based  on  the  results  of 

10  activities  conducted  by  the  Administrator  of  ATSDR, 

11  of  the  linkage  between  human  exposure  to  individual  or 

12  combinations  of  hazardous  substances  due  to  releases 

13  from  facilities  covered  by  this  Act  or  the  Solid  Waste 

14  Disposal  Act  and  any  increased  incidence  or  prevalence 

15  of  adverse  health  effects  in  humans. 

16  "(k)  Reduction  of  Exposure. — 

17  "(1)  Significant  human  exposuee  level. — If 

18  a   health   assessment   or   other   study   receiving   peer 

19  review  carried  out  under  this  Act  identifies  an  individ- 

20  ual  or  individuals  exposed  to  a  hazardous  substance  in 

21  a  manner  which  presents  a  significant  risk  to  human 

22  health,  the  Administrator  shall  take  such  steps  as  may 

23  be  necessary  to  abate  the  risk.  Such  steps  may  include 

24  the  following: 
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1  "(A)  Provision  of  alternate  household  water 

2  supplies. 

3  "(B)  Temporary  or  permanent  reloeation  of 

4  individuals. 

5  "(2)  Insufficient  information. — In  any  case 

6  in  which  information  is  insufficient,  in  the  judgment  of 

7  the  Administrator  of  ATSDR  or  the  Administrator  to 

8  determine  a  significant  human  exposure  level  with  re- 

9  spect  to  a  hazardous  substance,  the  Administrator  may 

10  take  such  steps  as  may  be  necessary  to  reduce  the  ex- 

11  posure  of  any  person  to  such  hazardous  substance  to 

12  such  level  as  the  Administrator  deems  necessary  to 

13  protect  human  health. 

14  "(1)  No  Delay  of  Other  Action. — In  the  case  of 

15  any  hazardous  substance  which  is  subject  to  a  petition  or 

16  study  under  this  section,  nothing  in  this  section  shall  be  con- 

17  strued  to  delay  or  otherwise  impair  the  authority  of  the  Ad- 

18  ministrator  to  exercise  any  authority  vested  in  the  Adminis- 

19  trator  under  any  other  provision  of  law,  including,  but  not 

20  limited  to,  the  imminent  hazard  authority  of  section  7003  of 

21  the  Solid  Waste  Disposal  Act  or  the  response  and  abatement 

22  authorities  of  this  Act. 

23  "(m)  Peer  Review. — All  studies  and  results  of  re- 

24  search  (including  health  assessments)  and  all  toxicological 

25  profiles  conducted  under  this  section  shall  be  reported  or 

•HR  2817  RH2 


3314 


481 

1  adopted  only  after  appropriate  peer  review.  Such  peer  review 

2  shall  be  completed  within  a  period  of  60  days  and  shall  be 

3  conducted  by  panels  consisting  of  no  less  than  three  nor  more 

4  than  seven  members,  who  shall  be  scientific  experts  selected 

5  for  such  purpose  by  the  Administrator  of  ATSDR  on  the 

6  basis  of  their  reputation  for  scientific  objectivity  and  the  lack 

7  of  institutional  ties  with  any  person  involved  in  the  conduct  of 

8  the  study  or  research  under  review.  Support  services  for  such 

9  panels  shall  be  provided  by  the  Administrator  of  ATSDR. 

10  "(n)  Educational  Materials. — In  the  implementa- 

1 1  tion  of  this  section  and  other  health-related  authorities  of  this 

1 2  Act,  the  Administrator  of  ATSDR,  shall  assemble  and  distrib- 

13  ute  to  the  States,  and  upon  request  to  medical  colleges,  phy- 

14  sicians,  and  other  health  professionals,  appropriate  education- 

15  al   materials   on   the   medical   surveillance,    screening,   and 

16  methods  of  diagnosis  and  treatment  of  injury  or  disease  relat- 

17  ed  to  exposure  to  hazardous  substances  (giving  priority  to 

18  those  listed  in  subsection  (d)),  through  such  means  as  the 

19  Administrator  of  ATSDR  deems  appropriate. 

20  "(o)   Direct   Action   and   Cooperative   Agree- 

21  ments. — The  activities  described  in  this  section  and  section 

22  111(c)(4)    shall    be    carried    out   by    the    Administrator    of 

23  ATSDR,  either  directly  or  through  cooperative  agreements 

24  with  States  (or  political  subdivisions  thereof)  which  the  Ad- 

25  ministrator  of  ATSDR  determines  are  capable  of  carrying  out 

•HR  2817  RH2 


3315 


482 

1  such  activities.  Such  activities  shall  include  provision  of  con- 

2  sultations  on  health  information,  the  conduct  of  health  jisscss- 

3  ments,  including  those  required  under  section  3019(h)  of  the 

4  Solid  Waste   Disposal   Act,   health   studies,   registries,   and 

5  health  surveillance. 

6  "(p)  Minimum  Number  of  Employees. — The  Presi- 

7  dent  shall  provide  adequate  personnel  for  ATSDR,  which 

8  .shall  not  be  fewer,  than  100  employees.  For  purposes  of  de- 

9  termining  thernumber  of  .employees  under  :this  subsection,  an 

10  employee  employed  by  ATSDR  on  a ' pastime,  career  em- 

11  ployment  basis  shall  be  counted  as  a  fraction  which  is  deter- 
l'2^mjned  by  dividing  40  hours  into;  the  average  number  of  hours 

13  of  such  employee's  regularly  scheduled  workweek. 

14  '^q)  Federal  Facilities. — In  accordance  with  sec- 

15  ^tion  120,  the  Administrator  of  ATSDR  shall  have  .the  same 

16  authorities  under  this  section  with  respect  to  facilities  owned 

17  or -operated  by  a  department,  agency,  or  instrumentality  of 

18  the  United  States  as  such  Administrator  has  with  respect  to 

19  any  nongovernmental  entity. 

20  "(r)  Emergencies. — In  cases  of  public  health  emer- 

21  gencies  caused  or  believed  to  be  caused  by  exposure  to  toxic 

22  substances,  the  Administrator  of  ATSDR — 

23  "(1)  shall  provide  medical  testing  and  care  to  ex~ 

24  posed  individuals,  including,  but  not  limited  to,  tissue 

25  sampling,  chromosomal  testing,  epidemiological  studies, 
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1  or  any  other  assistance  appropriate  under  the  circum- 

2  stances; 

3  "(2)  shall  offer  technical  assistance  and  consulta- 

4  tion  to  local  and  State  health  authorities  that  are  pro- 

5  viding  medical  testing  and  care  to  exposed  individuals; 

6  and 

7  "(3)  shall  use  any  authority  provided  under  this 

8  section; 

9  whether  or  not  the  determinations  or  other  preliminary  steps 

10  otherwise  required  under  this  section  have  been  made  or 

1 1  taken.  Nothing  in  this  subsection  shall  be  construed  to  create 

12  an  entitlement  program. 

13  "(s)  Hazardous  Substance  Research  and  Train- 

14  ing. — 

15  "(1)  Authorities  of  secretary. — The  Secre- 

16  tary  of  Health  and  Human  Services,  in  consultation 

17  with  the  Administrator,  may  conduct  and  support  the 

18  following  (through  grants,  cooperative  agreements,  and 

19  contracts): 

20  "(A)  Research  (including  epidemiologic  and 

21  ecologic  studies  and  development  and  demonstra- 

22  tion  programs)  in  the  following: 

23  "(i)  Advanced  techniques  for  the  detec- 

24  tion,  assessment,   and  evaluation  of  the  ef- 

HR  2817  RH2 16 


3317 


484 

1  fects    on   human    health    of   hazardous    sub- 

2  stances. 

3  "(h)    Methods    to    assess    the    risks    to 

4  human  health  presented  by  hazardous   sub- 

5  stances. 

6  "(B)  Advanced  training  in  ecology,  environ- 

7  mental  health,  chemical  engineering,  and  molecu- 

8  lar  biology  and  in  the  techniques  and  methods  re- 

9  f erred  to  in  subparagraph  (A). 

10  "(2)   Coopeeation. — The   Director   of  the  Na- 
il tional    Institute    for    Environmental    Health    Sciences 

12  shall  cooperate  fully  with  those  agencies  specified  in 

13  section   119(c)(l)-(7)  in  carrying  out  the  purposes  of 

14  this  section. 

15  "(3)  Eecipients. — A  grant,  cooperative  agree- 

16  ment,  or  contract  may  be  made  or  entered  into  under 

17  paragraph  (1)  with  an  accredited  institution  of  higher 

18  education.  The  institution  may  carry  out  the  research 

19  or  training  under  the  grant,  cooperative  agreement,  or 

20  contract  through  contracts,  including  contracts  with  the 

21  following: 

22  "(A)  Generators  of  hazardous  wastes. 

23  "(B)  Persons  involved  in  the  development  of 

24  innovative  technologies,  processes,  equipment,  and 
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1  related   devices,    which   can   be   used   to   control, 

2  contain,  and  treat  hazardous  substances. 

3  "(C)   Owners   and   operators   of  facilities   at 

4  which  hazardous  substances  are  located. 

5  "(D)  State  and  local  governments. 

6  "(4)  Procedures. — In  making  grants  and  enter- 

7  ing  into  cooperative  agreements  ■  and  ^contracts  /under 

8  this  subsection,  the  Secretary  of  ^Health  and  Human 

9  Services  shall  act  through  the  Director  of  the  National 

10  Institute  for  Environmental  Health  Sciences  who  shall 

1 1  iollow   the  procedures-  applicable  to  grants   and  con- 

12  tracts   under   title   IV   of  the   Public   Health   Service 

13  Act.". 

14  SEC.  117.  DEVELOPMENT  OF  INNOVATIVE  AND  EXPER1MEN- 

15  TAL  TECHNOLOGIES. 

16  (a)  Findings  andPurpose. — 

17  (1)  Findings. — The  Congress  finds  that — 

18  (A)  the  number  of  hazardous  substances  fa- 

19  cilities  which  will  require  a  response  pursuant  to 

20  CERCLAS  is  expected  to -increase  substantially  in 

21  the  near  future; 

22  (B)  the  Environmental  Protection  Agency's 

23  practice  of  relying  on  removal  and  containment 

24  measures  to  clean  up  uncontrolled  hazardous  sub- 

25  stance  disposal  sites  under  the  Superfund  program 
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1  does  not  permanently  reduce  the  risk  of  release  of 

2  hazardous  substances  into  the  environment; 

3  (C)  the  use  of  treatment  technologies  which 

4  permanently  alter  the  composition  of  hazardous 

5  substances  so  as  to  reduce  the  toxicity,  volume,  or 

6  mobility  of  hazardous  substances  can  provide  sig- 

7  nificantly  greater  protection  to  the  environment 

8  and  human  health,  at  lower  long-term  costs,  than 

9  can   short-term   measures    such   as   removal   and 

10  containment; 

11  (D)  various  regulatory  factors  often  limited 

12  the  ability  of  alternative  and  innovative  treatment 

13  technologies  to  demonstrate  the  utility  and  cost- 

14  efficiency  of  those  technologies  in  cleaning  up  un- 

15  controlled  hazardous  substance  disposal  sites; 

16  (E)  a  sustained  program  of  research  and  de- 

17  velopment  is  essential  for  the  development  of  al- 

18  ternative   and  innovative   treatment   technologies 

19  which  can  be  used  to  permanently  and  significant- 

20  ly  reduce  the  environmental  and  human  health 

21  risks  posed  by  uncontrolled  hazardous  substance 

22  disposal  sites. 

23  (2)  Purpose. — The  purpose  of  this  section  is  to 

24  establish  within  the  Environmental  Protection  Agency 

25  a  program  of  research  and  demonstration  for  alterna- 
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1  tive  and  innovative  treatment  technologies  that  can  be 

2  used  in  remedial  actions  under  the  Superfund  program, 

3  and  to  provide  incentives  for  the  development  and  use 

4  of  such  technologies. 

5  (b)  Research  and  Demonstration  Program. — 

6  Title  I  of  CERCLA  is  amended  by  inserting  the  following 

7  new  section  after  section  116: 

8  "SEC.     117.     ALTERNATIVE     AND     INNOVATIVE     TREATMENT 

9  TECHNOLOGY    RESEARCH,    EVALUATION,    AND 

10  DEMONSTRATION  PROGRAM. 

11  "(a)  Establishment  of  Program. — The  Adminis- 

12  trator  shall  carry  out  a  program  of  research,  evaluation,  test- 

13  ing,  development,  and  demonstration  of  alternative  and  inno- 

14  vative  treatment  technologies  which  may  be  utilized  in  reme- 

15  dial  actions  to  achieve  more  permanent  protection  of  human 

16  health  and  the  environment. 

17  "(b)  Technology  Transfer. — 

18  "(1)  Program. — In  carrying  out  the  program  es- 

19  tablished  under  subsection  (a),  the  Administrator  shall 

20  conduct  a  technology  transfer  program,  including  the 

21  development,  collection,  evaluation,  coordination,  and 

22  dissemination  of  information  relating  to  the  utilization 

23  of  alternative  and  innovative  treatment  technologies  for 

24  remedial  actions.  The  Administrator  shall  establish  and 

25  maintain  a  central  reference  library  for  such  informa- 
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1  tion.  Subject  to  the  provisions  of  section  552  of  title  5, 

2  United  States  Code,  section   1905  of  title  18,  United 

3  States  Code,  and  paragraph  (2)  of  this  subsection,  the 

4  information  maintained  by  the  Administrator  shall  be 

5  made  available  to  Federal,  State,  and  other  govern- 

6  ment  agencies  and  to  the  public  in  a  manner  that  will 

7  facilitate  its  dissemination. 

8  "(2)  Protection  of  proprietary  informa- 

9  tion. — Upon  a  showing  satisfactory  to  the  Administra- 

10  tor  by  any  person  that  any  information,   or  portion 

11  thereof,  obtained  under  this  section  by  the  Administra- 

12  tor  directly  or  indirectly  from  such  person,  would,  if 

13  made  public,  divulge — 

14  "(A)  trade  secrets;  or 

15  "(B)   other  proprietary  information  of  such 

16  person; 

17  the  Administrator  shall  not  disclose  such  information, 

18  and  disclosure  thereof  shall  be  punishable  under  section 

19  1905  of  title  18,  United  States  Code. 

20  "(3)  Limitation  on  interpretation. — Noth- 

21  ing  in  this  subsection  shall  be  construed  to  authorize 

22  the  withholding  of  information  from  Congress  or  any 

23  committee  of  Congress. 

24  "(c)  Contracts  and  Grants. — In  carrying  out  sub- 

25  section  (a),  the  Administrator  may  enter  into  contracts  and 
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1  cooperative  agreements  with,  and  make  grants  to,  persons, 

-2  State  and  local  governments  and  other  public  entities,  and 

3  nonprofit  private  entities  (as  described  in  section  501(c)(3)  of 

4  the  Internal  Revenue  Code  of  1954).  Each  contract,  agree- 

5  ment,  and  grant  under  this  section  shall  contain  appropriate 

6  cost-sharing  arrangements. 

7  "(d)  Research  Assistance. — 

8  "(1)  Assistance  and  information. — The  Ad- 

9  ministrator  may,  consistent  with  the  provisions  of  this 

10  section,  provide  assistance  or  information  to  persons, 

11  State  and  locaLgo&ernments  and  other  public  entities, 

12  and  nonprofit  private  entities  who  wish  to  have  alter- 

13  native  and  innovative  treatment -technologies  tested  or 

14  evaluated  for  utilization  in  remedial  activities. 

15  "(2)  Use  of  sites. — Subject  to  such  terms  and 

16  conditions  as  the  Administrator  shall  require  to  assure 

17  the  protection  of  human  health  and  the  environment, 

18  the  Administrator,  in  cooperation  with  the  States,  may 

19  arrange  for  the  use  of  sites  listed  on  the  National  Pri- 

20  orities  List  under  section  105(a)(8)(B)  for  the  purposes 

21  of  research,  testing,  evaluation,  development,  and  dem- 

22  onstration  under  this  section. 

23  "(3)  Saving  provision. — Nothing  in  this  section 

24  shall  be  construed -to  affect  the  provisions  of  the  Solid 

25  Waste  Disposal  Act. 
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1  "(e)  Enumerated  Programs. — In  carrying  out  this 

2  section,  the  Administrator  may  conduct  and  support  the  fol- 

3  lowing,  among  other  things: 

4  "(1)  Research  and  development  and  demonstration 

5  programs  in  the  following: 

6  "(A)  Methods  and  technologies  to  detect  haz- 

7  ardous  substances  in  the  environment  and  meth- 

8  ods  and  technologies  to  reduce  the  amount  and 

9  toxicity  of  hazardous  substances,  including  recy- 

10  cling,  incineration,  biodegradation,  chemical  inac- 

11  tivation,  and  encapsulation. 

12  "(B)  Site  specific  demonstrations  of  innova- 

13  tive  technologies  applied  to  all  phases  of  hazard- 

14  ous  substances  response  including,  as  appropriate, 

15  the  testing,  evaluation,  and  field  demonstration  of 

16  innovative  technologies,  processes,  equipment,  and 

17  related  devices  which  can  be  used  for  such  pur- 

18  poses. 

19  "(C)  Improved  safety  practices  in,  and  equip- 

20  ment  for,  the  handling  and  disposal  of  hazardous 

21  substances. 

22  "(2)  Training  for  the  following: 

23  "(A)  For  employees  who  handle  hazardous 

24  substances,  training  in  the  procedures  for  the  han- 

25  dling  and  removal  of  hazardous  substances. 

•HR  2817  RH2 


3324 


491 

1  "(B)  For  State  and  local  health  and  environ- 

2  ment  agency  personnel,  training  in  the  manage- 

3  ment  of  facilities  at  which  hazardous  substances 

4  are  located  and  in  the  evaluation  of  the  hazards  to 

5  human  health  presented  by  such  facilities. 

6  "(f)  Designation  of  Demonstration  Sites. — In 

7  carrying  out  the  program  under  this  section,  the  Administra- 

8  tor  shall,  within  two  years  after  the  date  of  the  enactment  of 

9  this  section,  and  after  notice  and  an  opportunity  for  public 

10  comment,  designate  at  least  ten  sites  listed  under  section 

11  105(a)(8)(B)  as  appropriate  for  field  demonstrations  of  alter- 

12  native   and  innovative   treatment   technologies.   Within    12 

13  months  after  designation  of  a  site,  the  Administrator  shall 

14  begin  or  cause  to  begin  a  demonstration  of  alternative  and 

15  innovative  treatment  technologies  at  such  site.  In  designating 

16  such  sites,  the  Administrator  shall,  consistent  with  the  pro- 

17  tection  of  human  health  and  the  environment,  consider  each 

18  of  the  following  criteria: 

19  "(1)  The  potential  for  contributing  to  solutions  to 

20  those    hazardous    substance    disposal    problems    which 

21  pose  the  greatest  threat  to  human  health,  which  are 

22  not  being  adequately  controlled  under  present  technol- 

23  ogies,  or  which  otherwise  pose  significant  management 

24  difficulties. 
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1  "(2)  The  availability  of  technologies  which  have 

2  been  sufficiently  developed  for  field  demonstration  and 

3  which  are  likely  to  be  cost-effective  and  reliable. 

4  "(3)  The  suitability  of  the  sites  for  demonstrating 

5  such  technologies,  taking  into  account  the  physical,  bi- 

6  ological,  chemical,  and  geological  characteristics  of  the 

7  sites,  the  extent  and  type  of  contamination  found  at  the 

8  sites,  and  whether  or  not  demonstrations  at  the  sites 

9  may  be  conducted  in  such  a  manner  as  to  assure  the 

10  protection  of  human  health  and  the  environment. 

11  "(4)  The  likelihood  that  the  data  to  be  generated 

12  from  the  demonstration  at  the  site  will  be  applicable  to 

13  other  sites. 

14  "(g)  Expedited  Appeoval  of  Peemits. — The  Ad- 

15  ministrator  may  expedite  approval  of  any  permit  under  the 

16  Solid  Waste  Disposal  Act  for  any  alternative  or  innovative 

17  technology  under  this  section  in  order  to  promote  prompt, 

18  commercial-scale  tests  of  such  technology. 

19  "(h)  Liability  foe  Field  Demonsteations. — 

20  "(1)  Liability  of  peesons  conducting  field 

21  demonsteations. — 

22  "(A)    In    geneeal. — Notwithstanding    the 

23  provisions  of  section  114,  no  person,  public  entity, 

24  or  nonprofit  private  entity,  in  the  course  of  con- 

25  ducting  a  field  demonstration  pursuant  to  this  sec- 
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1  .  tion,   shall   be   liable   under  this  title,   under  any 

2  other  Federal  law,  under  the  law  of  any  State  or 

3  political  subdivision,  or  under  common  law  to  any 

4  person  for  injuries,  costs,  damages,  expenses,  or 

5  other  liability  (including  but  not  limited  to  claims 

6  for  indemnification  or  contribution  and  claims  by 

7  third   parties   for   death,    personal   injury,   illness, 

8  loss  of  or  damage  to  property,  or  economic  loss) 

9  which  results  from  a  release  or  threatened  release 

10  -from  a  facility  as  a  result  of  such. field  demonstra- 

11  tion. 

12  .  i  "(B)  Negligence,  etc.— Subparagraph  (A) 

13  -shall  not  apply  in  the  case  of  a^release  that  is 

14  caused  by^conduct  of  the  person*,  public  entity,  or 

15  nonprofit  private  entity  conducting  a  field  demon- 

16  stration  which  is  negligent  or  reckless  or  consti- 

17  tutes  intentional  misconduct. 

18  "(C)  Peesons  retained  or  hired. — Any 

19  person   retained   or   hired,    by    a   person,    public 

20  entity,   or   nonprofit   private   entity   conducting  a 

21  field  demonstration  pursuant   to  this   section,   to 

22  provide  any  services  relating  to  such  field  demon- 

23  stration  shall  have  the  same  exemption  from  li- 

24  ability  provided  to  the  person,  public  entity,  or 
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1  nonprofit  private  entity  conducting  such  field  dem- 

2  onstration. 

3  "(2)  Savings  provisions. — 

4  "(A)    Liability    of    other    persons. — 

5  Nothing  in  this  subsection  shall  affect  the  liability 

6  under  this  Act  or  under  any  other  authority  of 

7  Federal  or  State  law  of  any  person  other  than  a 

8  person,  public  entity,  or  nonprofit  private  entity 

9  conducting  a  field  demonstration  pursuant  to  this 

10  section. 

11  "(B)  Burden  of  plaintiff. — Nothing  in 

12  this  subsection  shall  affect  the  plaintiff's  burden  of 

13  establishing  liability  under  this  title. 

14  "(3)  Exception  to  exemption. — The  exemp- 

15  tion  provided  under  paragraph  (1)  shall  not  apply  to 

16  any  person  covered  by  the  provisions  of  paragraph  (1), 

17  (2),  (3),  or  (4)  of  section  107(a)  with  respect  to  the  re- 

18  lease  or  threatened  release  concerned  if  such  person 

19  would  be   covered  by   such   provisions   even   if   such 

20  person  had  not  carried  out  actions  referred  to  in  para- 

21  graph  (4)  of  this  subsection. 

22  "(4)  Definition. — For  the  purpose  of  this  sub- 

23  section,  a  person,  public  entity,  or  nonprofit  private 

24  entity  is  'conducting  a  field  demonstration  pursuant  to 
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1  this  section'  if  such  entity  or  person  is  carrying  out  a 

2  written  contract  or  agreement  with — 

3  "(A)  the  Administrator; 

4  "(B)  any  other  Federal  agency; 

5  "(C)  a  State;  or 

6  "(D)  any  responsible  party; 

7  to  conduct  a  demonstration  at  a  site  listed  under  sec- 

8  tion  105(a)(8)(B)  of  alternative  or  innovative  treatment 

9  technologies  as  defined  in  subsection  (k). 

10  "(5)  Study. — Within  one  year  after  the  date  of 

11  the  enactment  of  this  section,  the  Administrator  shall 

12  transmit  to   Congress   a  study  of  the   effects  of  the 

13  standards   of   liability   and   financial   responsibility  re- 

14  quirements  imposed  by  this  Act  on  the  cost  of,  and  in- 

15  centives  for,  developing  and  demonstrating  alternative 

16  and  innovative  treatment  technologies. 

17  "(i)  Small  Business  Participation. — The  Adminis- 

18  trator  shall,  to  the  maximum  extent  practicable,  provide  ade- 

19  quate  opportunity  for  small  business  participation  in  the  ac- 

20  tivities  authorized  under  this  section. 

21  "(j)  Reports  to  Congress. — 

22  "(1)  Annual  report. — At  the  time  of  the  sub- 

23  mission  of  the  annual  budget  request  to  Congress,  the 

24  Administrator  shall  submit  a  report  to  the  appropriate 

25  committees  of  the  House  of  Representatives  and  the 
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1  Senate  on  the  progress  of  the  research,  development, 

2  and  demonstration  program  under  this  section,  includ- 

3  ing  an  evaluation  of  the  demonstration  projects  under- 

4  taken,   findings   with   respect  to   the   efficacy  of  such 

5  demonstrated  technologies  in  achieving  permanent  and 

6  significant  reductions  in  risk  from  hazardous  substances 

7  and  pollutants   and   contaminants,   the   costs   of   such 

8  demonstrations,  and  the  potential  applicability  of,  and 

9  projected  costs  for,  such  technologies  at  other  uncon- 

10  trolled  sites. 

11  "(2)  Congressional  review. — If  the  total  esti- 

12  mated  Federal  contribution  to   the   cost  of  any  field 

13  demonstration    project    under    this     section    exceeds 

14  $5,000,000,  the  Administrator  shall  provide  a  full  and 

15  comprehensive  report  on  the  proposed  demonstration 

16  project  to  the  appropriate  committees  of  the  House  of 

17  Representatives  and  the  Senate.  No  funds  may  be  ex- 

18  pended  for  such  project  under  this  section  prior  to  the 

19  expiration  of  60  calendar  days  (not  including  any  day 

20  on  which  either  House  of  Congress  is  not  in  session 

21  because  of  an  adjournment  of  more  than  three  calendar 

22  days  to  a  day  certain)  from  the  date  on  which  the  Ad- 

23  ministrator's  report  on  the  proposed  project  is  received 

24  by  such  committees. 
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1  "(k)  Definition. — For.the  purposes  of  this  section,  the 

2  term    'alternative    and    innovative    treatment  technologies' 

3  means  those  technologies  which  permanently  alter  the  com- 

4  position  of  hazardous  substances  through  chemical,  biologi- 

5  cal,  or  physical  means  so  as  to  significantly  reduce  the  toxici- 

6  ty,  mobility,  or  volume  (or  any  combination  thereof)  of  the 

7  hazardous  substances  and  pollutants  and  contaminants  being 

8  treated. 

9  "(I)  Availability  of  Funds. — Amounts  made  avail- 

10  able  to  carry  out  this  section  shall  remain  available  until  ex- 

11  pended.". 

12  (c)  Testing  Peocedures  and  Standards. — 

13  (1)    Elements    of    national    contingency 

14  plan. — Section  105(a)  of  CERCLA  is  amended — 

15  (A)  by  striking  out  "and"  at  the  end  of  para- 

16  graph  (8)(B); 

17  (B)  by  striking  out  the  period  at  the  end  of 

18  paragraph   (9)   and   inserting   in   lieu   thereof   "; 

19  and";  and 

20  (C)  by  inserting  after  paragraph  (9)  the  fol- 

21  lowing  new  paragraph: 

22  "(10)  standards  and  testing  procedures  by  which 

23  alternative  and  innovative  treatment  technologies  can 

24  be  determined  to  be  appropriate  for  utilization  in  reme- 

25  dial  actions  authorized  by  this  Act.". 
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1  (2)  Savings  provision. — Nothing  in  this  subscc- 

2  tion  is  intended  to  alter  the  authority  of  the  Adminis- 

3  trator  under  section  104  of  CERCLA. 

4  (d)  Regional  Treatment  Centers. — 

5  (1)   Feasibility   study. — In   consultation   with 

6  the  States,  the  Administrator  shall  conduct  a  study  on 

7  the  feasibility  of  establishing  regional  centers  at  which 

8  the  volume,  toxicity,   and  mobility  of  hazardous   sub- 

9  stances  and  pollutants  and  contaminants  could  be  sig- 

10  nificantly  reduced  by  treatment,  incineration,  neutral- 

11  ization,  or  other  means. 

12  (2)  Report. — Not  later  than  two  years  after  the 

13  date  of  the  enactment  of  this  Act,  the  Administrator 

14  shall  transmit  to  the  Committees  on  Energy  and  Com- 

15  merce   and  Public  Works   and  Transportation  of  the 

16  House  of  Representatives  and  the  Committee  on  Envi- 

17  ronment  and  Public  Works  of  the  Senate  a  report  on 

18  the  results  of  the  study  conducted  under  this  subsection 

19  together  with  any  legislative  or  other  recommendations 

20  of  the  Administrator  concerning  establishment  of  such 

21  regional  centers. 

22  (e)   Siting   of   Incinerators. — Whenever   a   State 

23  siting  commission  or  similar  body  is  designating  areas  for  in- 

24  cinerators  of  hazardous  substances,  such  commission  or  body 

25  shall  take  into  account  interstate  effects  of  the  siting  of  such 
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1  incinerator  before  making  any  final  decision  or  recommenda- 

2  tion  relating  to  such  siting. 

3  SEC.    118.    UNIVERSITY    HAZARDOUS    SUBSTANCE    RESEARCH 

4  CENTERS. 

5  Title  I  of  CERCLA  is  amended  by  inserting  the  follow- 

6  ing  new  section  after  section  117: 

7  "SEC.   118.  UNIVERSITY  HAZARDOUS  SUBSTANCE   RESEARCH 

8  CENTERS. 

9  "(a)  Grant  Program. — The  Administrator  shall  make 

10  grants  to  one  or  more  institutions  of  higher  learning  to  estab- 

11  lish  and  operate  one  hazardous  substance  research  center  in 

12  each  of  the  Federal  regions  of  the  Environmental  Protection 

13  Agency. 

14  "(b)  Responsibilities  of  Centers.— The  responsi- 

15  bilities  of  each  hazardous  substance  research  center  estab- 

16  lished  under  this  section  shall  include,  but  not  be  limited  to, 

17  the  conduct  of  research  and  training  relating  to  the  manufac- 

18  ture,  use,  transportation,  disposal,  and  management  of  haz- 

19  ardous  substances  and  publication  and  dissemination  of  the 

20  results  of  such  research. 

21  "(c)  Applications.— Any  institution  of  higher  learning 

22  interested -in  receiving  arrant  under  this  section  shall  submit 

23  to  the  Administrator  an  application  in  such  form  and  contain- 

24  ing  such  information  as  the  Administrator  may  require  by 

25  regulation. 

•  HR  2817  RH2 


3333 


500 

1  "(d)  Selection  Criteria. — The  Administrator  shall 

2  select  recipients  of  grants  under  this  section  on  the  basis  of 

3  the  following  criteria: 

4  "(1)    The    hazardous    substance    research    center 

5  shall  be  located  in  a  State  which  is  representative  of 

6  the  needs  of  the  Federal  region  for  improved  hazardous 

7  waste  management. 

8  "(2)  The  grant  recipient  shall  be  located  in  an 

9  area  which  has  experienced  problems  with  hazardous 

10  substance  management. 

11  "(3)  There  is  available  to  the  grant  recipient  for 

12  carrying  out  this  section  demonstrated  research  and  ex- 

13  tension  resources. 

14  "(4)  The  capability  of  the  grant  recipient  to  pro- 

15  vide  leadership  in  making  national  and  regional  contri- 

16  butions  to  the  solution  of  both  long-range  and  immedi- 

17  ate  hazardous  substance  management  problems. 

18  "(5)  The  grant  recipient  shall  make  a  commitment 

19  to  support  ongoing  hazardous  substance  research  pro- 

20  grams   with  budgeted   institutional   funds   of   at   least 

21  $100,000  per  year. 

22  "(6)  The  grant  recipient  shall  have  an  interdisci- 

23  plinary  staff  with  demonstrated  expertise  in  hazardous 

24  substance  management  and  research. 
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1  "(7)  The  grant  recipient  shall  have  a  demonstrat- 

2  ed  ability  to  disseminate  results  of  hazardous  substance 

3  research  and  educational  programs  through  an  interdis- 

4  ciplinary  continuing  education  program.  - — — 


5  "(8)  The  projects  which  the  grant  recipient  pro- 

6  poses  to  carry  out  under  the  grant  are  necessary  and 

7  appropriate. 

8  "(e)  Maintenance  of  Effort. — No  grant  may  be 

9  made  under  this  section  in  any  fiscal  year  unless  the  recipient 

10  of  such  grant  enters  into  such  agreements  with  the  Adminis- 

11  trator  as  the  Administrator  may  require  to  ensure  that  such 

12  recipient  will  maintain  its  aggregate  expenditures  from  all 

13  other  sources  for  establishing  and  operating  a  regional  haz- 

14  ardous  substance  research  center  and  related  research  activi- 

15  ties  at  or  above  the  average  level  of  such  expenditures  in  its 

16  two  fiscal  years  preceding  the  date  of  the  enactment  of  this 

17  section. 

18  "(f)  Federal  Share. — The  Federal  share  of  a  grant 

19  under  this  section  shall  not  exceed  80  percent  of  the  costs  of 

20  establishing  and  operating  the  regional  hazardous  substance 

21  research  center  and  related  research  activities  carried  out  by 

22  the  grant  recipient. 

23  "(g)  Administration  Through  the  Office  of  the 

24  Administrator. — Administrative  responsibility  for  carry- 
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1  ing  out  this  section  shall  be  dn  the  Office  of  the  Administra- 

2  tor. 

3  "(h)  Equitable  Distribution  of  Funds. — The  Ad- 

4  ministrator  shall  allocate  funds  made  available  to  carry  out 

5  this  section  equitably  among  the  Federal  regions. 

6  "(i)  Technology  Transfer  Activities. — Not  less 

7  than  five  percent  of  the  funds  made  available  to  carry  out  this 

8  section  for  any  fiscal  year  shall  be  available  to  carry  out  tech- 

9  nology  transfer  activities.". 

10  SEC.  119.  NATIONAL  RESEARCH  ADVISORY  COUNCIL. 

11  Title  I  of  CERCLA  is  amended  by  adding  after  section 

12  118  the  following  new  section: 

13  "SEC.  119.  NATIONAL  RESEARCH  ADVISORY  COUNCIL. 

14  "(a)  Establishment. — The  President  shall  establish 

15  in  the  Environmental  Protection  Agency  a  council  to  be 

16  known  as  the  'National  Research  Advisory  Council'  (herein- 

17  after  in  this  section  referred  to  as  the  'Council'). 

18  "(b)  Purpose. — The  purpose  of  the  Council  shall  be  to 

19  assist  the  Administrator  and  the  Administrator  of  ATSDR  in 

20  carrying  out  sections  116,  117,  and  118  of  this  Act. 

21  "(c)  Membership. — The  membership  of  the  Council 

22  shall  consist  of  the  following: 

23  "(1)  The  Assistant  Administrator  of  the  Environ- 

24  mental  Protection  Agency  for  the  Office  of  Research 

25  and  Development  who  shall  serve  as  chairman. 
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1  "(2)  The  Assistant  Administrator  of  the  Environ- 

2  mental  Protection  Agency  for  Hazardous  Waste  and 

3  Environmental  Response. 

4  "(3)  The  Director  for  the  Center  for  Environmen- 

5  tal  Health  in  the  Centers  for  Disease  Control. 

6  "(4)  The  Director  of  the  National  Institute  for 

7  Occupational  Safety  and  Health. 

8  "(5)  The  Director  of  the  National  Cancer  Insti- 

9  tute. 

10  "(6)  The  Administrator  of  ATSDR. 

11  "(7)  The  Director  of  the  National  Center  for  Tox- 

12  icologic  Research  of  the  Food  and  Drug  Administra- 

13  tion. 

14  "(8)    One    representative    of   the    toxic    chemical 

15  waste  producing  industry. 

16  "(9)  One  representative  of  entities  engaged  in  the 

17  management  of  toxic  chemical  wastes. 

18  "(10)    Three    representatives    of    institutions    of 

19  higher  education  (one  from  the  field  of  medicine,  one 

20  from  the  field  of  chemical  engineering,  and  one  from 

21  the  field  of  biological  sciences). 

22  "(11)  Two  representatives  from  State  and  local 

23  health  or  environmental  agencies. 

24  "(12)  One  representative  from  community  based 

25  organizations  concerned  with  hazardous  substances. 
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1  "(13)  One  representative  with  scientific  expertise 

2  from  a  national  environmental  organization  eoneerned 

3  with  hazardous  substances. 

4  "(d)  Term  of  Members;  Pay. — Each  of  the  members 

5  appointed  by  the  Administrator  shall  serve  for  a  term  of  five 

6  years.  Members  of  the  Council  shall  serve  without  pay. 

7  "(e)  Meetings. — The  Council  shall  meet  at  least  annu- 

8  ally  and  at  such  other  times  as  the  chairman  may  designate. 

9  "(0  Information  From  Other  Federal  Agen- 

10  cies. — Subject  to   subchapter  II  of  chapter  5  of  title  5, 

11  United  States  Code,  the  Council  may  secure  directly  from 

12  any  department  or  agency  of  the  United  States  information 

13  necessary  to  enable  it  to  carry  out  this  subsection.  Upon  re- 

14  quest  of  the  chairman  of  the  Council,  the  head  of  such  depart- 

15  ment  or  agency  shall  furnish  such  information  to  the  Council. 

16  "(g)  Advisory  Committee. — To  assist  the  Council  in 

17  carrying  out  its  functions,  the  Administrator  shall  appoint  an 

18  advisory  committee  from  the  membership  of  the  Council.  The 

19  advisory  committee  shall  coordinate  the  research  and  training 

20  to  be  carried  out  by  the  grant  recipients  under  section  118, 

21  disseminate  the  results  of  such  research,  act  as  a  clearing- 

22  house  between  hazardous  substance  research  centers  and  the 

23  hazardous  substance  disposal  industry,  and  review  and  evalu- 

24  ate  programs  carried  out  by  such  centers.  The  Administrator 

25  shall  appoint  the  members  of  the  advisory  committee  as  fol- 
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1  lows,  with  a  view  toward  maintaining  a  balanced  membership 

2  in  terms  of  the  training  and  experience  of  the  members: 

3  "(1)  Four  officers  of  the  Environmental  Protection 

4  Agency  each  of  whom  represents  a  laboratory  of  such 

5  Agency. 

6  "(2)  Four  representatives  of  State  and  local  gov- 

7  ernments. 

8  "(3)  Four  representatives  of  the  hazardous  waste 

9  disposal  industry. 

10  A  vacancy  in  the  membership  of  the  committee  shall  be  filled 

11  in  the  manner  in  which  the  original  appointment  was  made. 

12  The  chairman  of  the  committee  shall  be  designated  by  the 

13  Administrator. 

14  "(h)    Applicability    of    Advisory    Committee 

15  Act. — Section  14  of  the  Federal  Advisory  Committee  Act, 

16  relating  to  termination  of  advisory  committees,   shall  not 

17  apply  to  the  Council  or  the  advisory  committee  established 

18  under  this  section. 

19  "(i)  Planning. — Within  one  year  after  the  date  of  the 

20  enactment  of  this  section,  the  Council  shall  issue  a  plan  for 

21  the  implementation  of  research  under  sections  116,  117,  and 

22  118.  The  plan  shall  include  priorities  for  actions  and  include 

23  research  and  training  relevant  to  scientific  and  technological 

24  issues  resulting  from  site  specific  hazardous  substance  re- 

25  sponse  experience.  The  plan  shall  also  include  consideration 
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1  of  the  development  and  evaluation  of  cleanup  technologies  to 

2  meet  the  standards  set  under  section  121.  The  advisory  com- 

3  mittee  appointed  under  subsection  (g)  shall  be  provided  an 

4  opportunity  to  review  and  comment  on  the  plan  and  priorities 

5  and   assist   appropriate   coordination   among   those   officials 

6  specified  in  paragraphs  (1)  through  (7)  of  subsection  (c).'\ 

7  SEC.  120.  FEDERAL  FACILITIES. 

8  (a)  In  General. — Title  I  of  CERCLA  is  amended  by 

9  adding  the  following  new  section  after  section  119: 

10  "SEC.  120.  FEDERAL  FACILITIES. 

11  "4a)  Application  of  Act  to.  Federal  Govern- 

12  ment. — 

13  "(1)   In   general. — JEaeh   department,    agency, 

14  and  instrumentality  of  the  United  States  (including  the 

15  executive,  legislative,  and  judicial  .branches  of  govern- 

16  ment)  shall  be  subject  to,  ^and  comply  with,  this  Act  in 

17  the  same  manner  and  to  the  same  extent,  both  proce- 

18  '    durally    and    substantively,    as    any    nongovernmental 

19  -entity,  including  liability  under  section  107  of  this  Act. 

20  "(2)   Application   of   guidelines,    etc.,    to 

21  federal  facilities. — All  guidelines,  rules,  regula- 

22  tions,  procedures,  and  criteria  which  are  applicable  to 

23  preliminary  assessments  carried  out  under  this  Act  for 

24  facilities   at  which  hazardous   substances  are  located, 

25  applicable  to  evaluations  of  such  facilities  under  the 
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1  National  Contingency  Plan,  applicable  to  inclusion  on 

2  the  National  Priorities  list,  or  applicable  to  remedial 

3  actions  at  such  facilities  shall  also  be  applicable  with 

4  respect  to  facilities  which  are  owned  or  operated  by  a 

5  department,  agency,  or  instrumentality  of  the  United 

6  States  in  the  same  manner  and  to  the  same  extent  as 

7  such  guidelines,  rules,  regulations,  and  criteria  are  ap- 

8  plicable  with  respect  to  other  facilities.  No  department, 

9  agency,  or  instrumentality  of  the  United  States  may 

10  adopt  or  utilize  any  such  guidelines,  rules,  regulations, 

11  procedures,  or  criteria  which  are  inconsistent  with  the 

12  guidelines,  rules,  regulations,   and  criteria  established 

13  by  the  Administrator  under  this  Act. 

14  "(3)    Exceptions. — This    subsection    shall    not 

15  aPPty  to  the  extent  otherwise  provided  in  this  section 

16  with  respect  to  applicable  time  periods.  This  subsection 

17  shall  also  not  apply  to  any  requirements  relating  to  fi- 

18  nancial  responsibility.  Nothing  in  this  Act  shall  be  con- 

19  strued    to    require    a    State    to    comply    with    section 

20  104(c)(3)  in  the  case  of  a  facility  which  is  owned  or 

21  operated  by  any  department,  agency,  or  instrumentality 

22  of  the  United  States. 

23  "(4)   State   laws. — State   laws   concerning  re- 

24  moval  and  remedial  action,   including  State  laws  re- 

25  garding  enforcement,  shall  apply  to  removal  and  reme- 
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1  dial  action  at  facilities  owned  or  operated  by  a  depart- 

2  ment,  agency,  or  instrumentality  of  the  United  States 

3  when  such  facilities  are  not  included  on  the  National 

4  Priorities  List. 

5  "(b)  Notice. — Each  department,  agency,  and  instru- 

6  mentality  of  the  United  States  shall  add  to  the  inventory  of 

7  Federal  agency  hazardous  waste  facilities  required  to  be  sub- 

8  mitted  under  section  3016  of  the  Solid  Waste  Disposal  Act 

9  (in    addition    to    the    information    required    under    section 

10  3016(a)(3)  of  such  Act)  information  on  contamination  from 

1 1  each  facility  owned  -or  operated  by  the  department,  agency, 

12  or  instrumentality  if  such,  contamination  affects  contiguous  or 

13  adjacent  property  owned  by  the  department,  agency,  or  in- 

14  strumentality  or  by  any  other  person,  including  a  description 

15  of  the  monitoring  data  obtained. 

16  "(c)  Federal  Agency  Hazardous  Waste  Compli- 

17  ance  Docket. — 

18  "(1)  Establishment. — The  Administrator  shall 

19  establish   a   special   Federal   agency  hazardous   waste 

20  compliance  docket  for  each  department^gency,  or  in- 

21  strumentality  of  the  United  States  which  shall  contain 
.22  each  of  the  following: 

23  "(A)  The  inventory  required  to  >be  submitted 

24  by  the  department,  agency,  or  instrumentality  in 
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1  accordance  with  section  3016  of  the  Solid  Waste 

2  Disposal  Act  and  subsection  (b)  of  this  section. 

3  "(B)   Information   submitted  by   the   depart- 

4  ment,    agency,    or   instrumentality   under   section 

5  3005  or  3010  of  such  Act. 

6  "(C)  Information   submitted  by   the   depart- 

7  ment,    agency,    or   instrumentality   under   section 

8  '  103  of  this  Act. 

9  "(2)  Inspection. — The  docket  established  under 

10  this  subsection  shall  be  available  for  public  inspection 

11  at  reasonable  times.  The  Administrator  shall  establish 

12  a  program  to  provide  information  to  the  public  with  re- 

13  spect   to   facilities   which   are   included  in  the   docket 

14  under  this  subsection. 

15  "(3)  Periodic  notices. — Six  months  after  es- 

16  tablishment  of  the   docket  under  this   subsection  and 

17  every  six  months  thereafter,   the  Administrator  shall 

18  publish  in  the  Federal  Register  a  list  of  the  Federal  fa- 

19  cilities  which  have  been  included  in  the  docket  during 

20  the  preceding  six-month  period.  Such  publication  shall 

21  also  indicate  where  in  the  appropriate  regional  office  of 

22  the  Environmental  Protection  Agency  additional  infor- 

23  mation  may  be  obtained  with  respect  to  any  facility  on 

24  the  docket. 

25  "(d)  Evaluation. — 
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1  "(1)    Deadline. — Not  .later    than    January    31, 

2  1987,   where   the   Administrator  determines   that  such 

3  evaluation  is  warranted  on  the  basis  of  a  site  inspection 

4  or    preliminary    assessment,    the  :  Administrator    shall 

5  evaluate  each  facility  included  in  the  docket  established 

6  under  subsection  (c)  in  accordance  with  the  criteria  es- 

7  tablished  under  the  National  Contingency  Plan  for  de- 

8  teraiining  priorities iamong  releases  for  inclusion  on  the 

9  National  Priorities  List.  Upon  the  receipt  of  a  petition 

10  from   the   Governor  of  any   State,   the   Administrator 

11  shall  make  such  an  evaluation  of  any  facility  included 

12  in  the  docket. 

13  "(2)    Deadline    for    inclusion. — Within    12 

14  months  after  completion  of  the  evaluation  of  a  facility, 

15  the  Administrator  shall  include  the  facility  on  the  Na- 

16  tional  Priorities  List  if  the  facility  meets  the  criteria  for 

17  inclusion  on  such  list.  Such  criteria  shall  be  applied  in 

18  the  same  manner  as  the  criteria  are  applied  to  facilities 

19  which  are  owned  or  operated  by  other  persons. 

20  "(e)  Required  Action  by  Department. — 

21  "(1)  RIFS.— Not  later  than  six  months  after  the 

22  inclusion  of  any  facility  on  the  National  Priorities  List, 

23  the  department,  agency,  or  instrumentality  which  owns 

24  or  operates  such  facility  shall,  in  consultation  with  the 

25  Administrator,  commence  a  remedial  investigation  and 


3344 


511 

1  feasibility  study  for  such  facility.  In  the  case  of  any  fa- 

2  cility  which  is  listed  on  such  list  before  the  date  of  the 

3  enactment  of  this  section,  the  department,  agency,  or 

4  instrumentality  which  owns  or  operates  such  facility 

5  shall,    in   consultation   with   the   Administrator,    com- 

6  mence  such  an  investigation  and  study  for  such  facility 

7  within  one  year  after  such  date  of  enactment. 

8  "(2)    Commencement   of   remedial   action; 

9  interagency  agreement. — The  Administrator  shall 

10  review  the  results  of  each  investigation  and  study  con- 

11  ducted  as  provided  in  paragraph  (1).  Within  180  days 

12  thereafter,  the  head  of  the  department,  agency,  or  in- 

13  strumentality  concerned  shall  enter  into  an  interagency 

14  agreement  with  the  Administrator  for  the  expeditious 

15  completion  by  such  department,  agency,  or  instrumen- 

16  tality  of  all  necessary  remedial  action  at  such  facility. 

17  Substantial  continuous  physical  onsite  remedial  action 

18  shall  be  commenced  at  each  facility  not  later  than  15 

19  months  after  completion  of  the  investigation  and  study. 

20  For  purposes   of  completing   the   remedial   action   as 

21  promptly  as  practicable,  each  department,  agency,  or 

22  instrumentality  shall  request  adequate  funding  in  the 

23  President's  annual  budget  submittal  to  the  Congress. 

24  For  purposes  of  public  participation  in  accordance  with 

25  section  123,  the  proposal  of  a  plan  for  remedial  action 


3345 


512 

1  in  an  interagency  agreement  shall  be  treated  as  the 

2  proposal  of  a  plan  for  remedial  action  and  the  adoption 

3  of  such  an  agreement  shall  be  treated  as  the  adoption 

4  of  a  final  plan. 

5  "(3)   Contents   of   agreement. — Each   inter- 

6  agency  agreement  under  this  subsection  shall  include, 

7  but  shall  not  be  limited  to,  each  of  the  following: 

8  "(A)  A  review  of  alternative  remedial  actions 

9  and  selection  of  a  remedial  action  plan,  including 

10  construction  design  by  the  Administrator. 

11  "(B)  A  schedule  for  the  completion  of  each 

12  such  remedial  action. 

13  "(C)  Arrangements  for  long-term  operation 

14  and  maintenance  of  the  facility. 

15  The  concurrence  of  the  State  in  which  the  facility  is 

16  located  shall  be  required  for  the  selection  of  the  reme- 

17  dial  action  to  be  carried  out  at  the  facility. 

18  "(4)      Annual      report. — Each      department, 

19  agency,  or  instrumentality  responsible  for  compliance 

20  with  this  section  shall  furnish  an  annual  report  to  the 

21  Congress  concerning  its  progress  in  implementing  the 

22  requirements  of  this  section.  Such  reports  shall  include, 

23  but  shall  not  be  limited  to,  each  of  the  following  items: 

24  "(A)  A  report  on  the  progress  in  reaching 

25  interagency  agreements  under  this  section. 
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1  "(B)  The  specific  cost  estimates  and  budget- 

2  ary  proposals  involved  in  each  interagency  agree- 

3  ment; 

4  "(C)  A  report  on  progress  in  conducting  in- 

5  vestigations  and  studies  under  paragraph  (1). 

6  "(D)  A  report  on  progress  in  conducting  re- 

7  medial  actions. 

8  "(f)  Transfer  of  Authorities. — Except  for  authori- 

9  ties  which  are  delegated  by  the  Administrator  to  an  officer  or 

10  employee  of  the  Environmental  Protection  Agency,  no  au- 

1 1  thority  vested  in  the  Administrator  under  this  section  may  be 

12  transferred,  by  executive  order  of  the  Administrator  or  other- 

13  wise,  to  any  other  officer  or  employee  of  the  United  States  or 

14  to  any  other  person. 

15  "(g)  Property  Transferred  by  Federal  Agen- 

16  cies. — 

17  "(1)   Notice. — After   the   last   day   of  the   six- 

18  month  period  beginning  on  the  effective  date  of  regula- 

19  tions  under  paragraph  (2)  of  this  subsection,  whenever 

20  any    department,    agency,    or    instrumentality    of    the 

21  United  States  enters  into  any  contract  for  the  sale  or 

22  other  transfer  of  real  property  which  is  owned  by  the 

23  United  States  and  on  which  any  federally  regulated 

24  hazardous  substance  was  stored  for  one  year  or  more, 

25  known  to  have  been  released,  or  disposed  of,  the  head 
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1  of  such  department,  agency,  or  instrumentality  shall  in- 

2  elude  in  such  contract  notice  of  the  type  and  quantity 

3  of  such  hazardous  substance  and  notice  of  the  time  at 

4  which  such  storage,  release,  or  disposal  took  place. 

5  "(2)  Form  of  notice;  regulations. — Notice 

6  under  this  subsection  shall  be  provided  in  such  form 

7  and  manner  as  may  be  provided  in  regulations  promul- 

8  gated  by  the  Administrator.  As  promptly  as  practicable 

9  after  the  date  of  the  enactment  of  this  subsection  but 

10  not  later  than  18  months  after  such  date  of  enactment, 

11  and  after  consultation  with  the  Administrator  of  the 

12  General    Services    Administration,    the    Administrator 

13  shall  promulgate  regulations  regarding  the  notice  re- 

14  quired  to  be  provided  under  this  subsection. 

15  "(3)  Contents  of  certain  deeds. — After  the 

16  last  day  of  the  six-month  period  beginning  on  the  effec- 

17  tive  date  of  regulations  under  paragraph  (2)  of  this  sub- 

18  section,  in  the  case  of  any  real  property  owned  by  the 

19  United  States  on  which  any  hazardous  substance  was 

20  stored  for  one  year  or  more,  known  to  have  been  re- 

21  leased,  or  disposed  of,  each  deed  entered  into  for  the 

22  transfer  of  such  property  by  the  United  States  to  any 

23  other  person  or  entity  shall  contain — 

24  "(A)  a  notice  of  the  type   and  quantity  of 

25  such  hazardous  substances, 
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1  "(B)  notice  of  the  time  at  which  such  stor- 

2  age,  release,  or  disposal  took  place, 

3  "(C)    a   description   of .  the    remedial   action 

4  taken,  if  any,  and 

5  "(D)  a  covenant  warranting  that — 

6  "(i)  all  remedial  action  necessary  to  pro- 

7  tect  human  health  and  the  environment  with 

8  respect  to  any  such  substance  remaining  on 

9  the  property  has  been  taken  before  the  date 

10  of  such  transfer,  and 

11  "(ii)     any    additional    remedial    action 

12  found  to  be  necessary  after  the  date  of  such 

13  transfer   shall  be   conducted  by   the   United 

14  States. 

15  "(h)    Obligations   Under   Solid   Waste    Act. — 

16  Nothing  in  this  section  shall  affect  or  impair  the  obligation  of 

17  any  department,  agency,  or  instrumentality  of  the  United 

18  States  to  comply  with  any  requirement  of  the  Solid  Waste 

19  Disposal  Act  (including  corrective  action  requirements). 

20  "(i)  State  Coordinator. — A  State  may  request  and 

21  be  granted  by  the  Administrator  the  role  of  on-scene  coordi- 

22  nator  for  Federal  facility  projects  within  its  boundaries.  The 

23  necessary  and  reasonable  expenses  of  the  on-scene  coordina- 

24  tor  shall  be  paid  to  the  State  by  the  Agency.". 
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1  SEC.  121.  CLEANUP  STANDARDS. 

2  Title  I  of  CERCLA  is  amended  by  adding  the  following 

3  new  section  after  section  120: 

4  "SEC.  121.  CLEANUP  STANDARDS. 

5  "(a)  Basic  Requirements. — The  Administrator  shall 

6  select  appropriate  cost-effective  remedial  actions  to  be  car- 

7  ried  out  under  section  104  or  secured  under  section  106. 

8  Such  actions — 

9  "(1)   shall   be   in   accordance   with   the   National 

10  Contingency  Plan, 

11  "(2)  shall  be  in  accordance  with  the  requirements 

12  of  this  section,  and 

13  "(3)  shall  require  that  level  or  standard  of  control 

14  of  each  hazardous  substance  or  pollutant  or  contami- 

15  nant   at   the   facility   which   is    necessary   to   protect 

16  human  health  and  environment. 

17  "(b)  Permanent  Solutions. — 

18  "(1)  General  requirement. — If  a  permanent 

19  solution  meets  the  requirements  of  subsection  (a)  with 

20  respect  to  a  facility  and  such  solution  is  feasible  and 

21  achievable,  the  Administrator  shall,  to  the  maximum 

22  extent  practicable,  select  such  solution  as  the  remedial 

23  action  for  the  facility. 

24  "(2)  Determination  of  practicability. — For 

25  purposes  of  this  section,  the  Administrator  shall  deter- 

26  mine  whether  or  not  a  solution  or  remedial  action  is 
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1  practicable  by  taking  into  consideration  the  following 

2  factors,  among  others:  availability  of  technology,  instal- 

3  lation  period,  uncertainties  related  to  level  of  perform- 

4  ance  of  the  solution  or  remedial  action,  level  of  public 

5  support  for  the  solution  or  remedial  action,  and  wheth- 

6  er  or  not  the   solution  or  remedial   action  has   been 

7  achieved  in  practice  at  any  other  facility  or  site  which 

i 

8  has  characteristics  similar  to  the  facility  or  site  con- 

9  cerned. 

10  ".(c)  Interim  Measures. — 

11  "(1)  In  general. — If- the  Administrator  deter- 

12  mines  that  a  permanent  solution  is  not  feasible  and 

13  achievable  with  respect  to  any  release  or  threatened 

14  release  of  a  hazardous  substance  or  pollutant  or  con- 

15  taminant,  the  Administrator  shall  provide  such  contain- 

16  ment  .and  other  interim  measures  as  he  deems  neces- 

17  .sary   to   protect   human   health   and   the   environment 

18  during  an  interim  period  until  a  permanent  solution  be- 

19  comes  feasible  and  achievable.  Such  interim  measures 

20  shall  provide  the  maximum  level  of  control  of  the  haz- 

21  ardous  substance  or  pollutant  or  contaminant  which  the 

22  Administrator  determines  to  be  feasible  and  achievable. 

23  "(2)  Above-ground  structures. — If  the  Ad- 

24  ministrator  determines  that  a  permanent  solution  is  not 

25  feasible  and  achievable,  the  Administrator  shall  encour- 
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1  age   remedial   actions   in   which   hazardous   substances 

2  and  pollutants  and  contaminants  are  securely  contained 

3  in  such  above-ground  engineered  structures  as  the  Ad- 

4  ministrator  deems  necessary  to  protect  human  health 

5  and  the  environment  during  an  interim  period  until  a 

6  permanent  solution  becomes  feasible  and  achievable. 

7  "(d)  Treatment  of  Sites  and  Facilities  in  In- 

8  terim  Category. — 

9  "(1)  Separate  category  on  npl. — Whenever 

10  a  determination  is  made  that  a  permanent  solution  is 

11  not  feasible  and  achievable  with  respect  to  a  release  at 

12  any  site  or  facility,  the  site  or  facility  shall  be  placed  in 

13  a  separate  category  on  the  National  Priorities  List  la- 

14  belled  'Interim  Category'. 

15  "(2)  Review  of  interim  category  sites  or 

16  facilities. — The  Administrator  shall  review  each  site 

17  or  facility  in  the  Interim  Category  on  the  National  Pri- 

18  orities  List  within  five  years  following  its  placement  in 

19  such  category  and  at  subsequent  intervals  of  10  and  15 

20  years    after   such   placement.    Such   review    shall   in- 

21  elude— 

22  "(A)   a   determination   whether   the   interim 

23  measures  taken  with  respect  to  such  site  or  facili- 

24  ty  under  subsection  (c)  are  adequately  protecting 

25  human  health  and  the  environment; 
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1  "(B)  a  determination  whether  a  permanent 

2  solution  is  feasible  and  achievable  at  such  site  or 

3  facility  at  the  time  of  such  review;  and 

4  "(C)  a  determination  whether  additional  in- 

5  terim  measures  are  feasible  and  achievable  at  the 

6  site  or  facility  at  the  time  of  such  review. 

7  "(3)   NO    PERMANENT    SOLUTION   FEASIBLE    AND 

8  achievable. — If  the  Administrator  determines — 

9  "(A)  under  paragraph  (2)  that  interim  meas- 

10  ures  taken  for  any  site  or  facility  are  not  protect- 

1 1  ing  human  health  and  the  environment,  and 

12  "(B)  that  a  permanent  solution  is  not  feasible 

13  and  achievable, 

14  he  shall,  to  the  maximum  extent  practicable,  undertake 

15  such  additional  interim  measures  as  are  feasible  and 

16  achievable. 

17  "(e)  Selection  of  Remedial  Action. — In  evaluat- 

18  ing  alternative  remedial  actions  (including  whether  to  utilize 

19  onsite  or  off  site  remedial  actions),  the  Administrator  shall 

20  specifically  assess  the  long-term  effectiveness  of  various  al- 

21  ternatives,  including  an  assessment  of  permanent  solutions 

22  and  alternative  treatment  technologies  and  resource  recovery 

23  technologies  that,  in  whole  or  in  part,  will  result  in  a  perma- 

24  nent  and  significant  decrease  in  the  toxicity,  mobility,  or 
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1  volume  of  the  .hazardous  substance,  pollutant,  or  contami- 

2  nant,  taking  into  account  each  of  the  following: 

3  "(1)  The  long-term  uncertainties  associated  with 

4  land  disposal. 

5  "(2)  The  goals,   objectives,   and  requirements  of 

6  the  Solid  Waste  Disposal  Act. 

7  "(3)  The  persistence,  degradability  in  nature,  tox- 

8  icity,  mobility,  and  propensity  to  bioaccumulate  of  such 

9  hazardous  substances  and  their  constituents. 

10  "(4)  The  potential  threat  to  human  health  and  the 

11  environment  associated  with  excavation,  transportation, 

12  and  redisposal. 

13  "(5)  Short-  and  long-term  potential  for  adverse 

14  health  effects  from  human  exposure. 

15  "(6)  Long-term  maintenance  costs. 

16  "(f)  Preferred  Actions. — Remedial  actions  which 

17  significantly  reduce  the  volume,  toxicity,  or  mobility  of  the 

18  hazardous  substance  or  pollutant  or  contaminant  are  to  be 

19  preferred  over  remedial  actions  which  do  not  result  in  such 

20  reductions. 

21  "(g)  Onsite  Remedial  Action. — 

22  "(1)     Applicability. — This     subsection     shall 

23  apply  only  to  hazardous  substances  and  pollutants  and 

24  contaminants  which  remain  onsite. 
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1  "(2)  Application  of  other  federal  envi- 

2  RONMENTAL  STANDARDS — If  any — 

3  "(A)  standard  under  one  or  more  provisions 

4  of  the  Toxic  Substances  Control  Act,  the  Safe 

5  Drinking  Water  Act,  the  Clean  Air  Act,  the  Fed- 

6  eral  Water  Pollution  'Control  Act,   or  the  Solid 

7  Waste  Disposal  Act,  or 

8  '*(Bh  water  quality -criteria  under  any  provi- 

9  sion  of  the  Federal  Water  Pollution  Control  Act, 

10  is  applicable  to  the  hazardous  substance  or  pollutant  or 

11  contaminant  concerned  and  is  relevant  and  appropriate 

12  under  the  circumstances  presented  by  the  release  or 

13  threatened  release  of  such  hazardous  substance  or  pol- 

14  lutant   or   contaminant,    the   remedial   action   selected 

15  under  section  104  or  secured  under  section  106  shall 

16  require  a  level  or  standard  of  control  for  such  hazard- 

17  ous   substance   or  pollutant   or  contaminant  which  is 

18  equivalent  to  whichever  of  such  applicable  relevant  and 

19  appropriate  standards  or  criteria  the  Administrator  de- 

20  termines  to  be  most  stringent. 

21  "(3)  More  stringent  state  standards. — 

22  "(A)   Application. — If   the    Administrator 

23  determines  that — 

24  "(i)  a  standard  under  a  State  environ- 

25  mental  law  is — 
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1  "(I)    applicable    to    the    hazardous 

2  substance   or   pollutant   or   contaminant 

3  concerned  and  is  relevant  and  appropri- 

4  ate  under  the  circumstances  presented 

5  by  the  release  or  threatened  release  of 

6  such  hazardous   substance   or  pollutant 

7  or  contaminant;  and 

8  "(II)  more  stringent  than  the  most 

9  stringent  standard  selected  under  para- 

10  graph  (2)  or  the  standard  that  applies 

11  under  this  section  in  the  absence  of  an 

12  applicable  and  relevant  and  appropriate 

13  standard  under  paragraph  (2);  and 

14  "(ii)  there  is   a  cost-effective  remedial 

15  action  which  will  achieve  such  State  stand- 

16  ard  and  is  feasible  and  achievable  and  meets 

17  the  requirements  of  this  section; 

18  and  if  the   State   agrees   to   application  of  such 

19  standard  to  the  hazardous  substance  or  pollutant 

20  or  contaminant  and  to  comply  with  subparagraph 

21  (B),  the  Administrator  shall  select  that  remedial 

22  action. 

23  "(B)   State   shake. — If  a  more   stringent 

24  State  standard  is  applied  under  this  paragraph  in 

25  the  case  of  a  remedial  action  the  costs  of  which 
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1  are  being  paid  in  whole  or  in  part  from  the  Fund, 

2  the  Administrator  shall  determine  the  amount  by 

3  which  the  costs  of  the  remedial  action  achieving 

4  such  standard  exceed  the  costs  that  would  have 

5  been  incurred  for  remedial  action  if  subparagraph 

6  (A)  were  not  in  effect.  The  State  in  such  a  case 

7  shall  pay  100  percent  of  such  excess.  If  the  State 

8  pays   any   such  amount,   the   State   may  recover 

9  such  amount  from  responsible  parties  in  an  action 

10  under  section  107. 

11  "(4)  Containment. — Where  the  remedial  action 

12  selected  under  section   104  or  secured  under  section 

13  106  at  any  facility  does  not  include  the  removal  of  all 

14  hazardous  substances  and  pollutants  and  contaminants 

15  from  such  facility,  any  remedial  action  providing  for 

16  the  containment  of  any  such  substance  or  pollutant  or 

17  contaminant   at   such   facility   shall   comply   with   the 

18  standards  applicable  to  facilities  required  to  obtain  per- 

19  mits  under  section  3005  of  the  Solid  Waste  Disposal 

20  Act. 

21  "(5)  Contamination  from  other  sources. — 

22  The  level  or  standard  of  control  required  in  accordance 

23  with  this  subsection  shall  be  required  only  regarding 

24  remedial  actions  taken  with  respect  to  the  release  or 

25  threatened  release  of  a  hazardous  substance  or  pollut- 
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1  ant   or   contaminant   from   the   facility   concerned   and 

2  shall   not  be   applicable   to   contamination   from   other 

3  sources. 

4  "(h)  Offsite  Remedial  Action. — 

5  "(1)  Transfer  to  a  complying  facility. — In 

6  the  case  of  any  removal  or  remedial  action  involving 

7  the  transfer  of  any  hazardous  substance  or  pollutant  or 

8  contaminant  offsite,  such  hazardous  substance  or  pol- 

9  lutant  or  contaminant  shall  only  be  transferred  to  a  fa- 

10  cility  which  is  operating  in  compliance  with  sections 

11  3004  and  3005  of  the  Solid  Waste  Disposal  Act.  Such 

12  substance  or  pollutant  or  contaminant  may  be  trans- 

13  f erred  to  a  land  disposal  facility  only  if  the  facility  is 

14  operating  in  compliance  with  such  sections  and  only  if 

15  the  Administrator  determines  that  the  facility  is  not  re- 

16  leasing  hazardous  waste  or  constituents  thereof  into 

17  the  groundwater  or  surface  water. 

18  "(2)  Transfer  to  a  controlled  facility. — 

19  Notwithstanding  paragraph   (1),   if  the   Administrator 

20  determines  that — 

21  "(A)  there  is  not  reasonably  available  a  facil- 

22  ity  complying  with  sections  3004  and  3005  of  the 

23  Solid  Waste  Disposal  Act;  and 

24  "(B)  any  hazardous  substance  or  pollutant  or 

25  contaminant  poses  an  imminent  and  substantial 
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1  endangerment  to  human  health  and  the  environ- 

2  ment; 

3  a  removal  or  remedial  action  may  involve  the  transfer 

4  of  such  substance  or  pollutant  or  contaminant  offsite  to 

5  a  land  disposal  facility  from  which  releases  into  the 

6  groundwater  and  surface  water  are  being  controlled  by 

7  a  corrective  action  program  approved  by  the  Adminis- 

8  trator  under  subtitle  C  of  the  Solid  Waste  Disposal 

9  Act. 

10  "(3)  Definition  of  land  disposal. — As  used 

11  in  this  subsection,  (A)  the  term  '.land  disposal'  has  the 

12  ^meaning  provided  by  section  3004  of  the  Solid  Waste 
.13  Disposal   Act,    and   (B)   the    term   'hazardous   waste' 

14  means  hazardous  waste  listed  or  identified  under  sec- 

15  tion  3001  of  such  Act. 

16  "(i)  Waivers. — The  Administrator  may  waive  the  ap- 

17  plication  of  the  requirements  of  subsection  (g)  with  respect  to 

18  any  facility  and  select  alternative  remedial  or  abatement 

19  action  which  does  not  comply  with  such  requirements  if  the 

20  Administrator  makes  any  of  the  following  findings: 

21  "(1)  The  Administrator  finds  that  such  alternative 

22  remedial  or  abatement  action  will  provide  protection  of 

23  human  health  and  the  environment  substantially  equiv- 

24  alent  to  the  remedial  or  abatement  action  which  would 

25  be  necessary  to  comply  with  such  requirements. 
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1  "(2)  The  Administrator  finds  that  compliance  with 

2  the  requirements  of  subsection  (g)  at  that  facility  will 

3  result  in  greater  risk  to  human  health  and  the  environ- 

4  ment  than  alternative  options.  This  finding  shall  be  on 

5  the  basis  of  a  quantitative  assessment  to  the  maximum 

6  extent  possible. 

7  "(3)  The  Administrator  finds  that  compliance  with 

8  such  requirements  is  technically  impracticable  from  an 

9  engineering  perspective. 

10  ''(4)  The  Administrator  finds  that  compliance  with 

11  such  requirements  at  that  facility  will  consume  a  dis- 

12  proportionate  share  of  the  Fund,  taking  into  account 

13  the  size  and  complexity  of  the  facility  and  benefits  to 

14  human  health  and  the  environment  which  may  be  ob- 

15  tained  through  other  uses  under  this  Act  of  the  sums 

16  available  in  the  Fund  which  would  be  expended  to 

17  comply  with  such  requirements. 

18  A  finding  under  this  subsection  (other  than  paragraph  (4)) 

19  may  also  be  made  with  respect  to  remedial  action  financed  in 

20  whole  or  in  part  by  private  parties.  In  such  case,  the  finding 

21  shall  be  made  on  the  basis  of  the  same  considerations  as 

22  would  be  used  with  respect  to  remedial  action  financed  by  the 

23  Fund.  A  waiver  may  not  be  granted  under  this  subsection  if 

24  the  granting  of  such  waiver  would  result  in  a  violation  of  any 

25  other  provision  of  Federal  law. 
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1  "(j)  Permits  for  Onsite  Cleanup. — 

2  "(1)    Federal. — No    permit    shall    be    required 

3  under  Federal  law  (other  than  the  Clean  Air  Act  and 

4  the  Federal  Water  Pollution  Control  Act)  for  any  re- 

5  sponse  action  undertaken  by  any  person  under  section 

6  104  or   106  at  any  facility  to  the  extent  that  such 

7  action  does  not  involve  the  transfer  of  a  hazardous  sub- 

8  stance  or  pollutant  or  contaminant  from  the  facility  at 

9  which  the  release  or  threatened  release  occurs  to  an- 

10  other  facility. 

11  "(2)  State. — No  permit  shall  be  required  under 

12  State  or  local  law  for  any  response  action  undertaken 

13  under  section  104  or  106  at  the  facility  at  which  the 

14  release  or  threatened  release  occurred. 

15  "(3)  Federal  facilities. — Nothing  in  this  sub- 

16  section  shall  apply  to  any  action  undertaken  pursuant 

17  to  this  Act  at  a  facility  which  is  owned  or  operated  by 

18  a  department,  agency,  or  instrumentality  of  the  United 

19  States.  Nothing  in  this  subsection  or  in  any  other  pro- 

20  vision  of  this  Act  shall  preempt  or  otherwise  affect  the 

21  application  of  any  Federal  or. State  law,  including  any 

22  permit  requirement,  to  any  response  action  undertaken 

23  at  such  a  facility. 

24  "(4)  State  environmental  impact  require- 

25  ments. — Prior  to  commencement  of  a  remedial  inves- 
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1  tigation  and  feasibility  study,  the  Administrator  shall 

2  notify   the   State   of   such   action.    If   within   60   days 

3  thereafter,  the  State  notifies  the  Administrator  of  any 

4  State  procedural  requirements  which  would  be  applica- 

5  ble  under  State  statutes  requiring  preparation  of  envi- 

6  ronmental  impact  statements,  the  Administrator  shall, 

7  in  consultation  with  the  State,   establish  functionally 

8  equivalent    procedures    governing    the    preparation    of 

9  such  investigation  and  study  which  adopt  such  State 

10  requirements   unless   the   State   waives   such   require- 

11  ments.    Compliance    with    this    subsection    shall    be 

12  deemed  to  be  compliance  with  such  State  environmen- 

13  tal  impact  statutes.  Nothing  in  this  paragraph  shall  be 

14  construed  to  diminish  the  procedural  protections  of  the 

15  National  Environmental  Policy  Act  of  1969  or  other- 

16  wise  affect  the  application  of  such  Act. 

17  "(5)     Consolidation     of     peemit     peoce- 

18  duees. — If  one  or  more  State  or  Federal  permits  are 

19  required  for   any  response   action,   the   Administrator 

20  shall  consolidate  the  procedures,  including  any  require- 

21  ments  for  public  participation,  of  such  permits  with  the 

22  procedures  under  this  Act.  Nothing  in  this  paragraph 

23  shall    affect    the    substantive    requirements    of    such 

24  permits. 

25  "(k)  Desteuction  of  Dioxin  Wastes. — 
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1  "(1)   Treatment   technology. — With   respect 

2  to  any  remedial  action  involving  a  hazardous  substance 

3  or  pollutant  or  contaminant  containing  chlorinated  or 

4  halogenated  dioxins  or  chlorinated  or  halogenated  di- 

5  benzofurans,  the  Administrator  shall,  to  the  maximum 

6  extent  practicable,   require  treatment  technology  that 

7  provides  each  of  the  following: 

8  "(A)   A   destruction   and  removal   efficiency 

9  meeting  or  exceeding  99.9999  percent. 

10  "(B)  A  treatment  process  which  minimizes 

11  accidental  emissions  of  chlorinated  or  halogenated 

12  dioxins,  dibenzofurans,  and  other.  Mghly  toxic  ma- 

13  terials  to  the  environment. 

14  "(C)  Protection  against  emissions  of  any  haz- 

15  ardous  substance  or  pollutant  or  contaminant  into 

16  the   air  during  normal  operation  and  equivalent 

17  protection  during  nonsteady  operations  including 

18  start-up,  shut-down,  and  power  failures. 

19  "(D)  Protection  against  secondary  formation 

20  of  halogenated  dioxins  and  dibenzofurans. 

21  "(2)  Requirements. — The  requirements   speci- 

22  fied  in  paragraph  (1)  shall  not  apply  if  the  Administra- 

23  tor  determines  that — 
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1  "(A)  an  alternative  method  of  treatment  or 

2  disposal  provides  comparable  or  greater  protection 

3  of  human  health  and  the  environment,  or 

4  "(B)  there  will  be  no  human  exposure  to  the 

5  hazardous  substance  or  pollutant  or  contaminant 

6  containing  chlorinated  or  halogenated  dioxins  or 

7  chlorinated  or  halogenated  dibenzofurans. 

8  "(1)  Value  Engineering  Review. — In  any  evalua- 

9  tion  under  this  section  of  the  cost  effectiveness  of  a  response 

10  action,   the  Administrator   shall  require   value   engineering 

1 1  review  in  accordance  with  this  subsection.  The  Administrator 

12  shall   require   value   engineering   review   for   any   response 

13  action  to  be  carried  out  under  this  Act  by  the  United  States, 

14  a  State,  or  a  political  subdivision  of  a  State  if  the  cost  of  the 

15  response  action,  including  the  cost  of  removal  and  construc- 

16  tion  related  to  hazardous  substances  and  pollutants  and  con- 

17  taminants,  and  including  the  cost  of  operation  and  mainte- 

18  nance,  is  projected  to  exceed  $4,000,000.  For  purposes  of 

19  this  subsection,  the  term  Value  engineering  review'  means  a 

20  specialized  cost  control  technique  which  uses  a  systematic 

21  and  creative  approach  to  identify  and  to  focus  on  unnecessar- 

22  ily  high  cost  in  a  project  in  order  to  arrive  at  a  cost  saving 

23  without  sacrificing  the  reliability  or  efficiency  of  the  project. 

24  "(m)  Radon  Contaminated  Soil. — Any  radon  con- 

25  taminated  soil  that  is  in  a  residential  area  and  is  the  subject 


3364 


531 

1  of  a  remedial  action  shall  he  disposed  of  at  a  facility  licensed 

2  by  the  Nuclear  Regulatory  Commission,  or  by  a  State  pursu- 

3  ant  to  an  agreement  under  section  274  of  the  Atomic  Energy 

4  Act  of  1954  (42  U.S.C.  2021),  for  the  land  disposal  of  low- 

5  level  radioactive  waste.  Any  such  remedial  action  which  has 

6  been  started,  or  for  which  a  draft  remedial  investigation  and 

7  feasibility  study  has  been  issued  for  public  comment,  before 

8  the  date  of  the  enactment  of  this  subsection  shall  be  complet- 

9  ed  as  soon  as  is  practicable  after  such  date.". 

10  SEC.  122.  SETTLEMENTS. 

1 1  Title  I  of  CERCLA  is  amended  by  adding  the  following 

12  new  section  after  section  121: 

13  "SEC.  122.  SETTLEMENTS. 

14  "(a)    EPA   Authority   to    Enter    into    Agree- 

15  ments. — The  Administrator  may  enter  into  an  agreement 

16  with  any  person  (including  the  owner  or  operator  of  the  facili- 

17  ty  or  vessel  from  which  a  release  or  substantial  threat  of 

18  release  emanates,  or  any  other  potentially  responsible  person) 

19  to  perform  any  action  described  in  section  104  or  in  subsec- 

20  tion  (a)  of  section  106  if  the  Administrator  determines  that 

2 1  such  action  will  be  done  properly  by  such  person. 

22  "(b)  Agreements  With  Potentially  Responsible 

23  Parties. — 

24  "(1)  Mixed  funding. — An  agreement  under  this 

25  section  may  provide  that  the  Administrator  will  reim- 
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1  burse  the  parties  to  the  agreement  from  the  Fund,  with 

2  interest,  for  certain  costs  of  actions  under  the  agree- 

3  ment   that  the    parties    have    agreed    to    perform    but 

4  which  the  Administrator  has  agreed  to  finance. 

5  "(2)  Reviewability. — The  Administrator's  deci- 

6  sions  regarding  the  availability  of  Fund  financing  under 

7  this  subsection  shall  not  be  subject  to  judicial  review 

8  under  subsection  (e). 

9  "(3)  Retention  of  funds. — If,  as  part  of  any 

10  agreement,  the  Administrator  will  be  carrying  out  any 

11  action  and  the  parties  will  be  paying  amounts  to  the 

12  Administrator,  the  Administrator  may,  notwithstanding 

13  any    other    provision    of    law,    retain    and    use    such 

14  amounts  for  purposes  of  carrying  out  the  agreement. 

15  "(c)  Limitation  of  Liability. — 

16  "(1)  In  general. — Subject  to  the  provisions  of 

17  this  section,  the  Administrator  may  limit  the  liability 

18  under  this  Act,  including  any  future  liability,  of  each 

19  party   to   an   agreement  under   subsection   (a)   arising 

20  from  the  release  or  threatened  release  that  is  the  sub- 

21  ject  of  the  agreement.  Except  as  provided  in  paragraph 

22  (4),  any  such  limitation  shall  only  extend  to  liability 

23  with  respect  to  conditions  known  at  the  time  of  the 

24  agreement.   Nothing  in  this  paragraph  shall  limit  or 

25  otherwise  affect  the  authority  of  any  court  to  review  in 
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1  the  consent  decree  process  under  subsection  (e)  any 

2  limitation  on  liability  contained  in  an  agreement  under 

3  this  section. 

4  "(2)  Conditions. — The  Administrator  may  only 

5  limit  the  liability  of  a  person  under  paragraph  (1)  if 

6  each  of  the  following  conditions  are  met: 

7  v        "(A)  The  limitation  would  expedite  response 

8  action  consistent  with  the  National  Contingency 

9  Plan  under  section  105  of  this  Act. 

10  "(B)  The  person  is  in  full  compliance  with 

11  any  consent  decree  under  section  106  for  response 

12  to  the  release  or  threatened  release  concerned. 

13  "(C)  The  response  action  has  been  approved 

14  by  the  Administrator. 

15  "(3)  Factors  to  consider  in  limiting  li- 

16  ABILITY. — 

17  "(a)  Extent  of  liability  limit  based 

18  ON  permanence   OF  remedy. — In  determining 

19  the  extent  to  which  the  liability  of  parties  to  an 

20  agreement  shall  be  limited  under  this  subsection, 

21  the  Administrator  shall  be  guided  by  the  principle 

22  that  a  more  complete  limit  of  liability  shall  be 

23  given  for  a  more  permanent  remedy  proposed  by 

24  such  parties. 
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1  "(b)   Oth  Kit    factors.  -The    Administrator 

2  shall  also  consider  the  following  factors  in  deter- 

3  mining  whether  or  not  to  limit  the  liability  of  a 

4  person  under  paragraph  (1)  and  the  extent  of  such 

5  limitation: 

6  "(i)  The  effectiveness  and  reliability  of 

7  the  remedy,  in  light  of  the  other  alternative 

8  remedies    considered    for    the    facility    con- 

9  cerned. 

10  "(ii)  The  nature  of  the  risks  remaining 

11  at  the  facility. 

12  "(iii)  The  extent  to  which  performance 

13  standards  are  included  in  the  order  or  decree. 

14  "(iv)  The  extent  to  which  the  response 

15  action  provides  a  complete  remedy  for  the  fa- 

16  cility,  including  a  reduction  in  the  hazardous 

17  nature  of  the  substances  at  the  facility. 

18  "(v)  The  extent  to  which  the  technology 

19  used  in  the  response  action  is  demonstrated 

20  to  be  effective  and  advances  the  state  of  the 

21  art. 

22  "(vi)     Whether     the     Fund     or     other 

23  sources  of  funding  would  be  available  for  any 

24  additional  remedial  actions  that  might  even- 

25  tually  be  necessary  at  the  facility. 
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1  "(4)  Agreement  covering  so  percent  of 

2  costs. — 

3  "(A)  Limitation  on  future  liability. — 

4  If  the  parties  to  an  agreement  under  this  section 

5  agree  to  pay  in  the  aggregate  a  portion  of  re- 

6  sponse  costs  which,  when  added  to  the  portion  of 

7  such  costs  determined  by  the  Administrator  to  be 

8  the  orphan  share,  is  equal  to  or  greater  than  80 

9  percent — 

10  "(i)  any  future  liability  of  a  party  to  the 

11  agreement  arising  from  conditions  at  such  fa- 

12  cility  not  known  at  the  time  of  the  agree- 

13  ment  shall  not  exceed  the  percentage  of  li- 

14  ability  agreed  to  by  such  party  in  the  agree- 

15  ment;  and 

16  "(ii)   the   Administrator   shall  agree   to 

17  pay  from  the  Fund  the  orphan  share. 

18  "(B)    Limitation    on    construction. — 

19  Nothing  in  subparagraph  (a)  shall  be  construed  as 

20  requiring    the    Administrator    to    enter   into    any 

21  agreement  under  this  section. 

22  "(C)  Orphan  share  defined. — For  pur- 

23  poses  of  this  paragraph,  the  term  'orphan  share' 

24  means  any  portion  of  liability  arising  from  condi- 

25  tions  at  the  concerned  facility  which  the  Adminis- 
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1  trator   determines    to    be    the    responsibility    of   a 

2  party  (i)  who  no  longer  exists  and  whose  liabilities 

3  have  not  been  assumed  by  another  person,  or  (ii) 

4  who  is  not  solvent. 

5  "(5)  Contingency  cleanup  account. — There 

6  is  established  in  the  Hazardous  Substances  Superfund 

7  a  separate  account  to  be  known  as  the  'Contingency 

8  Cleanup   Account'   (hereinafter  in   this   paragraph   re- 

9  f erred  to  as  the  'Separate  Account'.  The  Administrator 

10  may  require  parties  whose  liability  is  limited  under  this 

11  subsection  to  pay  premiums  for  future  liability  related 

12  to  conditions  not  known  at  the  time  of  an  agreement 

13  under  subsection  (a).   The  amount  of  such  premiums 

14  shall  be  deposited  in  the  Separate  Account.  The  Ad- 

15  ministrator  may  use  the  amounts  placed  in  the  Sepa- 

16  rate  Account  only  to  carry  out  future  remedial  action 

17  under  this  section  with  respect  to  any  facilities  which 

18  are  subject  to  limitations  of  liability  under  this  subsec- 

19  tion. 

20  "(6)  Peemanent  release  for  destruction 

21  of  hazardous  substances. — If  the  parties  to  an 

22  agreement  under  this  section  agree  to  destroy,  elimi- 

23  nate,   or  permanently  immobilize  the  hazardous   con- 

24  stituents  of  the  hazardous  substances  subject  to  such 

25  agreement,  the  Administrator  shall  provide  a  perma- 
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1  nent  and  total  release  from  liability  with  respect  to 

2  such  release  for  conditions  known  at  the  time  of  the 

3  agreement. 

4  "(7)  Satisfactory  performance. — Any  limi- 

5  tation  of  liability  provided  to  a  party  under  this  subsec- 

6  tion  shall  be  subject  to  the  satisfactory  performance  by 

7  such  party  of  its  obligations  under  such  agreement. 

8  "(d)    Actions    Against    Other   Persons. — If   an 

9  agreement  has  been  entered  into  under  this  section,  the  Ad- 

10  ministrator  may  take  any  action  under  section  106  against 

11  any  person  who  is  not  a  party  to  the  agreement  after  the 

12  period  for  submitting  under  subsection  (e)(2)(D)  a  proposal 

13  with  respect  to  the  agreement  has  expired.  Nothing  in  this 

14  section  shall  be  construed  to  affect  either  of  the  following: 

15  "(1)  The  liability  of  any  person  under  section  106 

16  or  107  with  respect  to  any  costs  or  damages  which  are 

17  not  included  in  the  agreement. 

18  "(2)  The  authority  of  the  Administrator  to  main- 

19  tain  an  action  under  section  106  or  107  against  any 

20  person  who  is  not  a  party  to  the  agreement. 

21  "(e)  Enforcement.— 

22  "(1)  Cleanup  agreements. — 

23  "(A)    Consent    decree. — Whenever    the 

24  Administrator  enters  into  an  agreement  under  this 

25  section  with  any  potentially  responsible  party  with 
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1  respect  to  action  under  section  104(a)  or  106,  fol- 

2  lowing  approval  of  the  agreement  by  the  Attorney 

3  General,   the  agreement  shall  be  entered  in  the 

4  appropriate  United  States  district  court  as  a  con- 

5  sent  decree  under  such  section.  The  Administrator 

6  need  not  make  any  finding  regarding  an  imminent 

7  and  substantial  endangerment  to  the  public  health 

8  or  the  environment. 

9  "(B)  Effect. — The   entry   of   any   consent 

10  decree  omder   this   subsection   shall  not  be   con- 

1 1  strued  to  be  -an  acknowledgment  by  the  parties 

12  that  the  release  or  threatened  release  concerned 

13  constitutes  an  imminent  and  substantial  endanger- 

14  ment  to  the  public  health  or  the  environment.  The 

15  participation  ^by  any  party  in  the  process  under 

16  this  section  shall  not  be  considered  an  admission 

17  of  liability  for  any  purpose,  and  the  fact  of  such 

18  participation  shall  not  be  admissible  in  any  judicial 

19  or  administrative  proceeding,  including  a  subse- 

20  quent  proceeding  under  this  section. 

21  "(C)  Steucture. — The  Administrator  may 

22  fashion  a  consent  decree  so  that  (i)  the  entering  of 

23  such  decree  and  compliance  with  such  decree  or 

24  with  any  determination  or  agreement  made  pursu- 

25  ant  to  this  section  shall  not  be  considered  an  ad- 
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1  mission  of  liability  for  any  purpose,  and  (ii)  the 

2  entering  of  such  decree  and  such  compliance  and 

3  such  determination  or  agreement  shall  not  be  ad- 

4  missible  in  any  judicial  or  administrative  proceed- 

5  ing,  including  a  subsequent  proceeding  under  this 

6  section. 

7  "(D)  Public  participation. — 

8  "(i)     Filing     of     proposed     judg- 

9  ment. — At  least  30  days  before  a  final  judg- 

10  ment  is  entered  under  subparagraph  (A),  the 

11  proposed  judgment   shall   be   filed  with   the 

12  court. 

13  "(ii)  Opportunity  for  comment. — 

14  The  Attorney  General  shall  provide  an  op- 

15  portunity  to  persons  who  are  not  named  as 

16  parties  to  the  action  to  comment  on  the  pro- 

17  posed  judgment  before  its  entry  by  the  court 

18  as  a  final  judgment.  The  Attorney  General 

19  shall  consider,  and  file  with  the  court,  any 

20  written  comments,  views,  or  allegations  re- 

21  lating  to  the  proposed  judgment.  The  Attor- 

22  ney  General  may  (I)  withdraw  or  withhold 

23  its  consent  to  the  proposed  judgment  if  the 

24  comments,  views,  and  allegations  concerning 

25  the  judgment  disclose  facts  or  considerations 
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1  which  indicate  that  the  proposed  judgment  is 

2  inappropriate,    improper,    or    inadequate,    or 

3  (II)  oppose  an  attempt  by  any  person  to  in- 

4  tervene  in  the  action. 

5  "(iii)  Exception. — The  Attorney  Gen- 

6  eral  may  permit  an  exception  to  the  require- 

7  ments    of   this    subparagraph   in    a   case   in 

8  which  extraordinary  circumstances  require  a 

9  period  shorter  than  30  days  or  a  procedure 

10  other   than   that   provided   in   this    subpara- 

1 1  graph. 

12  "(2)    104(b)   agreements. — Whenever   the   Ad- 

13  ministrator  enters  into  an  agreement  under  this  section 

14  with  any  potentially  responsible  party  with  respect  to 

15  action  under   section   104(b),   the  Administrator   shall 

16  issue   an  order   setting  forth  the   obligations   of  such 

17  party.  The  United  States  -district  court  for  the  district 

18  in  which  the  release  or  threatened  release  occurs  may 

19  enforce  such  order.  Any  party  to  an  agreement  under 

20  this  section  who  fails  or  .refuses  to  comply  with  the  re- 

21  quirements  of  the  order  shall  be  liable  for  a  civil  penal- 

22  ty  in  an  amount  not  to  exceed  $25,000  for  each  day 

23  during  which  such  failure  or  refusal  continues. 

24  "(f)  Special  Notice  Procedures. — 
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1  "(1)  Notice. — Whenever  the  Administrator  de- 

2  termines  that  a  period  of  negotiation  under  this  subsec- 

3  tion  would  facilitate  an  agreement  under  this  subsec- 

4  tion    with    potentially    responsible    parties    for    taking 

5  action  under  subsection  (b)  of  section  104  or  under  sec- 

6  tion  106,  the  Administrator  shall  so  notify  all  such  par- 

7  ties  and  shall  provide  them  with  information  concern- 

8  ing  each  of  the  following: 

9  "(A)  The  identity  of  other  notice  recipients. 

10  "(B)  The  volume  and  nature  of  hazardous 

11  substances  at  the  facility,  to  the  extent  such  infor- 

12  mation  is  available. 

13  "(C)  A  ranking  by  volume  of  the  substances 

14  at  the  facility,  to  the  extent  such  information  is 

15  available. 

16  The  Administrator  shall  make  the  information  referred 

17  to  in  this  paragraph  available  in  advance  of  notice 

18  under  this  paragraph  upon  the  request  of  a  potentially 

19  responsible  party  in  accordance  with  procedures  pro- 

20  vided  by  the  Administrator.  The  provisions  of  subsec- 

21  tion  (e)  of  section  104  regarding)  protection  of  confiden- 

22  tial  information  apply  to  information  provided  under 

23  this  paragraph. 

24  "(2)  Negotiation. — 
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1  "(A)  Moratorium. — Except  as  provided  in 

2  this  subsection,  the  Administrator  may  not  com- 

3  mence   action  under  section    104(a)  or  take   any 

4  action  under  section  106  for  120  days  after  pro- 

5  viding  notice  and  information  under  this  subsec- 

6  tion  with  respect  to  such  action.  Except  as  pro- 

7  -vided  in  this   subsection,   the  Administrator  may 

8  not  commence  action  under  section  104(b)  for  90 

9  days  after  providing  notice  and  information  under 

10  this  subsection  with  respect  to  such  action. 

11  "(B)  Proposals. — Persons  receiving  notice 

12  and  information  under  paragraph  (1)  of  this  sub- 

13  section  with  respect  to  action  under  section  106 

14  shall  have  60  days  from  the  date  of  receipt  of 

15  such  notice  to  make  a  proposal  to  the  Administra- 

16  tor  for  undertaking  or  financing  the  action  under 

17  section  106.  Persons  receiving  notice  and  informa- 

18  tion  under  paragraph  (1)  of  this  subsection  with 

19  respect  to  action  under  section  104(b)  shall  have 

20  60  days  from  the  date  of  receipt  of  such  notice  to 

21  make  a  proposal  to  the  Administrator  for  assisting 

22  or  financing  the  action  under  section  104(b). 

23  "(C)  Additional  parties. — If  an  addition- 

24  al  potentially  responsible  party  is  identified  during 

25  the  negotiation  period  or  after  an  agreement  has 
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1  been  entered  into  under  this  subsection  concerning 

2  a  release  or  threatened  release,  the  Administrator 

3  may  bring  the  additional  party  into  the  negotia- 

4  tion  or  enter  into  a  separate  agreement  with  such 

5  party. 

6  "(3)  Failube  to  propose. — If  the  Administra- 

7  tor  determines  that  a  good  faith  proposal  for  undertak- 

8  ing  or  financing  action  under  section  106  has  not  been 

9  submitted  within  60  days  of  the  provision  of  notice 

10  pursuant   to   this    subsection,   the   Administrator  may 

11  thereafter  commence  action  under  section   104(a)  or 

12  take  an  action  against  any  person  under  section  106  of 

13  this  Act.  If  the  Administrator  determines  that  a  good 

14  faith  proposal  for  assisting  or  financing  action  under 

15  section  104(b)  has  not  been  submitted  within  60  days 

16  of  the  provision  of  notice  pursuant  to  this  subsection, 

17  the    Administrator   may    thereafter    commence    action 

18  under  section  104(b). 

19  "(4)  Significant  public  health  threats. — 

20  Nothing  in  this  subsection  shall  limit  the  Administra- 

21  tor's  authority  to  undertake  response  action  regarding 

22  a  significant  threat  to  public  health  within  the  negotia- 

23  tion  period  established  by  this  subsection. 

24  "(g)  De  Minimis  Settlements. — 
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1  "(1)  REQUIREMENT. — Notwithstanding  any  other 

2  provision  of  this  section,  in  an  administrative  or  civil 

3  action  under  section   106  or  section   107  of  this  Act, 

4  the  Administrator  shall,  in  appropriate  cases,  reach  a 

5  final  settlement  with,  and  grant  a  release  from  liability 

6  to,  any  potentially  responsible  party  in  such  an  action 

7  where  such  settlement  does  not  involve  a  substantial 

8  portion  of  the  response  costs  at  the  facility  concerned  if 

9  both  of  the   following  are  minimal  in  comparison  to 

10  other  hazardous  substances  at  the  facility: 

11  "(A)    The    amount    of    the    hazardous    sub- 

12  stances  contributed  by  that  party  to  the  facility. 

13  "(B)  The  toxic  or  other  hazardous  effects  of 

14  the  substances  contributed  by  that  party  to  the  fa- 

15  cility. 

16  The  Administrator  shall  reach  any  such  settlement  and 

17  grant  any  such  release  from  liability  as  soon  as  possible 

18  after  the  Administrator  has  available  the  information 

19  necessary  to  reach  such  a  settlement  and  grant  such  a 

20  release  from  liability. 

21  "(2)  Settlements  with  other  potentially 

22  responsible    parties. — Nothing  in   this    subsection 

23  shall  be  construed  to  affect  the  authority  of  the  Admin- 

24  istrator  to  reach  settlements  with  other  potentially  re- 

25  sponsible  parties  under  this  Act. 
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1  "(h)    Definition    of    Potentially    Responsible 

2  Paety. — As  used  in  this  section,  the  term  'potentially  re- 

3  sponsible  party'  means,  with  respect  to  any  release  or  threat- 

4  ened  release,  a  person  against  whom  an  action  could  be 

5  brought  under  section  106  with  respect  to  such  release  or  a 

6  person  who  would  be  liable  under  section  107  if  response 

7  costs  were  incurred  by  the  Administrator  with  respect  to 

8  such  release  or  threatened  release.". 

9  SEC.  123.  PUBLIC  PARTICIPATION. 

10  Title  I  of  CERCLA  is  amended  by  adding  the  following 

11  new  section  after  section  122: 

12  "SEC.  123.  PUBLIC  PARTICIPATION. 

13  "(a)  Proposed  Plan. — Before  adoption  of  any  plan  for 

14  remedial  action  to  be  undertaken  by  the  Administrator  or  by 

15  a  State  or  by  any  other  person  at  any  site,  the  Administrator 

16  or  State,  as  appropriate,  shall  take  both  of  the  following  ac- 

17  tions: 

18  "(1)  Publish  a  notice  and  brief  analysis  of  the  pro- 

19  posed  plan  and  make  such  plan  available  to  the  public. 

20  "(2)  Provide  a  reasonable  opportunity  for  submis- 

21  sion  of  written  and  oral  comments  and  an  opportunity 

22  for  a  public  meeting  at  or  near  the  facility  at  issue  re- 

23  garding  the  proposed  plan  and  regarding  any  waivers 

24  under  section  121  (relating  to  cleanup  standards).  The 
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1  Administrator  shall  keep  a  transcript  of  the  meeting 

2  and  make  such  transcript  available  to  the  public. 

3  The  notice  and  analysis  published  under  paragraph  (1)  shall 

4  include  sufficient  information  as  may  be  necessary  to  provide 

5  a  reasonable  explanation  of  the  proposed  plan. 

6  "(b)  Final  Plan. — Notice  of  the  final  remedial  action 

7  plan  adopted  shall  be  published  and  the  plan  shall  be  made 
.8 ...  available  to  the  public  before  commencement  of  any  remedial 
9  action.  Such  final  plan  shall  be  accompanied  by  a  discussion 

10  of  any  significant  changes  (and  the  reasons  for  such  changes) 

11  in  the  proposed  plan  and  a  response  to  each..of  the  significant 

12  comments,  criticisms,  and  new  data  submitted  in  written  or 

13  oral  presentations  under  subsection  (a). 

14  "(c)  Explanation  of  Differences,— After  adoption 

15  of  a  final  remedial  action  plan — 

16  "(1)  if  any  remedial  action  is  taken, 

17  "(2)  if  any  enforcement  action  under  section  106 

18  is  taken,  or 

19  "(3)   if  any   settlement  or  consent  decree  under 

20  section  106  is  entered  into, 

21  and  if  such  action,  settlement,  or  decree  differs  in  any  signifi- 

22  cant  respects  from  the  final  plan,  the  Administrator  shall 

23  publish  an  explanation  of  the  significant  differences  and  the 

24  reasons  such  changes  were  made. 
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1  "(d)  Publication. — For  the  purposes  of  this  section, 

2  publication  shall  include,   at  a  minimum,  publication  in  a 

3  major  local  newspaper  of  general  circulation. 

4  "(e)  Grants  for  Technical  Assistance. — 

5  "(1)  Authority. — In  accordance  with  rules  pro- 

6  mulgated  by  the  Administrator,  the  Administrator  may 

7  make    grants    available    to    any   group    of   individuals 

8  which  may  be  affected  by  a  release  or  threatened  re- 

9  lease  at  any  facility  which  is  listed  on  the  National  Pri- 

10  orities  List  under  the  National  Contingency  Plan.  Such 

11  grants  shall  be  for  the  purpose  of  enabling  the  group  to 

12  obtain  technical  assistance  to  review  and  assess  data 

13  and  information  which  has  been  prepared  by  the  Ad- 

14  ministrator  with  respect  to  such  facility  and  which  is 

15  required  to  be  published  under  this  subsection. 

16  "(2)  Amount. — The  amount  of  any  grant  under 

17  this  subsection  may  not  exceed  $25,000  for  a  single 

18  grant    recipient.    The    Administrator   may    waive    the 

19  $25,000  limitation  in  any  case  where  such  waiver  is 

20  necessary  to  carry  out  the  purposes  of  this  subsection. 

21  Each  grant  recipient  shall  be  required,  as  a  condition 

22  of  the  grant,  to  contribute  at  least  20  percent  of  the 

23  total  of  costs  of  the  expert  advice  and  technical  assist- 

24  ance  for  which  such  grant  is  made.  The  Administrator 

25  may  waive  the  20  percent  contribution  requirement  if 
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1  the   grant   recipient   demonstrates   financial   need   and 

2  such  waiver  is  necessary  to  facilitate  public  participa- 

3  tion  in  the  selection  of  remedial  action  at  the  facility. 

4  Not  more  than  one  grant  may  be  made  under  this  sub- 

5  section  with  respect  to  a  single  facility,  but  the  grant 

6  may  be  renewed  to  facilitate  public  participation  at  all 

7  stages  of  remedial  action.". 

8  SEC.  124.  RESPONSE  ACTION  CONTRACTORS. 

9  Title  I  of  CERCLA  is  amended  by  adding  the  following 

10  new  section  after  section  123: 

1 1  "SEC.  124.  RESPONSE  ACTION  CONTRACTORS. 

12  "(a)  Liability  of  Response  Action  Contractors 

13  and  States  Providing  Response. — 

14  "(1)   Response    action   contractors. — Not- 

15  withstanding  section  114,  a  person  who  is  a  response 

16  action  contractor  with  respect  to  any  release  or  threat- 

17  ened  release  of  a  hazardous  substance  or  pollutant  or 

18  contaminant  from  a  facility  shall  not  be  liable  under 

19  this  title,  under  any  other  Federal  law,  under  the  law 

20  of  any  State  or  political  subdivision,  or  under  common 

21  law  to   any  person  for  injuries,   costs,   damages,   ex- 

22  penses,  or  other  liability  (including  but  not  limited  to 

23  claims  for  indemnification  or  contribution  and  claims  by 

24  third  parties  for  death,  personal  injury,  illness  or  loss  of 
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1  or  damage  to  property  or  economic  loss)  which  results 

2  from  such  release  or  threatened  release. 

3  "(2)   States   providing   response. — Notwith- 

4  standing  section  114,  a  State  which  is  providing  a  re- 

5  sponse  action  (other  than  under  a  response  action  con- 

6  tract)  with  respect  to  a  rekase  or  threatened  release  of 

7  a   hazardous    substance   or   pollutant   or   contaminant 

8  from  a  facility  .which  the  State  does  not  ©wn  or  operate 

9  shall  not  "be -liable  under  this  title  with  respect  to  such 

10  release  or  threatened  release. 

11  "(3)  Negligence,  etc.— Paragraphs  (1)  and  (2) 

12  shall  not  apply  in  the  case  of  a  release  that  is  caused 

13  by  conduct  of  the  response  action  contractor  or  State 

14  which  is  negligent  or  grossly  negligent  or  which  consti- 

15  tutes  intentional  misconduct. 

16  "(4)     Persons     retained     or     hired.— Any 

17  person  retained  or  hired  by  a  response  action  contrac- 

18  tor,  or  by  a  State  with  respect  to  a  release  or  threat- 

19  ened  release  from  a  facility  described  in  paragraph  (2), 

20  to  provide  any  services  relating  to  response  action  shall 

21  have  the  same  exemption  from  liability  provided  to  the 

22  response  action  contractor  or  State,  as  the  case  may 

23  be. 

24  "(5)  Effect  on  warranties. — Nothing  in  this 

25  subsection  shall  affect  the  liability  of  any  person  under 
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1  any  express  or  implied  warranty  under  Federal,  State, 

2  or  common  law. 

3  "(b)  Savings  Provisions. — 

4  "(1)  Liability  of  other  persons. — Nothing  in 

5  this  section  shall  affect  the  liability  under  this  Act  or 

6  under  any  other  authority  of  Federal  or  State  law  of 

7  any  person,  other  than  a  response  action  contractor  or 

8  a  State. 

9  "(2)  Burden  of   plaintiff. — Nothing  in   this 

10  section  shall  affect  the  plaintiff's  burden  of  establishing 

11  liability  under  this  title. 

12  "(c)  Indemnification. — 

13  "(1)  In  general. — The  Administrator  may  agree 

14  to  hold  harmless  and  indemnify  any  response  action 

15  contractor  meeting  the  requirements  of  this  subsection 

16  against  any  liability  (including  the  expenses  of  litigation 

17  or  settlement)  arising  out  of  the  contractor's  perform- 

18  ance  in  carrying  out  response  action  activities  under 

19  the  response  action  contract  and  in  accordance  with 

20  this  title  to  the  extent  that — 

21  "(A)  such  liability  exceeds  or  is  not  covered 

22  by  insurance  made  available,  at  a  fair  and  reason- 

23  able  price,  to  the  contractor  at  the  time  the  con- 

24  tractor   enters   into   the   contract   to   provide   re- 

25  sponse  action;  and 
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1  "(B)  such  liability  is  not  caused  by  conduct 

2  of  the  contractor  which  is  grossly  negligent  or 

3  which  constitutes  intentional  misconduct. 

4  "(2)  Nonapplic ability. — This  subsection  shall 

5  not  be  subject  to  section  1301  or  1341  of  title  31  of 

6  the  United  States  Code  or  section  3732  of  the  Revised 

7  Statutes  (41  U.S.C.  11). 

8  "(d)   Exception   to   Exemption. — The   exemption 

9  provided  under  subsection  (a)  and  the  authority  of  the  Admin- 

10  istrator  to  offer  indemnification  under  subsection  (c)  shall  not 

11  apply  to  any  person  covered  by  the  provisions  of  paragraph 

12  (1),  (2),  (3),  or  (4)  of  section  107(a)  with  respect  to  the  re- 

13  lease  or  threatened  release  concerned  if  such  person  would  be 

14  covered  by  such  provisions  even  if  such  person  had  not  car- 

15  ried  out  any  actions  referred  to  in  subsection  (f)  of  this  section 

16  or  described  in  subsection  (a)(2). 

17  "(e)  Liability  of  Other  Persons  Unaffected. — 

18  Nothing  in  this  section  shall  affect  the  liability  under  this  title 

19  or  under  any  other  Federal  or  State  law  of  any  person  other 

20  than  a  response  action  contractor. 

21  "(0  Definitions. — For  purposes  of  this  section — 

22  "(1)  Response  action  contract. — The  term 

23  'response  action  contract'  means  any  written  contract 

24  or  agreement  entered  into  by  a  response  action  con- 
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1  tractor  (as  defined  in  paragraph  (2)(A)  of  this  Bubieo- 

2  tion)  with — 

3  "(A)  the  Administrator; 

4  "(B)  any  other  Federal  agency; 

5  "(C)  a  State  or  political   subdivision  which 

6  has  entered  into  a  contract  or  cooperative  agree- 

7  ment  in  accordance  with  section  104(d)(1)  of  this 

8  Act;  or 

9  "(D)  any  potentially  responsible  party,  as  de- 

10  fined  by  section  122; 

11  to  provide  any  response  action  under  this  Act  with  re- 

12  spect  to  any  release  or  threatened  release  of  a  hazard- 

13  ous  substance  or  pollutant  or  contaminant  from  a  facili- 

14  ty  or  to  provide  any  evaluation,  planning,  engineering, 

15  surveying   and   mapping,    design,    construction,    equip- 

16  ment,  or  any  ancillary  services  thereto  for  such  facility. 

17  "(2)  Response  action  contractor. — The 

18  term  'response  action  contractor'  means — 

19  "(A)  any  person  who  enters  into  a  response 

20  action   contract  with  respect   to   any  release   or 

21  threatened  release   of  a  hazardous   substance   or 

22  pollutant  or  contaminant  from  a  facility  and  is 

23  carrying  out  such  contract;  and 
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1  "(B)  any  person  who  is  retained  or  hired  by 

2  a  person  described  in  subparagraph  (A)  to  provide 

3  any  se&vices-jelating  to  a  jesponse  action. 

4  "(g)  Competition. — To  protect  the  health  and  safety 

5  of  the  public  and  to  assure  the  selection  of  technically  superi- 

6  or  response  action  contractors,  no  potential  offeror  of  a  bid  or 

7  proposaKor  a  contract,  subcontract  or  cooperative  agreement 

8  to  be  performed  and  funded  under  the  authority  of  this  Act 

9  shall  be  denied  the  opportunity  to  compete  for  such  contracts. 

10  Response  action  contractors  and  subcontractors  for  program 

11  management,    construction   management,    architectural   and 

12  engineering,   surveying  and  mapping,   and  related  services 

13  shall  be  selected  in  accordance  with  title  IX  of  the  Federal 

14  Property  and  Administrative  Services  Act  of  1949.  The  Fed- 

15  eral  selection  procedures  or  equivalent  State  requirements 

16  shall  apply  to  appropriate  contracts  negotiated  by  all  govern- 

17  mental  agencies  involved  in  carrying  out  this  Act  under 

18  memoranda  of  understanding,  State  cooperative  agreements, 

19  or  other  means.  Such  procedures  (or  equivalent  requirements) 

20  shall  be  followed  by  response  action  contractors  and  subcon- 

21  tractors.". 

22  SEC.  125.  REIMBURSEMENT  TO  LOCAL  GOVERNMENTS. 

23  (a)  Title  I  of  CERCLA  is  amended  by  adding  the  fol- 

24  lowing  after  section  124: 
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1  "SEC,  125.  REIMBURSEMENT  TO  LOCAL  GOVERNMENTS. 

2  "(a)  Application. — Any  general  purpose  unit  of  loeal 

3  government  for  a  political  subdivision  which  is  affected  by  a 

4  release  or  threatened  release  at  any  facility  may  apply  to  the 

5  Administrator  for  reimbursement  under  this  section. 

6  "(b)  Reimbursement. — 

7  "(1)  Temporary  emergency  measures. — The 

8  Administrator  is  authorized  to  reimburse  local  commu- 

9  nity  authorities  for  expenses  incurred  in  carrying  out 

10  temporary  emergency  measures  necessary  to  prevent 

11  or  mitigate  injury  to  human  health  or  the  environment 

12  associated  with  the  release  or  threatened  release  of  any 

13  hazardous  substance  or  pollutant  or  contaminant.  Such 

14  measures    may    include,    where    appropriate,    security 

15  fencing  to  limit  access,   response  to  fires  and  explo- 

16  sions,  and  other  measures  which  require  immediate  re- 

17  sponse  at  the  local  level. 

18  "(2)      Protection      of      public      drinking 

19  water. — The   Administrator   is    authorized   to   reim- 

20  burse  local  communities  for  expenses  incurred  in  carry- 

21  ing    out    emergency    measures    for    the    protection    of 

22  public  drinking  water  supplies  as  a  result  of  contamina- 

23  tion  by  the  release  of  any  hazardous  substance  or  pol- 

24  lutant  or  contaminant  into  existing  sources  of  public 

25  drinking  water.  Such  measures  may  include,  where  ap- 

26  propriate,  treatment  to  remove  contaminants  and  other 
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1  measures    which    require    immediate    response    at   the 

2  local  level. 

3  "(c)  Amount. — The  amount  of  any  reimbursement  to 

4  any  local  authority  under  subsection  (b)(1)  may  not  exceed 

5  $25,000  for  a  single  response.  The  reimbursement  under  this 

6  section  with  respect  to  a  single  facility  shall  be  limited  to  the 

7  units  of  local  government  having  jurisdiction  over  the  politi- 

8  cal  subdivision  in  which  the  facility  is  located. 

9  "(d)  Procedure. — Reimbursements  authorized  pursu- 

10  ant  to  this  section  shall  be  in  accordance  with  rules  promul- 

11  gated  by  the  Administrator  within  one  year  after  the  date  of 

12  the  enactment  of  this  section.". 

13  SEC.  126.  LANDFILL  GAS  OPERATORS. 

14  Title  I  of  CERCLA  is  amended  by  adding  the  following 

15  after  section  125: 

16  "SEC.  126.  LANDFILL  GAS  OPERATORS. 

17  "(a)  Exemption  From  Certain  Liability. — Not- 

18  withstanding  the  provisions  of  section  114,  a  landfill  gas  op- 

19  erator  shall  not  be  liable  in  an  action  under  section  106  or 

20  107  of  this  Act,  including  an  action  for  contribution  or  indem- 

21  nification,  for  any  amount  with  respect  to  a  release  or  threat- 

22  ened  release  from  a  landfill  gas  operation  or  resulting  from 

23  the  operation  of  a  landfill  gas  operation  and  for  costs  of 

24  cleanup,  removal,  response  and  remedial  actions,  and  claims 

25  for  natural  resources  damages  under  the  laws  of  any  State  or 
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1  political  subdivision  which  impose  liability  or  requirements 

2  with  respect  to  the  release  of  hazardous  substances  from  a 

3  landfill  gas  operation.  The  preceding  sentence  shall  not  apply 

4  if  the  release  or  threatened  release  is  caused  by  conduct  of 

5  the  landfill  gas   operator  which  is   negligent,   reckless,   or 

6  which  constitutes  intentional  misconduct. 

7  "(b)  Liability  of  Other  Persons. — Nothing  in  this 

8  section  shall  affect  the  liability  under  this  Act  or  under  any 

9  authority  of  Federal  or  State  law  of  any  person,  other  than  a 

10  landfill  gas  operator. 

11  "(c)  Condensate. — 

12  "(1)  Exclusion. — Except  as  provided  in  para- 

13  graph  (2),  a  landfill  gas  operation  shall  not  be  deemed 

14  to  be  management,  generation,   transportation,   treat- 

15  ment,  storage,  or  disposal  of  any  hazardous  or  liquid 

16  waste  within  the  meaning  of  subtitle  C  of  the  Solid 

17  Waste  Disposal  Act. 

18  "(2)  Regulation.— If  the  aqueous  or  hydrocar- 

19  bon  phase  of  the  condensate  or  any  other  waste  mate- 

20  rial  removed  from  gas  recovered  from  a  landfill  meets 

21  any  of  the  characteristics  identified  under  section  3001 

22  of   the    Solid   Waste   Disposal   Act,    such   condensate 

23  phase  or  other  waste  material  shall  be  deemed  a  haz- 

24  ardous  waste  under  subtitle  C  of  the  Solid  Waste  Dis- 
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1  posal   Act  and   shall  be   regulated  accordingly   under 

2  such  subtitle. 

3  "(3)  Return  of  condensate.— Condensate  re- 

4  moved  from  gas  recovered  by  a  landfill  gas  operator 

5  shall   not  be   returned  to   the   landfill  in  a  container, 

6  unless  such  condensate  is  treated  so  that  it  is  no  longer 

7  a  free  liquid. 

8  "(d)  Definitions. — As  used,  in  .this  section — 

9  "(1)    Landfill    gas    operation. — The    term 

10  'landfill  gas  Dperation'  means  the  installation  or  oper- 

11  ation  of  a  system  solely  for  the  recovery  or  processing 
•12  of- methane  from  a  .landfill  (including,  but  not  limited 

13  to,  recirculation  to  the  landfill  of  condensate  consisting 

14  of  water  and  other  liquids  which  do  not  contain  haz- 

15  ardous  substances  or  pollutants  or  contaminants  and 

16  which  are  removed  from  the  gas  recovered  from  the 

17  landfill). 

18  "(2)    Landfill    gas    operator. — The    term 

19  'landfill. gas  operator'  means  the  owner  or  operator  of  a 

20  landfill  gas  operation.". 

21  SEC.  127.  SECTION  3001(b)(3)(A)(i)  WASTE. 

22  Title  I  of  CERCLA  is  amended  by  adding  after  section 

23  126  the  following  new  section: 
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1  "SEC.  127.  SECTION  3001(b)(3)(AKi)  WASTE. 

2  "(a)  Revision  of  Hazard  Ranking  System. — This 

3  section  shall  apply  only  to  facilities  which  are  not  included  or 

4  proposed  for  inclusion  on  the  National  Priorities  List  and 

5  which  contain  substantial  volumes  of  waste  described  in  sec- 

6  tion  3001(b)(3)(A)(i)  of  the  Solid  Waste  Disposal  Act.  As  ex- 

7  peditiously  as  practicable,  the  Administrator  shall  revise  the 

8  hazard  ranking  system  in  effect  under  the  National  Contin- 

9  gency  Plan  with  respect  to  such  facilities  in  a  manner  which 

10  assures  appropriate  consideration  of  each  of  the  following 

11  site-specific  characteristics  of  such  facilities: 

12  "(1)  The  quantity,  toxicity,  and  concentrations  of 

13  hazardous  constituents  which  are  present  in  such  waste 

14  and  a  comparison  thereof  with  other  wastes. 

15  "(2)  The  extent  of,  and  potential  for,  release  of 

16  such  hazardous  constituents  into  the  environment. 

17  "(3)  The  degree  of  risk  to  human  health  and  the 

18  environment  posed  by  such  constituents. 

19  "(b)  Inclusion  Prohibited. — Until  the  hazard  rank- 

20  ing  system  is  revised  as  required  by  this  section,  the  Adminis- 

21  trator  may  not  include  on  the  National  Priorities  List  any 

22  facility  which  contains  substantial  volumes  of  waste  described 

23  in  section  3001(b)(3)(A)(i)  of  the  Solid  Waste  Disposal  Act  on 

24  the  basis  of  an  evaluation  made  principally  on  the  volume  of 

25  such  waste  and  not  on  the  concentrations  of  the  hazardous 

26  constituents  of  such  waste.  Nothing  in  this  section  shall  be 
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1  construed  to  affect  the  Administrator's  authority  to  include 

2  any  such  facility  on  the  National  Priorities  List  based  on  the 

3  presence  of  other  substances  at  such  facility  or  to  exercise 

4  any  other  authority  of  this  Act  with  respect  to  such  other 

5  substances.". 

6  SEC.  128.  WORKER  PROTECTION  STANDARDS. 

7  Title  I  of  the  CERCLA  is  amended  by  adding  the  fol- 

8  lowing  new  section  after  section  127. 

9  "SEC.  128.  WORKER  PROTECTION  STANDARDS. 

10  "(a)  Issuance. — The  Secretary  of  Labor  shall,  pursu- 

1 1  ant  to  section  6  of  the  Occupational  Safety  and  Health  Act  of 

12  1970,  issue,  within  one  year  after  the  date  of  the  enactment 

13  of  this  section,  standards  for  the  health  and  safety  protection 

14  of  employees,  including  employees  of  State  and  local  govern- 

15  ments,  engaged  in  hazardous  waste  operations. 

16  "(b)    Minimum    General    Requirements. — Such 

17  standards  shall  include,  but  not  be  limited  to,  the  following 

18  worker  protection  provisions: 

19  "(1)  Site  analysis. — Requirements  for  a  formal 

20  hazard  analysis  of  the  site  and  development  of  a  site 

21  specific  plan  for  worker  protection. 

22  "(2)  Training. — Requirements  for  contractors  to 

23  provide  initial  and  routine  training  of  workers  before 

24  such  workers   are  permitted  to  engage  in  hazardous 
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1  waste   operations   which   would   expose   them   to   toxic 

2  substances. 

3  "(3)   Medical    surveillance. — A   program   of 

4  regular  medical  examination,  monitoring,  and  surveil- 

5  lance   of  workers   engaged  in  hazardous   waste   oper- 

6  ations  which  would  expose  them  to  toxic  substances. 

7  "(4)    Protective     equipment. — Requirements 

8  for  appropriate  personal  protective  equipment,  clothing, 

9  and  respirators  for  work  in  hazardous  waste  operations. 

10  "(5)     Engineering     controls. — Requirements 

11  for  engineering  controls  concerning  the  use  of  equip- 

12  ment  and  exposure  of  workers  engaged  in  hazardous 

13  waste  operations. 

14  "(6)    Maximum    exposure    limits. — Require- 

15  ments  for  maximum  exposure  limitations  for  workers 

16  engaged  in  hazardous  waste  operations,  including  nec- 

17  essary  monitoring  and  assessment  procedures. 

18  "(7)  Informational  program. — A  program  to 

19  inform  workers  engaged  in  hazardous  waste  operations 

20  of  the  nature  and  degree  of  toxic  exposure  likely  as  a 

21  result  of  such  hazardous  waste  operations. 

22  "(8)  Handling. — Requirements  for  the  handling, 

23  transporting,    labeling,    and    disposing    of    hazardous 

24  wastes. 
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1  "(9)  New  technology  program. — A  program 

2  for  the  introduction  of  new  equipment  or  technologies 

3  that  will  maintain  worker  protections. 

4  "(10)  Decontamination  procedures. — Proce- 

5  dures  for  decontamination. 

6  "(H)- Emergency  response. — Requirements  for 

7  emergency  response  and  protection  of  workers  engaged 

8  in  hazardous  waste  operations. 

9  "(c)  Specific  Training  Standards. — 

10  "(1)  Offsite  training;  field  experience. — 

11  The  training  standards  issued  under  subsection  (b)(2) 

12  cshall  require  that  general  site  ^workers  such  as  equip- 

13  ment  operators,  general  laborers,  and  other  supervised 

14  personnel  receive  a  minimum  of  40  hours  of  initial  in- 

15  struction  off  the  site,  and  a.  minimum  of  three  days  of 

16  actual  field  experiencesmder  the  direct  supervision  of  a 

17  trained,  experienced  supervisor,  at  the  time  of  assign- 

18  ment.  Workers  who  may  be  exposed  to  unique  or  spe- 

19  cial  hazards  shall  be  provided  additional  training. 

20  "(2)  Training  of  supervisors. — Such  training 

21  standards  shall  require  that  onsite  management  and  su- 

22  pervisors  directly  responsible  for  the  hazardous  waste 

23  operations,  such  as  foremen,  receive  the  same  training 

24  as  general  site  workers  set  forth  in  paragraph  (1)  of 

25  this  subsection  and  at  least  eight  additional  hours  of 
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1  specialized  training  on  managing  hazardous  waste  op- 

2  erations. 

3  "(3)      Certification;      enforcement. — Such 

4  training  standards  shall  contain  provisions  for  certifying 

5  that  general  site  workers  and  supervisors  have  received 

6  the  specified  training  and  shall  prohibit  any  individual 

7  who  has  not  received  the  specified  training  from  engag- 

8  ing    in    hazardous    waste    operations    covered    by    the 

9  standard. 

10  "(4)  Training  of  emergency  response  per- 

11  sonnel. — Such  training  standards  shall  set  forth  re- 

12  quire ments  for  the  training  of  workers  who  are  respon- 

13  sible  for  responding  to  hazardous  emergency  situations 

14  who  may  be  exposed  to  toxic  substances  in  carrying 

15  out  their  responsibilities. 

16  "(d)  Deadline   for  Interim  Regulations. — The 

17  Secretary  of  Labor  shall  issue  interim  final  rules  under  this 

18  section  within  60  days  after  the  date  of  the  enactment  of  this 

19  section  which  shall  provide  no  less  protection  under  this  sec- 

20  tion  for  workers  employed  by  contractors  and  emergency  re- 

21  sponse  workers  than  the  protections  contained  in  the  Envi- 

22  ronmental  Protection  Agency  Manual  (1981)  'Health  and 

23  Safety  Requirements  for  Employees  Engaged  in  Field  Activi- 

24  ties'  and  existing  standards  under  the  Occupational  Safety 


3396 


563 

1  and  Health  Act  of  1970  found  in  subpart  C  of  part  1926  of 

2  title  29  of  the  Code  of  Federal  Regulations. 

3  "(e)  Grant  Program. — 

4  "(1)  Grant  purposes. — Grants  for  the  training 

5  and  education  of  workers  who  are  or  may  be  engaged 

6  in   activities   related   to   hazardous   waste   removal   or 

7  containment    or    emergency    response    may    be    made 

8  under  this  subsection. 

9  "(2)  Administration. — Grants  under  this  sub- 

10  section  shall  be  administered  by  the  National  Institute 

11  of  Occupational  Safety  and  Health. 

12  "(3)     Grant     recipients. — Grants     shall     be 

13  awarded  to  nonprofit  organizations  which  demonstrate 

14  experience    in    implementing    and    operating    worker 

15  health  and  safety  training  and  education  programs  and 

16  demonstrate  the  ability  to  reach  and  involve  in  training 

17  programs  target  populations  of  workers  who  are  or  will 

18  be  engaged  in  hazardous  waste  removal  or  containment 

19  or  emergency  response  operations.". 

20  TITLE  H— MISCELLANEOUS  PROVISIONS 

2 1  SEC.  201.  POST  CLOSURE. 

22  (a)  Repeal  of  Post-Closure  Provisions. — Sec- 

23  tions   107(k)  and  lll(j)  of  CERCLA  are  hereby  repealed. 

24  Section  101(11)  of  CERCLA  is  amended  by  striking  out  "or, 
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1  in  the  case  of  and  all  thaj  follows  through  Ibe  semicolon  a1 

2  the  end  thereof  and  inserting  in  lieu  thereof  a  semicolon. 

3  (b)  Post-Closure  Program. — The  Administrator  of 

4  the   Environmental  Protection   Agency  (hereinafter  in   this 

5  section  referred  to  as  ''the  Administrator")  shall  conduct  a 

6  study  of  options  for  a  program  for  the  management  of  the 

7  liabilities  associated  with  hazardous  waste  disposal  sites  after 

8  their  closure. 

9  (c)  Program  Elements. — The  program  referred  to 

10  in  subsection  (b)  shall  be  designed  to  assure  each  of  the 

1 1  following: 

12  (1)  Incentives  are  created  and  maintained  for  the 

13  safe  management  and  disposal  of  hazardous  wastes  so 

14  as  to  assure  protection  of  human  health  and  the  envi- 

15  ronment. 

16  (2)  Members  of  the  public  will  have  reasonable 

17  confidence  that  hazardous  wastes  will  be  managed  and 

18  disposed  of  safely  and  that  resources  will  be  available 

19  to  address  any  problems  that  may  arise  from  the  re- 

20  lease  or  off-site  migration  of  hazardous  wastes  from 

21  disposal  sites,  and  to  cover  costs  of  long-term  monitor- 

22  ing,  care,  and  maintenance  of  such  sites. 

23  (3)  Persons  who  are  or  seek  to  become  owners 

24  and  operators  of  hazardous  waste  disposal  facilities  will 

25  be  able  to  manage  their  potential  future  liabilities  and 
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1  to  attract  the  investment  capital  necessary  to  build,  op- 

2  erate,  and  close  such  facilities  in  a  manner  which  as- 

3  sures  protection  of  human  health  and  the  environment. 

4  (d)  Procedures. — In  carrying  out  the  responsibilities 

5  of  this  section,  the  Administrator  shall  consult  with  the  Sec- 

6  retary  of  Commerce,  the  Secretary  of  the  Treasury,  and  the 

7  heads  of  other  appropriate  Federal  agencies. 

8  (e)  Consideration  of  Options. — In  conduction  the 

9  study  under  this  section,  the  Administrator  shall  consider  all 

10  options  which  may  serve  the  purposes  set  forth  in  subsection 

1 1  (c)  including  each  of  the  following: 

12  (1)  Closure  requirements  and  financial  responsibil- 

13  ity  requirements. 

14  (2)  Private  insurance. 

15  (3)  Insurance  provided  by  the  Federal  Govern- 

16  ment. 

17  (4)  Coinsurance,  reinsurance,  or  pooled-risk  insur- 

18  ance,  whether  provided  by  the  private  sector  or  provid- 

19  ed  or  assisted  by  the  Federal  Government. 

20  (5)  Reinstitution  of  and  modification  to  the  Post- 
21  closure  Liability  Trust  Fund. 

22  (6)  Creation  of  a  new  program  to  be  administered 

23  by  a  new  or  existing  Federal  agency  or  by  a  federally 

24  chartered  corporation. 
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1  (0  Recommendations. — The  Administrator  shall  con- 

2  sider  options  for  funding  any  program  under  this  section  and 

3  shall,  to  the  extent  necessary,  make  recommendations  to  the 

4  appropriate  committees  of  Congress  for  additional  authority 

5  to  implement  such  program. 

6  SEC.  202.  NATURAL  RESOURCE- ASSESSMENT  REGULATIONS. 

7  Section  301(c)(1)  of  CERCLA  is  amended  by  striking 

8  out  "two  years  after  the  enactment  of  this  Act"  and  inserting 

9  in  lieu  thereof  "six  months  after  the  date  of  the  enactment  of 

10  the  Superfund  Amendments  of  1985". 

1 1  SEC.  203.  TRANSPORTATION  OF  HAZARDOUS  MATERIALS. 

12  Section  306  of  the  CERCLA  is  amended  by  inserting 

13  after  "listed"  each  place  it  appears  in  subsections  (a)  and  (b) 

14  "and  regulated". 

15  SEC.  204.  STATE  PROCEDURAL  REFORM. 

16  (a)  In  Genekal.— Title  m  of  CERCLA  is  amended 

17  by  adding  the  following  new  section  at  the  end  thereof: 

18  "SEC.  309.  ACTIONS  UNDER  STATE  LAW  FOR  DAMAGES  FROM 

19  EXPOSURE  TO  HAZARDOUS  SUBSTANCES. 

20  "(a)  State  Statutes  of  Limitations  for  Hazard- 

21  ous  Substance  Cases. — 

22  "(1)  Exception  to  state  statutes. — In  the 

23  case  of  any  action  brought  under  State  law  for  person- 

24  al  injury,  or  property  damages,  which  are  caused  or 

25  contributed  to  by  exposure  to  any  hazardous  substance, 
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1  or  pollutant  of  contaminant,  released  into  the  environ- 

2  ment  from  a  facility,  if  the  applicable  limitations  period 

3  for  such  action  (as  specified  in  the  State  statute  of  limi- 

4  tations  or  under  common  law)  provides  a  commence- 

5  ment  date  which  is  earlier  than  the  federally  required 

6  commencement  date,   such  period  shall  commence  at 

7  the  Federally  required  commencement  date  in  lieu  of 

8  the  date  specified  in  such  State  statute. 

9  "(2)   State    law   generally   applicable. — 

10  Except  as  provided  in  paragraph  (1),  the  statute  of  lim- 

11  itations  established  under  State  law  shall  apply  in  all 

12  actions  brought  under  State  law  for  personal  injury,  or 

13  property  damages,  which  are  caused  or  contributed  to 

14  by  exposure  to  any  hazardous  substance,  or  pollutant 

15  or  contaminant,  released  into  the  environment  from  a 

16  facility. 

17  "(3)  Actions  undee  section  107. — Nothing  in 

18  this  section  shall  apply  with  respect  to  any  cause  of 

19  action  brought  under  section  107  of  this  Act. 

20  "(b)  Definitions. — As  used  in  this  section — 

21  "(1)  Title  i  terms. — The  terms  used  in  this 

22  section  shall  have  the  same  meaning  as  when  used  in 

23  title  I  of  this  Act. 

24  "(2)   Applicable    limitations   period. — The 

25  term  'applicable  limitations  period'  means  the  period 
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1  specified  in  a  statute  of  limitations  during  wliieh  a  civil 

2  action  referred  to  in  subsection  (a)(1)  may  be  brought. 

3  "(3)   Commencement   date. — The   term    'com- 

4  mencement  date'  means  the  date  specified  in  a  statute 

5  of  limitations  as  the  beginning  of  the  applicable  limita- 

6  tions  period. 

7  "(4)    Federally    required    commencement 

8  date. — 

9  "(A)  In  general. — Except  as  provided  in 

10  subparagraph    (B),    the    term    'federally    required 

11  commencement  date'  means  the  date  the  plaintiff 

12  knew  (or  reasonably  should  have  known)  that  the 

13  personal  injury  referred  to  in  subsection  (a)(1)  was 

14  caused  or  contributed  to  by  the  hazardous  sub- 

15  stance  or  pollutant  or  contaminant  concerned. 

16  **(B)   Special   rules. — In   the   case   of   a 

17  minor  or  incompetent  plaintiff,  the  term  'federally 

18  required  commencement  date'  means  the  later  of 

19  the  date  referred  to  in  subparagraph  (A)  or  the 

20  following: 

21  "(i)  In  the  case  of  a  minor,  the  date  on 

22  which  the  minor  reaches  the  age  of  majority 

23  as  determined  by  State  law  or  has  a  legal 

24  representative  appointed. 
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1  "(ii)  In  the  case  of  an  incompetent  indi- 

2  vidual,  the  date  on  which  such  individual  be- 

3  comes  competent  or  has  had  a  legal  repre- 

4  sentative  appointed.". 

5  (b)  Effective  Date. — The  amendment  made  by  sub- 

6  section  (a)  of  this  section  shall  take  effect  with  respect  to 

7  actions  brought  after  December  11,  1980. 

8  SEC.    205.    CONFORMING    AMENDMENT   TO    FUNDING    PROVI- 

9  SIONS. 

10  (a)  Hazardous  Substances  Superfund. — Section 

11  221(a)  of  CERCLA  is  amended  by  striking  out  "Hazardous 

12  Substance  Response  Trust  Fund"  and  inserting  in  lieu  there- 

13  of  "Hazardous  Substances  Superfund". 

14  (b)  Cross  Reference  to  Funding  Provisions. — 

15  Section  221(c)  of  CERCLA  is  amended  to  read  as  follows: 

16  "(c)  Expenditures  From  Trust  Fund. — Amounts 

17  in  the  Response  Trust  Fund  shall  be  available  for  expenditure 

18  only  as  provided  in  section  111  of  this  Act.". 

19  SEC  206.  CLEANUP  OF  PETROLEUM  FROM  LEAKING  UNDER- 

20  GROUND  STORAGE  TANKS. 

21  (a)  Definition  of  Petroleum. — Section  9001  of  the 

22  Solid  Waste  Disposal  Act  is  amended  by  striking  out  all  that 

23  follows  "petroleum"  in  paragraph  (2)(B)  and  inserting  in  lieu 

24  thereof   a  period   and   by   adding   at   the   end   thereof   the 

25  following: 
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1  "(8)   The   term    'petroleum'    means    petroleum,    in- 

2  eluding  crude  oil  or  any  fraction  thereof  which  is  Liquid 

3  at  standard  conditions  of  temperature  and  pressure  ((JO 

4  degrees   Fahrenheit  and   14.7  pounds  per  square  inch 

5  absolute).". 

6  (b)  State  Inventories. — Section  9003  of  the  Solid 

7  Waste  Disposal  Act  is  amended  by  adding  the  following  new 

8  subsection  at  the  end  thereof: 

9  "(h)  State  Inventories. — Each  State  shall  make  an 
10.  inventory  of  all.  underground  storage  tanks  in  such  State  con- 

11  taining, petroleum,  and  those  t)f  such  tanks  from  which  there 

12  is  a  known  or  threatened  release  of  petroleum.  In  making 

13  such  inventory,  the  State  shall  utilize  the  notification  proce- 

14  dures  and  forms  developed  pursuant  to  section  9002  of  this 

15  Act.  Each  State  shall  submit  its  inventory  to  the  Administra- 

16  tor  not  later  than  six  months  after  the  date  of  the  enactment 

17  of  this  subsection.". 

18  (c)  EPA  Response  Program. — Section  9003  of  the 

19  Solid  Waste  Disposal  Act  is  amended  by  adding  after  subsec- 

20  tion  (h)  the  following  new  subsections: 

21  "(i)  EPA  Response  Program  for  Petroleum, — 

22  "(1)  Before  (c)(4)  regulations. — Before  the 

23  effective   date   of  corrective   action   regulations   under 

24  subsection  (c)(4),  the  Administrator  is  authorized  to — 
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1  "(A)  undertake  corrective  action  with  respect 

2  to  any  release  of  petroleum  into  the  environment 

3  from  an  underground  storage  tank  if  such  action  is 

4  necessary,  in  the  judgment  of  the  Administrator, 

5  to  protect  human  health  and  the  environment;  or 

6  "(B)  require  the  owner  or  operator  of  the  un- 

7  derground  storage  tank  to  undertake  such  correc- 

8  tive  action  with  respect  to  any  such  release  unless 

9  the  Administrator  determines  that  such  action  will 

10  not  be   carried   out   properly  by   such  owner  or 

1 1  operator. 

12  The  corrective  action  undertaken  or  required  under  this 

13  paragraph  shall  be  such  as  may  be  necessary  to  protect 

14  human  health  and  the  environment.  In  undertaking  or 

15  requiring    such    corrective    action,    the    Administrator 

16  shall  take  into  account  the  distinctions  referred  to  in 

17  subsection  (b).  The  Administrator  shall  use  funds  in  the 

18  Petroleum  Release  Response  Account  of  the  Hazard- 

19  ous   Substances   Superfund  for  payment   of  costs   in- 

20  curred  for  corrective  action  under  subparagraph  (A). 

21  The   Administrator  shall  give  priority  in  undertaking 

22  such  actions  under  subparagraph  (A)  to  cases  where 

23  the  Administrator  cannot  identify  a  solvent  owner  or 

24  operator  of  the   tank  who  will  undertake   the  action 

25  properly. 
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1  "(2)  A.PTBE  (c)(4)  Regulations. — Following  the 

2  effective  date  of  regulations  under  subsection  (c)(4),  all 

3  actions  of  the  Administrator  (or  ordered  by  the  Admin- 

4  istrator)  described  in  paragraph  (1)  of  this  subsection 

5  shall  be  in  conformity  with  such  regulations.  Following 

6  such  effective  date,  the  Administrator  may  undertake 

7  corrective  action  with  respect  to  any  release  of  petrole- 

8  um  into  the  environment  from  an  underground  storage 

9  tank  only  if  such  action  is  necessary,  in  the  judgment 

10  of  the  Administrator,  to  protect  human  health  and  the 

11  environment  and  one  or  more  of  the  following  situa- 

12  tions  exists: 

13  "(A)  No  person  can  be  found,  within  90  days 

14  or  such  shorter  period  as  may  be  necessary  to 

15  protect  human  health  and  the  environment,  who 

16  is— 

17  "(i)  an  owner  or  operator  of  the  tank 

18  concerned, 

19  "(ii)   subject   to   such   corrective   action 

20  regulations,  and 

21  "(iii)  capable  of  carrying  out  such  cor- 

22  rective motion  properly. 

23  "(B)     A     situation     exists     which     requires 

24  prompt   action  by   the   Administrator   under   this 
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1  paragraph  to  protect  human  health  and  the  envi- 

2  ronment. 

3  "(C)  The  owner  or  operator  of  the  tank  has 

4  failed  or  refused  to  comply  with  an  order  of  the 

5  Administrator  under  section  9006  to  comply  with 

6  the  corrective  action  regulations. 

7  "(3)  Priority  of  corrective  actions. — The 

8  Administrator  shall  give  priority  in  undertaking  correc- 

9  tive  actions  under  this  subsection,  and  in  issuing  orders 

10  requiring  owners  or  operators  to  undertake  such  ac- 

11  tions,  to  releases  of  petroleum  from  underground  stor- 

12  age  tanks  which  pose  the  greatest  threat  to  human 

13  health  and  the  environment. 

14  "(4)  Corrective  action  orders. — 

15  "(A)  Authority. — The  Administrator  is  au- 

16  thorized  to  issue  orders  under  section  9006  to  the 

17  owner  or  operator  of  an  underground  storage  tank 

18  to  carry  out  subparagraph  (B)  of  paragraph  (1)  or 

19  regulations  issued  under  subsection  (c)(4). 

20  "(B)      Other      persons      subject      to 

21  orders. — Orders  under  this  paragraph  may  also 

22  be  issued  to  any  other  person  who  has  assumed 

23  financial  responsibility  for  the  tank  under  subsec- 

24  tion  (j)(2)(A).   Orders  under  this   subsection  may 

25  not  be  issued  to  any  other  person.  Any  person, 
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1  other  than  an  owner  or  operator,  who  has  accept- 

2  ed  such  financial  responsibility  shall  be  subject  to 

3  corrective  action  -orders  under  this  subsection  only 

4  in  accordance  with  the  terms  of  his  financial  re- 

5  sponsibility  agreement. 

6  "(5)   Allowable   corrective   actions. — The 

7  corrective    actions    undertaken    by    the    Administrator 

8  under  paragraph  (1)  or  (2)  may  include  temporary  or 

9  permanent  relocation  of  residents  and  alternative 
10  household  water  supplies.  In  connection  with  the  per- 
il formance  of  any  corrective  action  under  paragraph  (1) 

12  or  (2),  the  Administrator  may  also  determine  the  health 

13  effects  of  the  release  concerned. 

14  "(6)  Recovery  of  costs. — 

15  "(A)   In   general. — Whenever   costs   have 

16  been  incurred  by  the  Administrator,  or  by  a  State 

17  pursuant  to  paragraph  (7),  for  undertaking  correc- 

18  tive  action  with  respect  to  the  release  of  petrole- 

19  um  from  an  underground  storage  tank,  the  owner 

20  and  operator  of  such  tank  shall  be  liable  to  the 

21  Administrator  or  the  State  for  such  costs.  The  li- 

22  ability  under  this  paragraph  shall  be  construed  to 

23  be  the  standard  of  liability  which  obtains  under 

24  section  311  of  the  Federal  Water  Pollution  Con- 

25  trol  Act. 
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1  "(B)  Interim  limit  on  liability. — 

2  "(i)   Initial    corrective    action. — 

3  Except  as  provided  in  clause  (ii)  of  this  sub- 

4  paragraph  and  subparagraph  (C)  and  until  a 

5  determination   is   made   under   subparagraph 

6  (D),  the  maximum  liability  under  this  para- 

7  graph  for  each  corrective  action  undertaken 

8  at  a  facility  at  which  a  release  of  petroleum 

9  from   an   underground   storage    tank   occurs 
10  shall  be- 
ll "(I)  $1,000,000  in  the  case  of  an 

12  operator  who  is  not  an  owner  and  who 

13  operates  seven  or  fewer  tanks  contain- 

14  ing  petroleum  at  such  facility; 

15  "(LI)  $3,000,000  in  the  case  of  an 

16  owner  who  owns  seven  or  fewer  tanks 

17  containing   petroleum   at   such   facility; 

18  and 

19  "(LTD  $5,000,000  in  the  case  of  an 

20  owner  or  operator  who  owns  or  oper- 

21  ates   more    than   seven   such   tanks   at 

22  such  facility. 

23  "(ii)   Increased   limits. — Except   as 

24  provided  in  subparagraph  (C)  and  until  a  de- 

25  termination  is  made  under  subparagraph  (D), 
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1  the  maximum  liability  under  this  paragraph 

2  for  each  corrective  action  undertaken  al  a  fa- 

3  cility  at  which  a  release  of  petroleum  from 

4  an    underground    storage    tank    occurs    shall 

5  be— 

6  "(I)  $10,000,000  in  the  case  of  an 

7  owner  or  operator  whose  gross   assets 

8  are  more  than  $1,000,000,000  hut  not 

9  more  than  $5,000,000,000; 

10  "(II)   $25,000,000  in  the  case   of 

11  an    owner    or    operator    whose    gross 

12  assets   are   more    than   $5,000,000,000 

13  but    not    more    than    $10,000,000,000; 

14  and 

15  "(III)  $50,000,000  in  the  case  of 

16  an    owner    or    operator    whose    gross 

17  assets  are  more  than  $10,000,000,000. 

18  "(iii)  Additional         corrective 

19  action. — Additional  corrective  action  which 

20  is  required  to  respond  to  a  release  of  petrole- 

21  urn  from  an  underground  storage  tank  which 

22  occurs  after  completion  of  corrective  action 

23  in  response  to  an  earlier  release  from  such 

24  tank  shall  be  treated  as  a  separate  corrective 
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1  action  for  purposes  of  clauses  (i)  and  (ii)  of 

2  this  subparagraph. 

3  "(iv)  Application. — The  limitation  on 

4  liability  under  this  subparagraph  shall  apply 

5  only  with  respect  to  liability  under  this  para- 

6  graph  for  costs  incurred  by  the  Administrator 

7  or  a  State  for  undertaking  corrective  action 

8  with  respect  to  the  release  of  petroleum  from 

9  an  underground  storage  tank.  Such  limitation 

10  shall  not  affect  the  liability  of  any  person 

11  under   any   other   authority   of  law  for   any 

12  other  costs  or  damages. 

13  "(C)     Limitations     inapplicable. — The 

14  limitations  under  subparagraph  (B)  shall  not  apply 

15  if— 

16  "(i)  the  release  or  threat  of  release  was 

17  the  result  of  willful  misconduct  or  gross  neg- 

18  ligence  within  the  privity  or  knowledge  of 

19  such  person;  or 

20  "(ii)  the  person  fails  or  refuses  to  pro- 

21  vide   all  reasonable   cooperation   and  assist- 

22  ance  requested  by  a  responsible  public  official 

23  in  connection  with  corrective  action  activities 

24  under  this  Act. 
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1  "(I))  Permanent  regulations.— The  A<1- 

2  ministrator  may,  by  regulation,  establish  classes 

3  or   categories   of   underground   storage    tanks   and 

4  establish  lower  limits  on  liability  than  the  limits 

5  prescribed  by  subparagraph  (B)  for  such  classes  or 

6  categories,  if  the  Administrator  determines  it  ap- 

7  propriate  on  the  basis  of  the  following  factors: 

8  "(i)  the  size,  type,  location,  storage,  and 

9  handling    capacity    of    underground    storage 

10  tanks    in    the    class    or    category    and    the 

11  volume  of  petroleum  handled  by  such  tanks; 

12  "(ii)  the  likelihood  of  release   and  the 

13  potential  extent  of  damage  from  any  release 

14  from  underground  storage  tanks  in  the  class 

15  or  category; 

16  "(iii)  the  economic  impact  of  the  limits 

17  on  owners  and  operators  of  each  such  class, 

18  particularly   relating    to    the    small   business 

19  segment  of  the  petroleum  marketing  indus- 

20  try; 

21  "(iv)  the  results  of  studies  and  actions 

22  undertaken  in  accordance  with  subsection  (g); 

23  and 

24  "(v)  such  other  factors  as  the  Adminis- 

25  trator  deems  pertinent. 
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1  "(E)  Effect  on  liability. — 

2  "(i)    NO    TRANSFERS    OF    LIABILITY. — 

3  No  indemnification,  hold  harmless,  or  similar 

4  agreement  or  conveyance  shall  be  effective 

5  to  transfer  from  the  owner  or  operator  of  any 

6  underground  storage  tank  or  from  any  person 

7  who  may  be  liable  for  a  release  or  threat  of 

8  release  under  this  subsection,  to  any  other 

9  person  the  liability  imposed  under  this  sub- 

10  section.  Nothing  in  this  subsection  shall  bar 

11  any  agreement  to  insure,  hold  harmless,  or 

12  indemnify  a  party  to  such  agreement  for  any 

13  liability  under  this  section. 

14  "(ti)  NO  BAR  TO  CAUSE  OF  ACTION. — 

15  Nothing  in  this  subsection,  including  the  pro- 

16  visions   of   clause   (i)   of   this    subparagraph, 

17  shall  bar  a  cause  of  action  that  an  owner  or 

18  operator  or  any  other  person  subject  to  liabil- 

19  ity  under  this  section,  or  a  guarantor,  has  or 

20  would  have,  by  reason  of  subrogation  or  oth- 

21  erwise  against  any  person. 

22  "(F)  Facility. — For  purposes  of  this  para- 

23  graph,  the  term  'facility'  means,  with  respect  to 

24  any  owner  or  operator,  all  underground  storage 

25  tanks  used  for  the  storage  of  petroleum  which  are 
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1  owned  or  operated  by  such  owner  or  operator  and 

2  located  on  a  single  parcel  of  property  (or  on  any 

3  contiguous  or  adjacent  property). 

4  "(7)   State   authorities. — Whenever   a  State 

5  has   primary  enforcement  responsibility  under  section 

6  9004,   the  State  may  submit  to  the  Administrator  a 

7  proposal  to  exercise  the  authorities  of  the  Administra- 

8  tor  under  paragraphs  (1),  (2),  and  (6)  of  this  subsection. 

9  If  the  Administrator  determines  that  such  State  has 

10  demonstrated  the  ability  to  exercise  and  enforce  such 

11  authorities  in  a  manner  substantially  equivalent  to  the 

12  Federal  program  under  this  subsection,  the  Administra- 

13  tor  may  delegate  such  authorities  to  the  State.  For 

14  purposes  of  funding  corrective  actions  undertaken  by  a 

15  State  pursuant  to  such  delegated  authorities,  the  Ad- 

16  ministrator  may  make  such  grants  to  the  State  from 

17  the  Petroleum  Release  Account  of  the  Hazardous  Sub- 

18  stances  Superfund  as  the  Administrator  deems  neces- 

19  sary  to  further  the  objectives  of  this  subsection.  Such 

20  grants  shall  be  apportioned  among  the  States  applying 

21  for  grants  as  follows: 

22  "(A)  50  percent  on  the  basis  of  the  number 

23  of  underground  storage  tanks  containing  petrole- 

24  um  which  are  located  in  each  such  State,  and 
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1  "(B)  50  percent  on  the  basis  of  the  number 

2  of  such  tanks  located  in  each  such  State  from 

3  which  there  is  a  known  or  threatened  release  of 

4  petroleum. 

5  Determinations  under  subparagraphs  (A)  and  (B)  shall 

6  be  based  on  information  provided  by  the  States  in  the 

7  surveys  required  under  subsection  (h). 

8  "(8)  Investigations,  etc.— The  Administrator 

9  may    undertake    investigations,    monitoring,    surveys, 

10  testing,  and  other  information  gathering  to  the  extent 

11  necessary  or  appropriate  to  identify  the  existence  and 

12  extent  of  any  release  or  threatened  release  of  petrole- 

13  um  from  an  underground  storage  tank,  the  source  of 

14  the  petroleum  involved,  and  the  extent  of  danger  to 

15  human  health  and  the  environment.  In  addition,  the 

16  Administrator    may    undertake    such   planning,    legal, 

17  fiscal,  economic,  engineering,  architectural,  and  other 

18  studies  or  investigations  as  he  deems  necessary  or  ap- 

19  propriate  to  plan  and  direct  corrective  actions,  to  re- 

20  cover  the  costs  thereof,  and  to  enforce  the  provisions  of 

21  this  subsection. 

22  "(9)  Technical  assistance. — Where  a  State 

23  has  been  delegated  authority  under  paragraph  (7),  the 

24  Administrator  is  authorized  to  provide  technical  and 

25  legal  assistance  in  the  administration  and  enforcement 
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1  of  any  contract  or  subcontract  in  connect  ion  with  cor- 

2  rective  actions  assisted  under  this  subsection  and  to  in- 

3  tervene  in  any  civil  action  involving  the  enforcement  of 

4  such  contract  or  subcontract. 

5  "(10)  Access  to  information. — For  purposes 

6  of  assisting  in  determining  the  need  for  response  to  a 

7  release  under  this  section  or  enforcing  the  provisions  of 

8  this  section,  any  person  who  stores,  treats,  or  disposes 

9  of,  or,  where  necessary  to  ascertain  facts  not  available 

10  at  the  facility  where  petroleum  is  located,  who  pro- 

11  duces,  transports,  or  otherwise  handles  or  has  handled 

12  petroleum  shall,  upon  request  of  any  officer,  employee, 

13  or  representative  of  a  State,  where  appropriate  furnish 

14  information  relating  to  such  petroleum  and  permit  such 

15  person  at  all  reasonable  times  to  have  access  to,  and  to 

16  C0Py>  all  records  relating  to  such  petroleum.  For  the 

17  purposes  specified  in  the  preceding  sentence,  such  offi- 

18  cers,  employees,  or  representatives  are  authorized — 

19  "(A)  to  enter  at  reasonable  times  any  estab- 

20  lishment  or  other  place  where  such  petroleum  is 

21  or  has  been  produced,  stored,  treated,  or  disposed 

22  of  or  transported  from; 

23  "(B)  to  inspect  and  obtain  samples  from  any 

24  person  of  any  such  petroleum  and  samples  of  any 

25  containers  or  labeling  for  such  petroleum. 

•HR  2817  RH2 


3416 


583 

1  Each  such  inspection  shall  be  commenced  and  complet- 

2  ed  with  reasonable  promptness.  If  the  officer,  employ- 

3  ee,    or   representative   obtains   any   samples,    prior   to 

4  leaving  the  premises,  he  shall  give  to  the  owner,  oper- 

5  ator,    or    person    in    charge    a   receipt    describing   the 

6  sample  obtained  and  if  requested  a  portion  of  each  such 

7  sample  equal  in  volume  of  weight  to  the  portion  re- 

8  tained.  If  any  analysis  is  made  of  such  samples,  a  copy 

9  of    the    results    of    such    analysis    shall    be    furnished 

10  promptly  to  the  owner,  operator,  or  person  in  charge. 

11  "(11)  Availability  of  records. — 

12  "(A)  In  general. — Any  records,  reports,  or 

13  information  obtained  from  any  person  under  this 

14  subsection  shall  be  available  to  the  public. 

15  "(B)  Exception. — Records,  reports,  or  in- 

16  formation,  or  any  portion  thereof,  obtained  from 

17  any  person  under  this  subsection  shall  be  consid- 

18  ered  confidential  if  such  person  demonstrates  to 

19  the  satisfaction  of  the  Administrator  or  the  State 

20  (as  the  case  may  be)  that  it  would  be  entitled  to 

21  protection  under  section  1905  of  title   18  of  the 

22  United  States  Code  if  it  were  disclosed  by  an  offi- 

23  cer  or  employee  of  the  United  States.  Any  such 

24  record,  report,  or  information  may  be  disclosed  to 

25  other  officers,  employees,  or  authorized  represent- 
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1  atives  of  the   United   States  or  a   State  eoneenied 

2  with    carrying    out    this    suhseetion    or    disclosed 

3  when  relevant  in  any  proceeding  under  this  Act. 

4  "(C)  Penalty. — Any  person  not  subject  to 

5  the  provisions  of  section   1905  of  title   18  of  the 

6  United  States  Code  who  knowingly  and  willfully 

7  divulges  or  discloses  any  information  entitled  to 

8  protection  under  this  subsection  shall,  upon  con- 

9  viction,   be   subject   to   a   fine   of  not  more   than 

10  $5,000  or  to  imprisonment  of  not  more  than  one 

1 1  year,  or  both. 

12  "(D)  Designation  of  confidential  in- 

13  formation. — In  submitting  data  under  this  para- 

14  graph,  a  person  required  to  provide  such  data  may 

15  (i)  designate  the  data  which  such  person  believes 

16  is  entitled  to  protection  under  this  paragraph,  and 

17  (ii)  submit  such  designated  data  separately  from 

18  other  data  submitted  under  this  subsection.  A  des- 

19  ignation  under  this  paragraph  shall  be  made  in 

20  writing  and  in  such  manner  as  the  Administrator 

21  may  prescribe  by  regulation. 

22  "(E)    Providing    information    to    con- 

23  gressional         committees. — Notwithstanding 

24  any  limitation  contained  in  this  paragraph  or  any 

25  other  provision  of  law.  all  information  reported  to, 
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1  or  otherwise  obtained  by,   the  Administrator  (or 

2  any    representative    of   the    Administrator)    under 

3  this  subsection  shall  be  made  available,  upon  writ- 

4  ten  request  of  any  duly  authorized  committee  of 

5  Congress,  to  such  committee. 

6  "(12)   Health    and    safety   standards. — In 

7  awarding  contracts  to  any  person  engaged  in  corrective 

8  actions,  the  Administrator,  Dr  the  State  in  any  case  in 

9  which  it  has  been  delegated  authority  under  paragraph 

10  (7),  shall  require  compliance  with  Federal  health  and 

11  safety  standards  established  under  section  301(0  of  the 

12  Comprehensive   Environmental   Besponse,    Compensa- 

13  tion,  and  Liability  Act  of  1980  by  contractors  and  sub- 

14  contractors  as  a  condition  of  such  contracts. 

15  "(13)    Emergency    procurement    powers. — 

16  Notwithstanding  any  other  provision  of  law,  subject  to 

17  the  provisions  of  section  111  of  such  Act,  the  Adminis- 

18  trator  may  authorize  the  use  of  such  emergency  pro- 

19  curement  powers  as  he  deems  necessary  to  effect  the 

20  purpose   of  this    subsection.    Upon   determination   that 

21  such  procedures  are  necessary,  the  Administrator  shall 

22  promulgate   regulations   prescribing  the   circumstances 

23  under  which  such  authority  shall  be  used  and  the  pro- 

24  cedures  governing  the  use  of  such  authority. 
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1  "(14)  Definition  of  owner. — As  used  in  this 

2  subsection,    the    term    'owner'    does    not    include    any 

3  person  who,  without  participating  in  the  management 

4  of  an  underground  storage  tank,  holds  indicia  of  owner- 

5  ship  primarily  to  protect  his  security  interest  in  the 

6  tank. 

7  "(j)  Interim  Regulations. — 

8  "(1)  Corrective  actions. — The  Administrator 

9  shall  issue  interim  regulations  under  subsection  (c)(4) 

10  for   underground    storage    tanks    containing   petroleum 

11  not  later  than  12  months  after  the  date  of  the  enact- 

12  ment  of  this  subsection. 

13  "(2)  Financial  responsibility. — 

14  "(A)  In  general. — The  Administrator  shall 

15  issue  interim  regulations  under  subsection  (d)  for 

16  underground  storage  tanks  containing  petroleum. 

17  These  regulations  shall  be  issued  not  later  than 

18  12  months  after  the  date  of  the  enactment  of  this 

19  subsection.    The    regulations    shall    permit    each 

20  owner  or  operator  of  an  underground  storage  tank 

21  to  assume  financial  responsibility  for  responding  to 

22  any   release   or   threatened   release   of  petroleum 

23  from  the  tank.  The  regulations  shall  also  permit 

24  other  persons  to  voluntarily  assume  financial  re- 

25  sponsibility  for  any  such  tank  or  to  provide  finan- 
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1  cial  responsibility  to  the  tank  owner  or  operator. 

2  Whenever  any  person,  other  than  the  tank  owner 

3  or  operator,  agrees  to  assume  or  provide  such  fi- 

4  nancial  responsibility  he  shall  agree  to  be  subject 

5  to  corrective  action  and  liability  under  subsection 

6  (i)  in  accordance  with  the  terms  of  the  financial 

7  responsibility  agreement. 

8  "(B)  Effective  period. — Interim  regula- 

9  tions   under  subparagraph  (A)   shall  continue  in 

10  effect  for  an  underground  storage  tank  containing 

11  petroleum  until  the  financial  responsibility  regula- 

12  tions  under  subsection  (d)  take  effect  for  that  tank. 

13  "(C)     Enforcement. — Any     person     who 

14  knowingly   omits   material   information   or  makes 

15  any  false  or  misleading  material  statement  or  rep- 

16  resentation  in  any  certificate  or  other  documenta- 

17  tion  provided  as  a  demonstration  of  compliance 

18  under  this   subsection  shall,  upon  conviction,  be 

19  subject   to   imprisonment   for  not   to   exceed   two 

20  years  or  fined  in  accordance  with  section  3623  (or 

21  3572  if  applicable)  of  title  18  of  the  United  States 

22  Code.". 

23  (d)  Methods  of  Financial  Responsibility. — The 

24  first  sentence  of  section  9003(d)(2)  of  the  Solid  Waste  Dis- 

25  posal  Act  is  amended  by  striking  out  "or"  after  "credit,"  and 
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1  by  striking  out  the  period  at  the  end  thereof  and  inserting  in 

2  lieu  thereof  the  following:  "or  any  other  method  satisfactory 

3  to  the  Administrator.". 

4  (e)  Petroleum  Release  Response  Account. — 

5  (1)   Creation   of   account. — There   is   estab- 

6  lished  in  the  Hazardous  Substances  Superfund  a  sepa- 

7  rate  account  to  be  known  as  the  "Petroleum  Release 

8  Response  Account"  (hereinafter  in  this  section  referred 

9  to  as  the  "Separate  Account").  The  Separate  Account 

10  shall  consist  of  the  following  amounts: 

11  (A)  Amounts  appropriated  or  transferred  to 

12  the  Separate  Account  as  provided  in  the  Internal 

13  Revenue  Code  of  1954. 

14  (B)  Amounts  credited  to  the  Separate  Ac- 

15  count  under  paragraph  (2)   of  section  223(b)   of 

16  CERCLA. 

17  (C)  Amounts  recovered  under  section  9003(h) 

i 

18  of  the  Solid  Waste  Disposal  Act. 

19  (2)  Expenditures  from  account. — Amounts 

20  in  the  Separate  Account  are  authorized  to  be  appropri- 

21  ated  for  purposes  of  corrective  actions  undertaken  by 

22  the  Administrator  pursuant  to  section  9003(i)  of  the 

23  Solid  Waste  Disposal  Act  and  for  purposes  of  adminis- 

24  tration  and  enforcement  of  the  provisions  of  this  sub- 
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1  section.  Such  amounts  shall  be  available  only  for  such 

2  purposes. 

3  (1)  Pollution  Liability  Insurance. — 

4  (1)  Study. — The  Administrator  shall  conduct  a 

5  study  of  the  availability  of  pollution  liability  insurance, 

6  leak  insurance,  and  contamination  insurance  for  owners 

7  and  operators  of  petroleum  storage  and  distribution  fa- 

8  cilities.  The  study  shall  assess  the  current  and  project- 

9  ed  extent  to  which  private  insurance  can  contribute  to 

10  the  financial  responsibility  of  owners  and  operators  of 

11  underground  storage  tanks  and  the  ability  of  owners 

12  and  operators  of  underground  storage  tanks  to  maintain 

13  financial    responsibility    through    other   methods.    The 

14  study  shall  consider  to  what  extent,  if  any,  the  place- 

15  ment  of  limitations  on  liability  for  corrective  action 

16  costs  by  owners  or  operators  of  underground  storage 

17  tanks  will  have  on  the  availability  of  such  insurance. 

18  The  study  shall  consider  the  experience  of  owners  or 

19  operators  of  marine  vessels  in  getting  insurance  for 

20  their  liabilities  under  the  Federal  Water  Pollution  Con- 

21  trol  Act  and  the  operation  of  the  Water  Quality  Insur- 

22  ance  Syndicate. 

23  (2)  Report. — The  Administrator  shall  report  his 

24  findings  under  this  subsection  to  the  Committees  on 

25  Energy  and  Commerce  and  Public  Works  and  Trans- 
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1  portation  of  the   House4   of   Representatives   and   the 

2  Committee  on  Environment  and   Public  Works  of  the 

3  Senate  within  nine  months  after  the  date  of  the  enact- 

4  ment  of  this  subsection.  Such  report  shall  include  rec- 

5  ommendations  for  legislative  or  administrative  changes 
6*  that  will  enable  owners  and  operators  of  underground 

7  storage  tanks  to  maintain  financial  responsibility  suffi- 

8  cient  to  provide  for  all  clean-up  costs  and  damages  that 

9  may  result  from  reasonably  foreseeable  releases   and 

10  events. 

1 1  SEC.  207.  CITIZENS  SUITS. 

12  Title  III  of  CERCLA  is  amended  by  adding  the  follow- 

13  ing  new  section  after  section  309: 

14  "SEC.  310.  CITIZENS  SUITS. 

15  "(a)  Authority  to  Bring  Civil  Actions. — Except 

16  as  provided  in  subsections  (d)  and  (e)  of  this  section,  any 

17  person  may  commence  a  civil  action  on  his  own  behalf — 

18  "(1)    against    any    person    (including    the    United 

19  States  and  any  other  governmental  instrumentality  or 

20  agency,    to    the    extent    permitted    by    the    eleventh 

21  amendment  to  the  Constitution)  who — 

22  "(A)  is  alleged  to  be  in  violation  of  any  re- 

23  quirement  which  has  become  effective  pursuant  to 

24  this  Act;  or 
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1  "(B)  has  contributed  or  is  contributing  to  the 

2  release   or   threatened  release   of  any  hazardous 

3  substance  from  a  hazardous  waste  disposal  site,  if 

4  such  release  or  threatened  release  may  present  an 

5  imminent  and  substantial  endangerment  to  public 

6  health  or  the  environment;  or 

7  "(2)  against— 

8  "(A)   the   Administrator  where   there   is   al- 

9  leged  a  failure  of  the  Administrator  to  perform 

10  any  act  or  duty  under  this  Act  which  is  not  dis- 

11  cretionary  with  the  Administrator;  or 

12  "(B)   any  other  department,   agency,   or  in- 

13  strumentality  of  the  United  States  where  there  is 

14  alleged  a  failure  of  such  department,  agency,  or 

15  instrumentality  to  perform  any  act  or  duty  under 

16  section  120  of  this  Act  (relating  to  Federal  facili- 

17  ties)  which  is  not  discretionary  with  such  depart- 

18  ment,  agency,  or  instrumentality. 

19  For  purposes  of  this  subsection,  the  term  'hazardous  waste 

20  disposal  site'  means  a  site  at  which  disposal  of  hazardous 

21  waste  has  occurred  or  is  occurring. 

22  "(b)  Venue.— 

23  "(1)  Actions  under  subsection  (a)(1). — Any 

24  action  under  subsection  (a)(1)(A)  shall  be  brought  in  the 

25  district  court  for  the  district  in  which  the  alleged  viola- 
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1  tion   occurred.    Any   action   under   subsection   (a)(1)(B) 

2  shall  be  brought  in  the  district  court  for  the  district  in 

3  which  the  release  or  threatened  release  occurred  or  is 

4  occurring. 

5  "(2)  Actions  under  subsection  (a)(2). — Any 

6  action  brought  under  paragraph  (2)  of  subsection  (a) 

7  may  be  brought  in  the  United  States  District  Court  for 

8  the  District  of  Columbia. 

9  "(c)  Relief. — The  district  court  shall  have  jurisdiction 

10  in  actions  brought  under  subsection  (a)(1)(A)  to  enforce  the 

11  requirement  concerned  and  to  impose  any  civil  penalty  pro- 

12  vided  for  violation  of  that  requirement.  The  district  court 

13  shall  have  jurisdiction  in  actions  brought  under  subsection 

14  (a)(1)(B),  to  immediately  restrain  any  person  contributing  to 

15  the  endangerment  referred  to  in  subsection  (a)(1)(B),  to  order 

16  such  person  to  take  such  other  action  as  may  be  necessary  to 

17  protect  human  health  and  the  environment,  or  both.  The  dis- 

18  trict  court  shall  have  jurisdiction  in  actions  brought  under 

19  subsection  (a)(2)  to  order  the  Administrator  or  other  depart- 

20  ment,  agency,  or  instrumentality  to  perform  the  act  or  duty 

21  concerned. 

22  "(d)  Subsection  (a)(1)  Actions. — 

23  "(1)    Notice. — No    action   may   be    commenced 

24  under  subsection  (a)(1)  of  dis  section  prior  to  60  days 
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1  after  the  plaintiff  has  giv^n  notice  -of  the  violation  or 

2  release  or  threatened  release — 

3  "(A)  to  the  Administrator; 

4  "(B)  to  the  State  in  which  the  alleged  viola- 

5  tion  or  release  or  threatened  release  occurs;  and 

6  "(C)  to  any  alleged  violator  or  person  who 

7  contributed   or   is   contributing  to   the   release   or 

8  threatened  release. 

9  Notice   under  this   paragraph   shall  be  given  in   such 

10  manner  as  the  Administrator  shall  prescribe  by  regula- 

1 1  tion. 

12  "(2)  Actions  under  paragraph  (1)(A). — No 

13  action  may  be  commenced  under  subsection  (a)(1)(A) 

14  with  respect  to  any  violation  referred  to  in  such  sub- 

15  section  if  the  Administrator  has  commenced  and  is  dili- 

16  gently  pursuing  an  administrative  order  or  civil  action 

17  to  enforce  the  requirement  concerned  or  to  impose  a 

18  civil  penalty  under  this  Act  with  respect  to  the  viola- 

19  tion  of  such  requirement. 

20  "(3)  Actions  under  paragraph  (1)(B);  epa 

21  activity. — No  action  may  be  commenced  under  sub- 

22  section  (a)(1)(B)  with  respect  to  an  endangerment  if  the 

23  Administrator — 

24  "(A)  has  commenced  and  is  diligently  (i)  pur- 

25  suing  an  administrative  order  or  civil  action,  or  (ii) 
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1  prosecuting  an  action  in  court  under  section  106 

2  of  this   Act,   or  under  section   7003   of  the   Solid 

3  Waste  Disposal  Act,  with  respect  to  such  endan- 

4  germent; 

5  "(B)  is  actually  engaging  in  a  removal  action 

6  under  section  104  with  respect  to  such  endanger- 

7  ment; 

8  "(C)  has  incurred  costs  to  initiate  a  remedial 

9  investigation   and  feasibility   study   under   section 

10  104(b)  of  this  Act  with  respect  to  the  facility  and 

11  is   diligently   proceeding   with   a   remedial   action 

12  under  this  Act  with  respect  to  the  facility;  or 

13  "(D)  has  obtained  a  court  order  (including  a 

14  consent  decree)  under  section  106  of  this  Act  or 

15  under  section  7003  of  the  Solid  Waste  Disposal 

16  Act  under  which  any  responsible  party  is  diligent- 

17  ly  conducting  a  remedial  investigation  and  feasi- 

18  bility  study,  conducting  a  removal  action,  or  pro- 

19  ceeding  with  a  remedial  action  with  respect  to 

20  such  endangerment. 

21  In  the  case  of  an  administrative  order  referred  to  in 

22  subparagraph  (A),  actions  under  subsection  (a)(1)(B)  are 

23  prohibited  only  as  to  the  scope  and  duration  of  such 

24  administrative  order. 
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1  "(4)    Actions    under    subsection    (a)(1)(B); 

2  state  activity. — No  action  may  be  commenced  by 

3  any    person    other    than    the    State    under    subsection 

4  (a)(1)(B)  if  the  State— 

5  "(A)  has  commenced  and  is  diligently  pros- 

6  ecuting  an  action  under  subsection  (a)(1)(B)  with 

7  respect  to  such  endangerment; 

8  "(B)  is  actually  engaging  in  a  removal  action 

9  under  section  104  with  respect  to  such  endanger- 

10  ment;  or 

11  "(C)  has  incurred  costs  to  initiate  a  remedial 

12  investigation   and  feasibility   study  under   section 

13  104(b)   of  this   Act   and  is   diligently  proceeding 

14  with  a  remedial  action  under  this  Act. 

15  "(5)  Standing. — Only  a  person  who  has  an  in- 

16  terest  which  is  or  may  be  adversely  affected  may  bring 

17  an  action  under  subsection  (a)(1)(B). 

18  "(e)  Subsection  (a)(2)  _Actions. — No  action  may  be 

19  commenced  under  paragraph  (2)  of  subsection  (a)  prior  to  the 

20  60th  day  following  the  date  on  which  the  plaintiff  gives 

21  ^notice  to  the  Administrator  or  other  department,  agency,  or 

22  instrumentality  that  the  plaintiff  will  commence  such  action. 

23  Notice  under  this  subsection  -shall  be  given  in  such  manner  as 

24  the  Administrator  shall  prescribe  by  regulation. 
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1  "(0  Costs. — The  court,  in  Issuing  any  final  order  in 

2  any  action  brought  pursuant  to  this  section,  may  award  costs 

3  of  litigation  (including  reasonable  attorney  and  expert  witness 

4  fees)  to  the  prevailing  or  the  substantially  prevailing  party 

5  whenever  the  court  determines  such  an  award  is  appropriate. 

6  The  court  may,  if  a  temporary  restraining  order  or  prelimi- 

7  nary  injunction  is  sought,  require  the  filing  of  a  bond  or 

8  equivalent  security  in  accordance  with  the  Federal  Rules  of 

9  Civil  Procedure. 

10  "(g)  Other  Rights. — Nothing  in  this  Act  shall  restrict 

11  or  expand  any  right  which  any  person  (or  class  of  persons) 

12  may  have  under  any  Federal  or  State  statute  or  common  law 

13  to  seek  enforcement  of  any  standard  or  requirement  relating 

14  to  hazardous  substances  or  to  seek  any  other  relief  (including 

15  relief  against  the  Administrator  or  a  State  agency). 

16  "(h)  Intervention. — In  any  action  under  this  section 

17  the  United  States,  if  not  a  party,  may  intervene  as  a  matter 

18  of  right. 

19  "(i)  Federally  Permitted  Release. — It  shall  be  a 
,20    defense  in  an  action  under  subsection  (a)(1)(B)  that  the  re- 

21  lease  Teferred  to  in  subsection  (a)(1)(B)  was  a  federally  per- 

22  mitted  release.  For  purposes  of  this  subsection  the  term  'fed- 

23  erally  permitted  release'  has  the  meaning  given  by  section 

24  101(10),  except  that  such  term  shall  not  include  discharges 

25  from  a  point  source  which  are  identified  in  a  permit  applica- 
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1  tion  (but  not  in  a  permit)  under  section  402  of  the  Federal 

2  Water  Pollution  Control  Act. 

3  "(j)  Pesticides. — No  action  may  be  brought  under  this 

4  section  with  respect  to  any  release  or  threatened  release  re- 

5  suiting  from  the  normal  application  of  a  pesticide  product 

6  registered  under  the  Federal  Insecticide,  Fungicide,  and  Ro- 

7  denticide   Act.   Nothing   in   this   subsection   shall   affect  or 

8  modify  in  any  way  the  obligations  or  liability  of  any  person 

9  under  any  other  provision  of  State  or  Federal  law  (including 

10  common  law) — 

11  "(1)  for  damages,  injury,  or  loss  resulting  from  a 

12  release  of  any  hazardous  substance, 

13  "(2)  for  removal  or  remedial  action,  or 

14  ''(3)  for  the  costs  of  removal  or  remedial  action 

15  for  such  hazardous  substance. 

16  "(k)  Definitions. — The   terms  used  in  this   section 

17  shall  have  the  same  meanings  as  when  used  in  title  I.". 

18  SEC.  208.  INDIAN  TRIBES. 

19  (a)  In  General. — Title  I  of  CERCLA  is  amended  by 

20  adding  the  following  new  section  after  section  128: 

21  "SEC.  129.  INDIAN  TRIBES. 

22  "(a)    Definition. — As    used   in   this    Act,    the    term 

23  'Indian  tribe'  means  any  Indian  tribe,  band,  nation,  or  other 

24  organized  group  or  community,  including  any  Alaska  Native 

25  village,  which  is  recognized  as  eligible  for  the  special  pro- 
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1  grams  and  services  provided  by  the  United  States  to  Indisnis 

2  because  of  their  status  as  Indians.  The  term  dors  not  include 

3  any  Alaska  Native  regional  or  village  corporation. 

4  "(b)  Future  Maintenance  and  Cost-Shaking  Re- 

5  quirements. — The  requirements  of  section  104(c)(3)  of  this 

6  Act  for  assurances  regarding  future  maintenance  and  cost- 

7  sharing  shall  not  apply  to  remedial  action  to  be  taken  on  any 

8  of  the  following: 

9  "(1)  Land  or  water  held  by  an  Indian  tribe. 

10  "(2)  Land  or  water  held  by  the  United  States  in 

11  trust  for  Indians. 

12  "(3)   Land   or   water   held  by   a   member   of   an 

13  Indian  tribe  (if  such  land  or  water  is  subject  to  a  trust 

14  restriction  on  alienation). 

15  "(4)    Land   or   water   within    the    borders    of   an 

16  Indian  reservation. 

17  In  the  case  of  remedial  action  to  be  taken  on  any  such  land  or 

18  water,  the  Secretary  of  the  Interior  shall  provide  the  assur- 

19  ance  required  by  section  104(c)(3)  regarding  the  availability 

20  of  a  hazardous  waste  disposal  facility. 

21  "(c)  Contracts  or  Cooperative  Agreements. — 

22  "(1)    Authority. — If   the    Administrator    deter- 

23  mines  that  an  Indian  tribe  has  the  capability  to  carry 

24  out  any  or  all  of  the  actions  authorized  in  this  section, 

25  the  Administrator  may,  in  his  discretion,  enter  into  a 
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1  contract  or  cooperative  agreement  with  such  an  Indian 

2  tribe  to  take  such  actions  in  accordance  with  criteria 

3  and  priorities  established  pursuant  to  section  105(a)(8) 

4  and  to  be  reimbursed  for  the  reasonable  response  costs 

5  thereof  from  the  Fund. 

6  "(2)  Enforcement. — If  the  Administrator  enters 

7  into  a  contract  or  cooperative  agreement  pursuant  to 

8  this  subsection,  and  the  Indian  tribe  thereof  fails  to 

9  comply  with  any  requirements  of  the  contract,  the  Ad- 

10  ministrator  may,  after  providing  60  days  notice,  seek  in 

11  the  appropriate  Federal  district  court  to  enforce  the 

12  contract  or  to  recover  any  funds  advanced  or  any  costs 

13  incurred  because  of  the  breach  of  the  contract  by  the 

14  Indian  tribe. 

15  "(d)  Natural  Resources  Liability. — 

16  "(1)  Liability  to  tribe. — Liability  under  sec- 

17  tion  107(a)(4)(C)  shall  be  to  the  Indian  tribe  in  the  case 

18  of  an  injury  to,  destruction  of,  or  loss  of  natural  re- 

19  sources  belonging  to,  managed  by,  controlled  by,  or  ap- 

20  pertaining  to  the  tribe,  or  held  in  trust  for  the  benefit 

21  of  the  tribe,  or  belonging  to  a  member  of  the  tribe  if 

22  such   resources   are   subject   to   a  trust  restriction  on 

23  alienation. 

24  "(2)    Exemptions. — No    liability    to    an   Indian 

25  tribe    shall    be    imposed    under    section    107(a)(4)(C), 
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1  where  the  party  sought  to  be  charged  has  demonstrat- 

2  ed  each  of  the  following: 

3  "(A)  The  damages  to  natural  resources  com- 

4  plained  of  were  specifically  identified  as  an  irre- 

5  versible  and  irretrievable  commitment  of  natural 

6  resources  in  an  environmental  impact  statement 

7  or  other  comparable  environmental  analysis. 

8  "(B)  A  decision  to  grant  a  permit  or  license 

9  authorizes  such  commitment  of  natural  resources, 

10  and  the  facility  or  project  was  otherwise  operating 

11  within  the  terms  of  its  permit  or  license.  In  the 

12  case  of  damages  occurring  pursuant  to  a  Federal 

13  permit  or  license,  this  subparagraph  applies  only 

14  so  long  as  the  issuance  of  that  permit  or  license 

15  was  not  inconsistent  with  the  fiduciary  duty  of  the 

16  United  States  with  respect  to  such  Indian  tribe. 

17  "(3)  Recovery. — The  Secretary  of  the  Interior, 

18  or  the  authorized  representative  of  any  Indian  tribe, 

19  shall  act  on  behalf  of  the  public  as  trustee  of  natural 

20  resources   described  in  paragraph   (1)   to  recover  for 

21  damages  described  in  paragraph  (2).  Sums  recovered 

22  shall  be  available  for  use  to  restore,  rehabilitate,  or  ac- 

23  quire  the  equivalent  of  such  natural  resources  by  the 

24  appropriate  agencies  of  the  Indian  tribe,  but  the  meas- 

25  ure  of  such  damages  shall  not  be  limited  by  the  sums 
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1  which  can  be  used  to  restore  or  replace  such  resources. 

2  There  shall  be  no  recovery  under  the  authority  of  sec- 

3  tion  107(a)(4)(C)  where  the  damages  complained  of  and 

4  the  release  of  a  hazardous  substance  from  which  such 

5  damages  resulted  have  occurred  wholly  before  the  date 

6  of  the  enactment  of  this  Act. 

7  "(e)  Delegation. — The  Administrator  is  authorized  to 

8  delegate  authority  to  obligate  money  in  the  Fund  or  to  settle 

9  claims  to  officials  of  an  Indian  tribe  operating  under  a  con- 

10  tract  or  cooperative  agreement  with  the  Federal  Government 

11  pursuant  to  section  104(d). 

12  "(f)  Application  of  Other  Provisions. — The  gov- 

13  erning  body  of  an  Indian  tribe  shall  be  afforded  substantially 

14  the  same  treatment  as  a  State  with  respect  to  the  provisions 

15  of  section  103(a)  (regarding  notification  of  releases),  section 

16  104(c)(2)  (regarding  consultation  on  remedial  actions),  section 

17  104(e)  (regarding  access  to  information),  section  116  (regard- 

18  ing  health  assessments  and  protection),  and  section  105  (re- 

19  garding  roles  and  responsibilities  under  the  national  contin- 

20  gency  plan  and  submittal  of  priorities  for  remedial  action,  but 

21  not  including  the  provision  regarding  the  inclusion  of  at  least 

22  one  facility  per  State  on  the  national  priority  list).". 

23  (b)       Conforming       Amendments. — (1)       Section 

24  101(a)(16)  of  CERCLA  is  amended  by  striking  "or"  the  last 

25  place  it  appears  and  by  inserting  before  the  semicolon  at  the 

•  UK  2817  RH2 


8485 


602 

1  end  thereof  the  following:   ",  any  Indian  tribe,  or,  if  such 

2  resources  are  subject  to  a  trust  restriction  on  alienation,  any 

3  member  of  an  Indian  tribe". 

4  (2)  Section  107  of  CERCLA  is  amended  as  follows: 

5  (A)  In  subsection  (a),  insert  "or  an  Indian  tribe" 

6  after  "State". 

7  (B)  In  subsection  (i),  insert  "or  Indian  tribe"  after 

8  "State"  the  first  place  it  appears. 

9  (C)  In  subsection  (j),  insert  "or  Indian  tribe"  after 

10  "State"  the  first  place  it  appears. 

1 1  SEC.  209.  COMMENCEMENT  OF  DRILLING  FLUIDS,  ETC.  STUDY. 

12  The  Administrator   of   the   Environmental   Protection 

13  Agency  shall  commence  the  study  required  under  section 

14  8002(m)  of  the  Solid  Waste  Disposal  Act  not  later  than  six 

15  months  after  the  date  of  the  enactment  of  this  Act. 

16  SEC.  210.  INSURABILITY  STUDY. 

17  Section  301  of  CERCLA  is  amended  by  adding  at  the 

18  end  thereof  the  following  new  subsection: 

19  "(g)  Insurability  Study. — 

20  "(1)  Study  group. — The  Comptroller  General  of 

21  the  United  States  shall  appoint  a  study  group  to  carry 

22  out  a  study  under  this   subsection.   The   study  group 

23  shall  be  comprised  of  the  following: 
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1  "(A)    1    representative    of    the    Comptroller 

2  General   and   2   representatives   of  the   Adminis- 

3  trator. 

4  "(B)  4  representatives  of  persons  described 

5  in  paragraph  (2). 

6  "(C)  2  representatives  of  groups  or  organiza- 

7  tions  comprised  generally  of  persons  adversely  af- 

8  fected  by  releases  or  threatened  releases  of  haz- 

9  ardous  substances. 

10  "(D)  3  representatives  of  property  and  casu- 

11  alty  insurers. 

12  "(E)  1  representative  of  reinsurers. 

13  The  representative  of  the  Comptroller  General  shall  be 

14  the  chairperson  of  the  study  group.  One  reporter  shall 

15  be    elected   from   among    the    members    of   the    study 

16  group. 

17  "(2)  Study. — The  study  group  shall  undertake  a 

18  study  to  determine  the  insurability  of  the  liability  of  the 

19  following: 

20  "(A)  Persons  who  generate  hazardous  sub- 

21  stances:  liability  for  costs  under  this  Act. 

22  "(B)  Persons  who  own  or  operate  facilities: 

23  liability  for  costs  under  this  Act. 
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1  "(C)    Persons   liable   tor   harm   to    persons   or 

2  property  caused  by  the  release  of  hazardous  sub- 

3  stances  into  the  environment. 

4  "(3)  Item  evaluated. — As  part  of  their  study 

5  in  accordance  with  this  section,  the  study  group  shall 

6  evaluate,  among  other  matters,  the  following: 

7  "(A)  Current  economic  conditions  in,  and  the 

8  future  outlook  for,  the  commercial  market  for  in- 

9  surance  and  reinsurance. 

10  "(B)  Current  trends  in  statutory  and  common 

11  law  remedies. 

12  "(C)  The  impact  of  possible  changes  in  tradi- 

13  tional  standards  of  liability,  proof,  evidence,  and 

14  damages  on  existing  statutory  and  common  law 

15  remedies. 

16  "(D)  The  effect  of  the  standard  of  liability 

17  and  extent  of  persons  upon  whom  it  is  imposed 

18  under  this  Act  on  the  underwriting  and  pricing  of 

19  insurance  coverage. 

20  "(E)  Current  trends  in  judicial  interpretation 

21  and  construction  of  applicable  insurance  contracts. 

22  "(F)  The  frequency  .and  severity  of  a  repre- 

23  sentative  sample  of  claims  closed  during  the  cal- 

24  endar  year  preceding  the  date  of  the  enactment  of 

25  this  subsection. 
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1  "(G)  Other  impediments  to  insurability. 

2  "(4)  Submission. — A  report  on  the  results  of  the 

3  study  shall  be  submitted  to  Congress  with  appropriate 

4  recommendations  within  18  months  after  the  date  of 

5  the  enactment  of  this  subsection.". 

6  SEC.    211.    EMERGENCY    RESPONSE;    COMMUNITY    RIGHT   TO 

7  KNOW. 

8  (a)  Amendment  to  CERCLA. — CERCLA  is  amended 

9  by  adding  at  the  end  the  following  new  title: 

10  "TITLE  IV— STATE  AND  LOCAL  COORDINATION 

11  OF     EMERGENCY     RESPONSE;     COMMUNITY 

12  RIGHT  TO  KNOW 

13  "SEC.    401.    ESTABLISHMENT    OF    STATE    COMMISSIONS    AND 

14  LOCAL  COMMITTEES. 

15  "(a)  Establishment  of  State  Emergency  Re- 

16  sponse  Commissions. — Not  later  than  six  months  after  the 

17  date  of  the  enactment  of  this  title,  the  Governor  of  each  State 

18  shall  appoint  an  emergency  response  commission.  The  Gov- 

19  ernor  may  designate  as  the  emergency  response  commission 

20  one  or  more  existing  emergency  response  organizations.  The 

21  emergency  response  commission  of  a  State  shall  appoint  local 

22  emergency  response  committees  under  subsection  (b)  and 

23  shall  supervise  and  coordinate  the  activities  of  such  commit- 

24  tees.  If  t^e  Governor  of  any  State  does  not  designate  a  State 

25  commission  within  such  period,  the  Administrator   hall  oper- 
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1  ate  as  the  State  commission  until  the  Governor  makes  sued 

2  designation  and  may  make,  the  initial  designations  and  ap- 

3  pointments  under  subsection  (b). 

4  "(b)   Establishment   of   Local    Emergency    Rb- 

5  sponse  Committees. — 

6  "(1)   In   general. — Not  Jater   than   six   months 

7  after  the  date  of  the  establishment  of  a  State  commis- 

8  sion  under  subsection  (a),  the  commission  shall — 

9  "(A)  designate  political  subdivisions  or  com- 

10  binations  of  political  subdivisions  as  emergency  re- 

11  sponse  districts  for  purposes  of  this  title;  and 

12  "(B)  ^appoint    a    local    emergency    response 

13  committee   for  each   emergency  response   district 

14  designated  under  subparagraph  (A). 

15  "(2)    Interstate    agreements. — Pursuant    to 

16  interstate    agreements,    political    subdivisions    in   more 

17  than  one  State  may  be  included  in  an  emergency  re- 

18  sponse  district  under  paragraph  (1)(A)  and  members  of 

19  an  emergency  response  committee  may  be  designated 

20  under  paragraph  (1)(B)  from  each  State. 

21  "(c)  Composition  of  Local  Committees. — A  local 

22  emergency  response  committee  shall  include  representatives 

23  from  each  of  the  following  groups  or  organizations:  elected 

24  State  and  local  officials;  law  enforcement,  civil  defense,  fire- 
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1  fighting,  first  aid,  health,  hospital,  and  transportation  person- 

2  nel;  community  groups;  and  covered  operators. 

3  "(d)  Officers;  Ad  Hoc  Committees. — A  local  emer- 

4  gency    response    committee    may    elect    such    officers    and 

5  spokesmen  and  appoint  such  ad  hoc  committees  of  interested 

6  citizens,  and  request  such  assistance  of  State  and  local  offi- 

7  cials,  as  it  deems  necessary  to  assist  it  in  carrying  out  its 

8  duties. 

9  "(e)  Revisions. — The  emergency  response  commission 

10  of  a  State  may  revise  its   designations  and  appointments 

11  under  subsection  (b)  with  respect  to  any  local  emergency  re- 

12  sponse  committee  as  it  deems  appropriate. 

13  "SEC.  402.  COMPREHENSIVE  EMERGENCY  RESPONSE  PLANS. 

14  "(a)  Plan  Required. — Not  later  than  24  months  after 

15  the  date  of  the  enactment  of  this  title,  each  local  emergency 

16  response  committee  shall  complete  an  emergency  response 

17  plan  designed  to  minimize  the  injury  to  human  health  and  the 

18  environment  which  could  result  from  any  hazardous  sub- 

19  stance  emergency  arising  out  of  activities  carried  out  at  any 

20  covered  facility  located  in  the  emergency  response  district  for 

21  which  such  committee  is  established.  The  plan  shall  be  inte- 

22  grated  with  existing  emergency  response  plans  at  the  discre- 

23  tion  of  the  committee.  A  covered  operator  shall  submit  to  the 

24  local  emergency  response  committee  any  information  in  addi- 

25  tion  to  the  information  required  under  section  403  (other  than 
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1  information  which  may  be  withheld  from  disclosure  under 

2  section  407),  with  respect  to  a  covered  facility  that  the  com- 

3  mittee  may  request  for  purposes  of  completing  such  plan.  The 

4  committee   may  revise   such  plan   as  necessary  to  protect 

5  human  health  and  the  environment. 

6  "(b)  Plan  Provisions. — Each  plan  required  under  this 

7  section  shall  include  each  of  the  following  at  a  minimum: 

8  "(1)  designation  of  one  or  more  State  or  local  offi- 

9  cials  whom  the  covered  operator  will  notify  in  case  of 

10  a  hazardous  substance  emergency; 

11  "(2)  designation  of  the  names  and  emergency  tele- 

12  phone  numbers  of  personnel  employed  by  the  covered 

13  operator  who  should  be  contacted  in  case  of  a  hazard- 

14  ous  substance  emergency; 

15  "(3)  a  description  of  measures  which  should  be 

16  taken  to  mitigate  and  minimize  the  risks  to  human 

17  health  and  the  environment  posed  by  a  hazardous  sub- 

18  stance  emergency; 

19  "(4)  a  description  of  a  system  or  method  and  pro- 

20  cedures  and  communications  systems  (including  alarm 

21  and  warning  systems)  to  notify  members  of  the  affected 

22  public  of  a  hazardous  substance  emergency; 

23  "(5)  a  description  of  emergency  equipment  and  fa- 

24  cilities  in  the  community,  and  at  each  facility  in  the 

25  community  at  which  a  substantial  inventory  of  a  haz- 
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1  ardous  substance  is  maintained,  and  an  identification  of 

2  the     persons     responsible     for    such    equipment    and 

3  facilities; 

4  "(6)  emergency  evacuation  plans,  as  well  as  an 

5  evaluation  of  the  adequacy  of  existing  transportation 

6  facilities  to  accomplish  an  evacuation; 

7  "(7)  a  description  of  training  programs  and  drill 

8  schedules  to  be  used  for  purposes  of  emergency  re- 

9  sponse  planning  and  preparedness;  and 

10  "(8)  an  evaluation  of  medical,  police,  health,  and 

11  firefighting  resources  available  in  the  event  of  a  haz- 

12  ardous  substance  emergency  and  recommendations,  if 

13  appropriate,     concerning    what     additional     resources 

14  should  be  developed  by  State  or  local  governments. 

15  "(c)  Review  by  the  Governor. — After  completion  of 

16  a  plan  under  subsection  (a)  for  an  emergency  response  dis- 

17  trict,  the  local  emergency  response  committee  shall  submit  a 

18  copy  of  such  plan  to  the  Governor  of  each  State  in  which 

19  such  district  is  located.  The  Governor  or  Governors  shall 

20  review  the  plan  and  make  recommendations  to  the  committee 

21  on  revisions  of  the  plan  that  may  be  necessary  to  ensure  co- 

22  ordination  of  such  plan  with  emergency  response  plans  of 

23  other  emergency  response  districts. 

24  "(d)  Assistance. — Upon  request  of  a  local  emergency 

25  response  committee,  the  Administrator  shall  provide  assist- 

•  HR  2817  RH2 


344:* 


610 

1  ance  in  developing  and  implementing  an  emergency  response 

2  plan. 

3  "SEC.  403.  BASIC  NOTIFICATION  REQUIREMENTS. 

4  "(a)    Submission    pF    Material    Safety    Data 

5  Sheets. — 

6  "(1)  Basic  requirement. — The  owner  or  oper- 

7  ator  of  any  facility  at  which  any  hazardous  chemical  is 

8  produced,  used,  or  stored  shall  submit  a  material  safety 

9  data  sheet  for  each  such  chemical.  The  owner  or  oper- 

10  ator  shall  submit  such  sheet  to  the  Administrator,  the 

11  appropriate  local  emergency  response  committee,  and 

12  such  local  and  State  officials  as  may  have  been  desig- 

13  nated  to  receive  such  sheet  by  such  committee. 

14  "(2)     Furnishing     qf     sheets     to     other 

15  owners  and  operators. — Each  owner  or  operator 

16  of  a  facility  who  is  required  to  submit  a  material  safety 

17  data  sheet  for  a  hazardous  chemical  under  paragraph 

18  (1)  and  who  supplies  such  chemical  to  any  other  facili- 

19  ty  owner  or  operator  shall  furnish  such  sheet,  and  any 

20  updated  sheet  under  paragraph  (4),  to  such  other  facili- 

21  ty  owner  or  operator.  The  initial  sheet  shall  be  fur- 

22  nished  before,  or  at  the  time  of,  the  first  shipment  of 

23  such  chemical  to  such  other  owner  or  operator  after 

24  the  date  which  is  six  months  after  the  date  of  the  en- 

25  actment  of  this  title.  Any  updated  sheet  shall  be  fur- 
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1  nished  before,  or  at  the  time  of,  the  first  shipment  of 

2  such  chemical  to  such  other  owner  or  operator  after 

3  such  sheet  is  updated. 

4  "(3)  Coverage. — 

5  "(A)  In  general. — Paragraph  (1)  of  this 

6  subsection  applies  only  to  an  owner  or  operator  of 

7  a  facility  who — 

8  "(i)  employs  more  than  10  employees, 

9  or 

10  "(ii)  produces,  uses,  or  stores  more  than 

11  1,000  kilograms  of  a  hazardous  chemical  in 

12  any  calendar  month.   

13  Domestic  workers  or  casual  laborers  employed  at 

14  a  place  of  residence  shall  not  be  treated  as  em- 

15  ployees  for  purposes  of  this  paragraph. 

16  "(B)  Research  laboratories  and  hos- 

17  pitals. — The  use  of  any  chemical  or  mixture  in 

18  a  research  laboratory  or  a  hospital  or  other  medi- 

19  cal  facility  under  the  direct  supervision  of  a  tech- 

20  nically  qualified  individual  shall  not  be  treated  as 

21  a    use    of    such    chemical    for    purposes    of    this 

22  subsection. 

23  "(C)  Consumer  Use. — The  use  of  a  haz- 

24  ardous  chemical  for  personal,  family,  or  household 
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1  purposes  shall  not  be  treated  as  a  use   for   pur- 

2  poses  of  this  subsection. 

3  "(4)  Initial  sheet  and  updating. — The  initial 

4  material  safety  data  sheet  required  under  this  subsec- 

5  tion  with  respect  to  a  hazardous  chemical  shall  be  pro- 

6  vided  before  the  later  of — 

7  "(A)  12  months  after  the  date  of  the  enact- 

8  ment  of  this  title;  or 

9  "(B)  three  months  after  such  chemical  is  first 

10  produced,  used,  or  stored  at  a  facility. 

11  Within  three  months  following  discovery  by  an  owner 

12  or  operator  of  significant  new  information  concerning 

13  an  aspect  of  a  hazardous  chemical  which  was  originally 

14  required  to  be  disclosed  on  such  sheet  under  this  sub- 

15  section,  the  sheet  shall  be  revised. 

16  "(b)    Preparation    of    Hazardous    Substance 

17  Reports. — 

18  "(1)  Basic  requirement. — The  covered  opera- 

19  tor  with  respect  to  each  covered  facility  shall  prepare 

20  and   submit   to    the    appropriate   local   emergency   re- 

21  sponse  committee  a  hazardous  substance  report. 

22  "(2)  Contents  of  report. — A  hazardous  sub- 

23  stance  report  shall  contain  the  following  information 

24  with  respect  to  the  covered  facility: 
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1  "(A)  the  type  and  approximate  amounts  of 

2  any  covered  hazardous  substance  to  be  found  at 

3  the  facihty; 

4  "(B)  a  map  showing  the  location  at  the  facil- 

5  ity  of  each. such  substance  stored  at  the  facility; 

6  "(C)  potential  routes  of  human  exposure  to 

7  each  such  substance; 

8  "(D)  symptoms  of  such  exposure; 

9  "(E)    appropriate    emergency    and    first    aid 

10  procedures -for  spills,  fires,  explosions,  and  other 

11  .releases  involving  such  substance;  and 

12  "(F)  emergency  telephone  numbers  for  ap- 

13  propriate  personnel  of  the  covered  operator  of  the 

14  facility. 

15  "(3)  Initial  report  and  updating. — The  ini- 

16  tial  report  required  under  this  subsection  with  respect 

17  to  a  covered  facility  shall  be  provided  before  the  later 

18  of— 

19  "(A)  18  months  after  the  date  of  the  enact- 

20  ment  of  this  title;  or 

21  "(B)  three  months  after  a  facility  becomes  a 

22  covered  facility. 

23  Within  three  months  following  discovery  by  a  covered 

24  operator  of  significant  new  information  concerning  an 

25  aspect  of  a  covered  hazardous  substance  which  was 
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1  originally  required  to  be  disclosed  on  such  report   under 

2  this  subsection,  the  report  shall  be  revised. 

3  "(4)  List  of  covered  hazardous  BUB- 

4  STANCES. — 

5  "(A)    In    general. — Not    later    than     12 

6  months   after  the  date  of  the  enactment  of  this 

7  title,  the  Administrator  shall  publish  a  list  of  those 

8  hazardous    substances    and    hazardous    chemicals 

9  which  the  Administrator  determines  have  charac- 

10  teristics    of    volatility,    combustibility,    reactivity, 

11  dispersability,  or  toxicity  such  that  the  release  of 

12  the  substance  or  chemical  is  likely  to  cause  an  im- 

13  minent  and  substantial  endangerment  to  the  public 

14  health    or    the    environment.    The    Administrator 

15  may  revise  such  list  from  time  to  time. 

16  "(B)  Petition. — Any  person  and  any  local 

17  emergency  response  committee  may  petition  the 

18  Administrator  to  designate  a  substance  as  a  cov- 

19  ered  hazardous  substance.  Within  six  months  after 

20  receipt  of  such  a  petition,  the  Administrator  shall 

21  either  designate  such  substance  as  a  covered  haz- 

22  ardous  substance  or  publish  a  written  explanation 

23  of  the   reasons   for   the   determination   that   such 

24  substance  is  not  a  covered  hazardous  substance. 
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1  "(C)     Determination     of     significant 

2  amounts. — At  the  time  a  substance  or  chemical 

3  is  listed  as  a  covered  hazardous  substance  under 

4  this  paragraph,  the  Administrator  shall  also  list 

5  the  amount  of  such  substance  constituting  a  sig- 

6  nificant  amount  as  determined  for  purposes  of  sec- 

7  tion  411(a)(1)(B). 

8  "(5)  Format  of  reports. — 

9  "(A)  In  general. — The  Administrator  shall 

10  publish  a  uniform  format  for  hazardous  substance 

11  reports  within  three  months  after  the  date  of  the 

12  enactment  of  this  title. 

13  "(B)    Use    of    material    safety    data 

14  sheet. — A  covered  operator  may  meet  the  re- 

15  quirements  of  this  subsection  by  submitting  a  ma- 

16  terial  safety  data  sheet  with  respect  to  each  cov- 

17  ered  hazardous  substance,  supplemented  as  neces- 

18  sary  to  contain  the  information  required  by  this 

19  subsection. 

20  "(c)     Extremely     Toxic     Substance     Status 

21  Sheets. — 

22  "(1)  Requirement. — The  covered  operator  with 

23  respect  to  each  covered  facility  at  which  an  extremely 

24  toxic  substance  is  to  be  found  shall  prepare  and  submit 

25  to  the  appropriate  local  emergency  response  committee 
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1  an  extremely  toxic  substance  status  sheet  with  respect 

2  to  such  facility  not  later  than  three  months  alter  filing 

3  the  initial  report  under  paragraph  (1)  of  subsection  (b) 

4  with  respect  to  such  facility  and  every  three  months 

5  thereafter.   Such   status   sheet   shall   be   based,   to  the 

6  maximum  extent  practicable,  upon  information  derived 

7  from  actual  monitoring  and  quantitative  analysis. 

8  "(2)  Contents  of  status  sheet. — An  ex- 

9  tremely  toxic  substance  status  sheet  shall  contain  with 

10  respect  to  the  covered  facility  the  following  informa- 

1 1  tion: 

12  "(A)  a  summary  of  each  report  required  to 

13  be    submitted   to   the   Administrator   or   a   State 

14  during  the  preceding  three  months — 

15  "(i)  under  section  102  of  this  Act  of  a 

16  release   of  a  reportable   quantity   of  an   ex- 

17  tremely  toxic  substance,  or 

18  "(ii)  under  the  Federal  Water  Pollution 

19  Control  Act,  the  Clean  Air  Act,  or  the  Solid 

20  Waste  Disposal  Act  of  a  discharge  into  the 

21  environment  of  any  hazardous  substance  in 

22  excess  of  the  amount  permitted  to  be  dis- 

23  charged  under  a  permit  under  such  Act;  and 

24  "(B)  the  total  amount  of  emissions  of  each 

25  extremely   toxic   substance   during   the   preceding 
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1  three  months  into  each  of  the  following:  the  air, 

2  surface    water,    groundwater,    land,    and    publicly 

3  owned  treatment  works. 

4  "(3)  Availability  of  reports. — A  covered  op- 

5  erator  required  to  file  a  status  sheet  under  this  subsec- 

6  tion  shall  make  available  a  copy  of  a  report  referred  to 

7  in  paragraph  (2)(A)  to  any  person  who  requests  a  copy 

8  of  such  report. 

9  "(4)     List     of     extremely     toxic     sub- 

10  stances. — Not  later  than  12  months  after  the  date  of 

11  the  enactment  of  this  title,  the  Administrator  shall  pub- 

12  lish   a  list   of  extremely   toxic   substances.   Extremely 

13  toxic  substances  shall  by  those  covered  hazardous  sub- 

14  stances  which  are  so  acutely  toxic  that  the  release  of 

15  any  amount  warrants  reporting  under  this  subsection. 

16  "(d)  Records. — Each  owner  or  operator  under  subsec- 

17  tion  (a)  and  each  covered  operator  under  subsection  (b)  or  (c) 

18  shall  maintain  records  of  the  information  filed  in  compliance 

19  with  this  section  for  a  period  of  30  years.  The  Administrator 

20  shall  take  such  steps  as  may  be  necessary  to  assist  such 

21  covered  operators  and  owners  and  operators  in  complying 

22  with  this  section  and  to  reduce  unnecessary  or  burdensome 

23  paperwork. 

24  "(e)  Telephone   Inquiries. — For  purposes  of  this 

25  section,  the  Administrator  shall  establish  a  toll-free  telephone 
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1  number,  operating  24  hours  per  day,  that  is  computer  acces- 

2  sible,  to  respond  to  telephone  inquiries  concerning  the  infor- 
A    aiation  collected  through  the  material  safety  (lata  sheets  and 

4  the  extremely  toxic  substance  status  sheets. 

5  "(0  Exemptions. — 

8  "(1)    Material    safety    data    sheets. — The 
7            Administrator  may  exempt  an  owner  or  operator  from 

3  the  requirements  of  subsection  (a)  with  respect  to — 

9  "(A)    any   hazardous    chemical    or   group   of 

10  hazardous  chemicals; 

11  "(B)  any  facility  or  group  of  facilities;  and 

12  "(C)  specific  activities  carried  out  by  such 

13  owner  or  operator  in  a  specific  location. 

14  "(2)    Hazardous    substance    reports. — The 

15  Administrator  may  exempt  from  the  requirements  of 

16  subsection  Co)  reporting  with  respect  to — 

17  "(A)    any    covered   hazardous    substance    or 

18  group  of  covered  hazardous  substances; 

19  "(B)  any  covered  facility  or  group  of  covered 

20  facilities;  and 

21  "(C)    specific   activities   carried   out  by   any 

22  covered  operator  in  a  specific  location. 

23  "(3)  Procedures. — An  exemption  may  be  grant- 

24  ed  under  this  subsection  by  the  Administrator  on  his 

25  own  motion  or  upon  petition  of  any  person.  An  exemp- 

•HR  2817  RH2 


3452 


619 

1  tion  may  be  granted  only  after  notice  and  opportunity 

2  for  public   comment.   No   exemption   may  be   granted 

3  under  paragraph  (1)(C)  or  (2)(C)  for  specific  activities 

4  carried  out  by  any  covered  operator  or  owner  or  opera- 

5  tor  until  notice  and  an  opportunity  for  a  hearing  have 

6  been  provided  in  the  locality  in  which  such  activities 

7  are  carried  out. 

8  "(4)  Standard  for  exemption. — An  exemp- 

9  tion  may  be  granted  under  this  subsection  only  if  the 

10  Administrator  finds  that  the  covered  hazardous  sub- 

11  stance  or  hazardous  chemical,  facility,  or  activity  con- 

12  cerned   does   not   present   a   reasonable   likelihood   of 

13  injury  to  human  health  or  the  environment. 

14  "SEC.  404.  HAZARDOUS  SUBSTANCE  EMERGENCY  NOTICE  AND 

15  BULLETIN. 

16  "(a)  Notification  Requirement. — 

17  "(1)  Immediate   notice. — In   addition   to   any 

18  other  notice  required  by  this  Act,  in  the  case  of  any 

19  hazardous  substance  emergency,  the  covered  operator 

20  shall  immediately  notify  (by  telephone,  by  radio,  or  in 

21  person)  the  appropriate  local  emergency  response  com- 

22  mittee  and  any  State  and  local  officials  designated  by 

23  such  committee  to  receive  such  notice  of  the  existence 

24  of  the  hazardous  substance  emergency. 
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1  "(2)  Emergency  bulletin. — In  the  ease  of  a 

2  hazardous  substance  emergency,  the  covered  operator 

3  shall  provide  an  emergency  bulletin  to  such  committee 

4  and  officials  as  soon  as  practical. 

5  "(b)   Contents   of  Emergency   Bulletin. — Each 

6  emergency  bulletin  under  this  section  shall  include  a  full  de- 

7  scription  of  the  hazardous  substance  emergency  so  that  ap- 

8  propriate  health  and  safety  measures  can  be  taken.  Such  no- 

9  tification  shall  include  at  a  minimum — 

10  "(1)  except  as  provided  in  section  407,  the  chemi- 

11  cal  name  or  identity  of  the  hazardous  substance  or  sub- 

12  stances  involved  in  the  emergency, 

13  "(2)  the  actions  taken  to  respond  to  the  emer- 

14  gency, 

15  "(3)  the  covered  operator's  best  estimate  of  the 

16  scope  of  the  emergency,  including  the  operator's  best 

17  estimate  of  the  amount  and  duration  of  the  release, 

18  "(4)  any  known  or  anticipated  acute  or  chronic 

19  health  risks  associated  with  the  emergency  and,  where 

20  appropriate,  advice  regarding  medical  attention  neces- 

21  sary  for  exposed  individuals,  and 

22  "(5)    recommendations    for    additional    actions,    if 

23  any,  that  are  necessary. 
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1  'SEC.  405.  PUBLIC  AVAILABILITY  OF  PLANS,  DATA  SHEETS, 

2  REPORTS,  STATUS  SHEETS,  AND  EMERGENCY 

3  BULLETINS. 

4  "(a)  Availability  to  Public. — Each  emergency  re- 

5  sponse  plan,  material  safety  data  sheet,  hazardous  substance 

6  report,  extremely  toxic  substance  status  sheet,  and  emergen- 

7  cy  bulletin  shall  be  made  available  to  the  general  public 

8  during  normal  working  hours  at  the  location  or  locations  des- 

9  ignated  by  the  .appropriate  local  emergency  response  commit- 

10  tee.  Upon  request  by  a  covered  operator,  the  appropriate 

1 1  local  emergency  response  committee  shall  withhold  from  dis- 

12  closure  under  this  section  the  information  required  by  section 

13  403(b)(2)(B)  to  be  contained  in  a  hazardous  substance  report. 

14  "(b)  Notice  of  Public  Availability; — Each  local 

15  emergency   response    committee    shall    annually   publish    a 

16  notice  in  local  newspapers  that  the  emergency  response  plan, 

17  material  safety  data  sheets,  hazardous  substance  reports,  and 

18  extremely  toxic  substance  status  sheets  have  been  submitted 

19  under  this  section.  The  notice  shall  state  that  hazardous  sub- 

20  stance  emergency  bulletins  may  subsequently  be  issued.  Such 

21  notice  shall  announce  that  members  of  the  public  who  wish  to 

22  review  any  such  plan,  report,  sheet,  or  emergency  bulletin 

23  may  do  so  at  the  location  designated  by  the  local  emergency 

24  response  committee. 
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1  "SEC.  l()«.  PROVISION  OF  INFORMATION  to  HEALTH  PROFE8- 

2  SIONALS,  DO(  TORS.  AND  NURSES. 

3  "(a)  Diagnosis  or  Treatment  hv  Health  Profeb- 

4  SIGNAL. — A  covered  operator  and  any  facility  owner  or  op- 

5  erator  required  to  file  a  material  safety  data  sheet  under  sec- 

6  tion  403(a),  a  report  under  section  403(b),  or  an  extremely 

7  toxic  substance  status  sheet  under  section  403(c)  shall  pro- 

8  vide  the  specific  chemical  identity,  if  known,  of  a  covered 

9  hazardous  substance  or  a  hazardous  chemical  or  an  extremely 

10  toxic  substance  to  any  health  professional  who  requests  such 

11  information  in  wrriting  if  the  health  professional  provides  a 

12  written  statement  of  need  under  this  subsection  and  a  written 

13  agreement  of  confidentiality  under  subsection  (d).  The  written 

14  statement  of  need  shall  be  a  statement  that  the  health  profes- 

15  sional  has  a  reasonable  basis  to  suspect  that — 

16  "(1)  the  information  is  needed  for  purposes  of  di- 

17  agnosis  or  treatment  of  an  individual; 

18  "(2)  the  individual  or  individuals  being  diagnosed 

19  or  treated  have  been  exposed  to  the  substance  con- 

20  cerned;  and 

21  "(3)  knowledge  of  the  specific  chemical  identity  of 

22  such  substance  will  assist  in  diagnosis  or  treatment. 

23  Following  such  a  written  request,  the  facility  owner  or  opera- 

24  tor  to  whom  such  request  is  made  shall  promptly  provide  the 

25  requested  information  to  the  health  professional.  The  author- 

26  ity  to  withhold  the  specific  chemical  identity  of  a  substance 
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1  under  section  407  when  such  information  is  a  trac^e  secret 

2  shall  not  apply  to  information  required  to  be  provided  under 

3  this  subsection,  subject  to  the  provisions  of  subsection  (d). 

4  "(b)  Medical  Emergency. — A  covered  operator  and 

5  a  facility  owner  or  operator  required  to  file  a  material  safety 

6  data   sheet   under   section   403(a),    a   report   under   section 

7  403(b),  or  an  extremely  toxic  substance  status  sheet  under 

8  section  403(c)  shall  provide  a  copy  of  the  sheet  or  report, 

9  including  the  specific  chemical  identity,  if  known,  of  a  cov- 

10  ered  hazardous  substance  or  a  hazardous  chemical,  to  any 

11  treating  physician  or  nurse  who  requests  such  information  if 

12  such  physician  or  nurse  determines  that — 

13  "(1)  a  medical  emergency  exists; 

14  "(2)  the  specific  chemical  identity  of  the  covered 

15  hazardous  substance  or  hazardous  chemical  is  neces- 

16  sary  for  or  will  assist  in  emergency  or  first-aid  diagno- 

17  sis  or  treatment;  and 

18  "(3)  the  individual  or  individuals  being  diagnosed 

19  or   treated   have   been   exposed   to   the    substance   or 

20  chemical  concerned. 

21  Immediately  following  such  a  request,  the  owner  or  operator 

22  to  whom  such  request  is  made  shall  provide  the  requested 

23  information  to  the  physician  or  nurse.  The  authority  to  with- 

24  hold  the  specific  chemical  identity  of  a  substance  from  a  ma- 

25  terial  safety  data  sheet,  a  hazardous  substance  report,  or  an 
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1  extremely   toxic   substance   status   sheet    under   section   407 

2  when  such  information  is  a  trade  secret  shall  not  apply  to 

3  information  required  to  be  provided  to  a  treating  physician  or 

4  nurse  under  this  subsection.  No  written  confidentiality  agree- 

5  ment  or  statement  of  need  shall  be  required  as  a  precondition 

6  of  such  disclosure,  but  the  facility  owner  or  operator  disclos- 

7  ing  such  information  may  require  a  written  confidentiality 

8  statement  in  accordance  with  subsection  (d)  and  a  statement 

9  setting  forth  the  items  listed  in  paragraphs  (1)  through  (3)  as 

10  soon  as  circumstances  permit. 

11  "(c)  Preventive  Measures  by  State  and  Local 

12  Health  Professionals. — 

13  "(1)  Provision  of  information. — A  covered 

14  operator  and  a  facility  owner  or  operator  required  to 

15  file  a  material  safety  data  sheet  under  section  403(a),  a 

16  report  under  section  403(b),  or  or  an  extremely  toxic 

17  substance  status  sheet  under  section  403(c)  shall  pro- 

18  vide  the  specific  chemical  identity,  if  known,  of  a  cov- 

19  ered  hazardous  substance  or  a  hazardous  chemical  to 

20  any  health  professional  (such  as  a  physician,  toxicolo- 

21  gist,  or  epidemiologist) — 

22  "(A)  who  is  a  State  or  local  government  era- 

23  ployee  or  a  person  under  contract  with  the  State 

24  or  local  government,  and 
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1  "(B)  who  requests  such  information  in  writ- 

2  ing    and    provides    a    written    statement    of   need 

3  under  thi-s  subsection  and  a  written  agreement  of 

4  confidentiality  under  subsection  (d). 

5  "(2)  Written  statement  of  need. — The  writ- 

6  ten  statement  of  need  shall  be  a  statement  that  de- 

7  scribes  with  reasonable  detail  one  or  more  of  the  fol- 

8  lowing  health  needs  for  the  information: 

9  "(A)  To  assess  the  hazards  of  the  substance 

10  or  chemical  to  which  persons  living  in  a  State  or 

11  local  community  will  be  exposed. 

12  "(B)  To  conduct  or  assess  sampling  of  the 

13  atmosphere  to  determine  exposure  levels  of  vari- 

14  ous  population  groups. 

15  "(C)   To    conduct   periodic   medical    surveil- 

16  lance  of  exposed  population  groups. 

17  "(D)   To   provide   medical   treatment  to   ex- 

18  posed  individuals  or  population  groups. 

19  "(E)   To   conduct   studies   to   determine   the 

20  health  effects  of  exposure. 

21  Following  such  a  written  request,  the  owner  or  opera- 

22  tor  to  whom  such  request  is  made  shall  promptly  pro- 

23  vide  the  requested  information  to  the  State  or  local 

24  health  professional.  The  authority  to  withhold  the  spe- 

25  cific  chemical  identity  of  a  substance  under  section  407 
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1  when  such  information  is  a  trade  secret  shall  not  apply 

2  to  information  required  to  be  provided  under  this  BUD- 
:>  section,  subject  to  the  provisions  of  subsection  (d). 

4  "(d)  Confidentiality  Agreement. — Any  person  ob- 

5  taining  information  under  subsection  (a)  or  (c)  shall,  in  ac- 

6  cordance  witii  such  subsection  (a)  or  (c),  be  required  to  agree 

7  in  a  written  confidentiality  agreement  that  he  will  not  use  the 

8  information  for  any  purpose  other  than  the  health  needs  as- 

9  serted  in  the  statement  of  need,  except  as  may  otherwise  be 

10  authorized  by  the  terms  of  the  agreement  or  by  the  person 

11  providing   such  information.   The   confidentiality  agreement 

12  under  this  subsection  may  provide  for  appropriate  legal  reme- 

13  dies  in  the  event  of  a  breach  of  the  agreement,  including 

14  stipulations  of  a  reasonable  pre-estimate  of  likely  damages. 

15  Nothing  in  this  subsection  shall  preclude  the  parties  to  a  con- 

16  fidentiality  agreement  from  pursuing  non-contractual  reme- 

17  dies  to  the  extent  permitted  by  law. 

18  "SEC.  407.  TRADE  SECRETS. 

19  "(a)    Authority    to    Withhold    Information. — 

20  With  regard  to  a  hazardous  chemical,  any  facility  owner  or 

21  operator  filing  a  material  safety  data  sheet  under  section 

22  403(a),  a  hazardous  substance  report  under  section  403(b),  or 

23  an   extremely    toxic    substance    status    sheet   under   section 

24  403(c)  may  withhold  from  such  sheet  or  report  the  specific 

25  chemical  identity,  including  the  chemical  name  and  other  spe- 
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1  cific  identification,  as  defined  in  regulations  prescribed  by  the 

2  Administrator  of  the  Environmental  Protection  Agency  under 

3  subsection  (b),  if  the  claim  that  the  information  withheld  is  a 

4  trade  secret  can  be  supported  by  showing  that — 

5  "(1)  the  facility  owner  or  operator  has  not  dis- 

6  closed  the  information  to  any  other  person,  other  than 

7  a  member  of  a  local  emergency  response  committee,  an 

8  officer  or  employee  of  the  United  States  or  a  State  or 

9  local  government,  an  employee  of  such  facility  owner 

10  or  operator,  or  a  person  who  is  bound  by  a  confiden- 

11  tiality  agreement, 

12  "(2)  the  information  is  not  required  to  be  disclosed 

13  to  the  public  under  any  other  Federal  or  State  law, 

14  and 

15  "(3)  knowledge  of  the  withheld  information  may 

16  give  the  facility  owner  or  operator  an  opportunity  to 

17  obtain  an  advantage  over  competitors  who  do  not  know 

18  or  use  such  information. 

19  "(b)  Trade  Seceet  Regulations. — 

20  "(1)  In  general. — The  Administrator  shall  pre- 

21  scribe    trade    secret    regulations    which    are    identical 

22  (except  for  provisions  relating  io  the  procedure  for  the 

23  review  of  petitions  challenging  trade  secret  claims,  and 

24  any  minor  conforming  changes  the  Administrator  con- 

25  siders  appropriate),  consistent  with  subsection  (a),  to 
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1  the  provisions  concerning  trade  secrets  in  the  Occupa 

2  tional  Safety  and  Health  Administration  Hazard  Com- 

3  munication  Standard  and  any  revisions  of  such  trade 

4  secret  provisions  prescribed  by  the  Secretary  of  Labor 

5  in   accordance   with   the   ruling  of  the   United   States 

6  Court  of  Appeals  for  the  Third  Circuit  in  United  Steel- 

7  workers   of  America,   AFL-CIO-CLC   v.   Thome   G. 

8  Auchter. 

9  "(2)  Petition  foe  eeview. — The  Administrator 

10  shall  establish  a  procedure  for  any  affected  citizen  to 

11  petition   the   Administrator   to   review   a   trade    secret 

12  claim  made  by  a  facility  owner  or  operator  under  this 

13  section.  Any  appropriate  United  States  district  court 

14  shall  have  jurisdiction  to  review  a  determination  by  the 

15  Administration  under  this  section. 

16  "(3)  Timetable. — The  Administrator  shall  pre- 

17  scribe  the  regulations  under  paragraph  (1)  as  soon  as 

18  practicable  but  not  later  than  three  months  after  the 

19  date  of  the  enactment  of  this  Act,  and  shall  prescribe 

20  the  regulations  under  paragraph  (2)  no  later  than  four 

21  months  after  the  date  on  which  the  regulations  under 

22  paragraph  (1)  become  final. 

23  "(c)  Exception   for   Information  Provided   to 

24  Health  Professionals. — Nothing  in  this  section  or  regu- 

25  lations  adopted  pursuant  to  this  section  shall  authorize  any 
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1  person  to  withhold  information  which  is  required  to  be  pro- 

2  vided  to  a  health  professional  or  a  doctor  or  nurse  in  accord- 

3  ance  with  section  406. 

4  "SEC.  408.  ENFORCEMENT. 

5  "(a)  Civil  penalties. — Any  person  (other  than  a  gov- 

6  ernmental  entity) — 

7  "(1)    who    violates    any    requirement    of    section 

8  403(b),  403(c),   or  404  shall  be  liable  to  the  United 

9  States  for  a  civil  penalty  in  an  amount  not  to  exceed 

10  $20,000  for  each  such  violation;  and 

11  "(2)    who    violates    any    requirement    of    section 

12  403(a)  or  406(b),  and  any  person  who  fails  to  furnish 

13  information  withheld  under  section  407(a)  from  a  mate- 

14  rial  safety  data  sheet  when  requested  by  the  Adminis- 

15  trator  for  purposes  of  carrying  out  a  review  under  sec- 

16  tion  407(b),  shall  be  liable  to  the  United  States  for  a 

17  civil  penalty  in  an  amount  not  to  exceed  $10,000  for 

18  each  such  violation. 

19  Each  day  such  a  violation  continues  shall,  for  purposes  of  this 

20  paragraph,  constitute  a  separate  violation. 

21  "(b)  Criminal  Penalties. — Any  person  (other  than  a 

22  governmental  entity)  who  knowingly  or  willfully  violates  any 

23  requirement  of  section  403(a),  (b),  or  (c)  or  of  subsections 

24  (a)(1)  and  (a)(2)  of  section  404  shall,  in  addition  to,  or  in  lieu 

25  of,  any  civil  penalty  which  may  be  imposed  under  subsection 
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1  (a),  be  subject,  upon  conviction,  to  imprisonment  for  not  more 

2  than  three  years,  or  to  a  fine  determined  under  section  8623 

3  (or  section  3571,   if  applicable)  of  title   18,   United  States 

4  Code,  or  both. 

5  "SEC.  409.  STATE  AND  LOCAL  LAW. 

6  "(a)  In  General. — Except  as  provided  in  subsection 

7  (b),  nothing  in  this  title  shall  be  construed  to  limit  the  ability 

8  of  any  State  or  locality  to  require  submission  of  information 

9  related  to  hazardous  chemicals  or  to  limit  the  authority  of 

10  any  State  to  preempt  any  local  law  relating  to  the  submission 

11  of  information  related  to  hazardous  chemicals. 

12  "(b)  Effect  on  MSDS  Requirements. — 

13  "(1)  Any  State  or  local  law  enacted  after  August 

14  1,   1985,  which  requires  the  submission  of  a  material 

15  safety   data   sheet   from   facility   owners   or   operators 

16  shall  require  that  the  data  sheet  be  identical  in  content 

17  and  format  to  the  data  sheet  required  under  section 

18  403(a).  In  addition,  a  State  or  locality  may  require  the 

19  submission  of  information  which  is  supplemental  to  the 

20  information  required  on  the  data  sheet,  through  addi- 

21  tional  sheets  attached  to  the  data  sheet  or  such  other 

22  means  as  the  State  or  locality  considers  appropriate. 

23  "(2)  Any  State  or  local  law— 

24  "(A)  enacted  after  August  1,  1985,  and 
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1  "(B)  which  requires  a  facility  owner  or  oper- 

2  ator  who  supplies  a  hazardous  chemical  to  any 

3  other  facility  owner  or  operator  to  furnish  a  mate- 

4  rial  safety  data  sheet  to  such  other  facility  owner 

5  or  operator, 

6  shall  be   identical   to  the   requirements   under   section 

7  403(a)(2). 

8  "SEC.  410.  EXEMPTION. 

9  'This  title  shall  not  apply  to  the  transportation,  includ- 

10  ing  the  storage  incident  to  such  transportation,  of  any  haz- 

11  ardous   chemical   or   covered  hazardous   substance   if   such 

12  transportation  is  regulated  under  the  Hazardous  Materials 

13  Transportation  Act,  the  Hazardous  Liquid  Pipeline  Safety 

14  Act  of  1979,  or  the  Natural  Gas  Pipeline  Safety  Act  of  1968. 

15  "SEC.  411.  DEFINITIONS. 

16  "(a)  Terms  Used  Only  in  This  Title. — For  pur- 

17  poses  of  this  title — 

18  "(1)  Covered  Facility. — The  term  'covered  fa- 

19  cility'  means — 

20  "(A)  a  facility  listed  on  the  National  Priority 

21  List   or   the   Comprehensive   Environmental   Re- 

22  sponse,  Compensation,  and  Liability  Information 

23  System  list  under  this  Act; 

24  "(B)  any  facility  (other  than  a  facility  de- 

25  scribed  in  subparagraph  (A)  or  (C)  of  this  para- 
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1  graph)  which  contains  a  significant  amount,  as  de- 

2  termincd   by   the    Administrator,    of   one   or    more 

3  covered  hazardous  substances  and  which  is  locat- 

4  ed  on  a  single  property  or  on  contiguous  or  adja- 

5  cent  properties  which  are  under  the  control  of  the 

6  same  persons  (or  of  any  person  which  controls,  is 

7  controlled  by,  or  is  under  common  control  with 

8  such  person);  and 

9  "(C)    a    facility    which    has    been    issued    a 

10  permit  under   section   3005   of  the   Solid   Waste 

11  Disposal  Act  or  has  been  granted  interim  status 

12  under  section  3005(e)  of  such  Act. 

13  "(2)    Covered    hazardous    substance. — The 

14  term  'covered  hazardous  substance'  means  a  substance 

15  listed  under  section  403(b)(4). 

16  "(3)  Covered  operator. — The  term  'covered 

17  operator'  means  any  person  (including  any  department, 

18  agency,  or  instrumentality  of  the  United  States)  who 

19  owns  or  operates  a  covered  facility. 

20  "(4)  Hazardous  chemical. — The  term  'hazard- 

21  ous  chemical'  means  any  chemical  for  which  a  material 

22  safety  data  sheet  is  required  to  be  submitted  under  sec- 

23  tion  1910.1200(g)  of  title  29  of  the  Code  of  Federal 

24  Regulations,  except  that  such  term  does  not  include 

25  the  following  substances: 
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1  "(A)  Any  food,  food  additive,  color  additive, 

2  drug,  or  cosmetic  regulated  by  the  Food  and  Drug 

3  Administration. 

4  "(B)  Any  manufactured  item  which  contains 

5  a  hazardous  chemical  present  as   a  solid  which 

6  does    not    result   in    exposure    to    the    hazardous 

7  chemical  under  normal  conditions  of  use. 

8  "(C)  Any  substance  to  the  extent  it  is  used 

9  for  personal,  family,  or  household  purposes,  or  is 

10  present  in  the  same  form  and  concentration  as  a 

11  product  packaged  for  distribution  and  use  by  the 

12  general  public. 

13  "(D)  Any  substance  to  the  extent  it  is  used 

14  in  a  research  laboratory  or  a  hospital  or  other 

15  medical  facility  under  the  direct  supervision  of  a 

16  technically  qualified  individual. 

17  "(5)    Hazardous    substance    emergency. — 

18  The  term  'hazardous  substance  emergency'  means  an 

19  accidental  or  abnormal  release  of  a  covered  hazardous 

20  substance  from  a  covered  facility  which  may  present  an 

21  imminent  and  substantial  endangerment  to  the  public 

22  health  or  the  environment.  For  purposes  of  this  para- 

23  graph— 

24  "(A)  the  term  'abnormal  release'  means  a  re- 

25  lease  which  is  not  a  continuous  release  and  which 
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1  is  in  excess  of  the  normal  amounts  associated  with 

2  routine  operations  of  the  covered  facility;  and 

3  "(B)  the  term  'accidental  release'  means  a 

4  release  which  is  not  planned. 

5  "(6)    Material    safety    data    sheet. — The 

6  term  'material  safety  data  sheet'  means  the  sheet  re- 

7  quired  to  be  developed  under  section  1910.1200(g)  of 

8  title  29  of  the  Code  of  Federal  Regulations,  as  that 

9  section  may  be  amended  from  time  to  time. 

10  "(b)  TermsDefined  in  Title  I. — Terms  used  in  this 

11  title  which  are  defined  ^for- purposes  of  title  I  .shall  have  the 

12  meanings  given  by  title  I;". 

13  (b)  Authorization  of  Appropriations  for  Cer- 

14  tain  FEMA  Programs  Relating  to  Hazardous  Sub- 

15  stances. 

16  (1)  Training  and  fire  erograms. — 

17  iA)     National     emergency     training 

18  center. — There  is  authorized  to  be  appropriated 

19  to  the  -  Federals  Emergency  Management  Agency 

20  for*  the  fiscal  year  1986  and  for  each  of  the  four 

21  fiscal      years       thereafter,       not      more       than 

22  $34,911,000  for  providing,  training  and  education 

23  programs  for  Federal,  State,  and  local  personnel 

24  in  hazard  mitigation,  emergency  preparedness,  fire 

25  prevention    and    control,    disaster    response    and 
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1  long-term  disaster  recovery.  Such  programs  shall 

2  provide    special   emphasis    for   such   training   and 

3  education    with   respect   to   hazardous    chemicals. 

4  No  amount  of  such   sums   may  be   used  for  the 

5  training  program  for  which  a  separate  authoriza- 

6  tion  is  provided  under  paragraph  (2). 

7  (B)     Emergency     management     insti- 

8  tute. — There  is  authorized  to  be  appropriated  to 

9  the  Federal  Emergency  Management  Agency  for 

10  the  fiscal  year  1986  and  for  each  of  the  four  fiscal 

11  years  thereafter,  not  more  than  $10,170,000  for 

12  providing  training  in  the  areas  of  national  securi- 

13  ty,  technological  and  natural  hazards,  and  emer- 

14  gency  processes.  Such  training  shall  provide  spe- 

15  cial  emphasis  with  respect  to  emergencies  associ- 

16  ated  with  hazardous  chemicals. 

17  (2)  State  and  local  program  support. — 

18  There  is  authorized  to  be  appropriated  to  the  Federal 

19  Emergency   Management   Agency  for  the   fiscal  year 

20  1986  and  for  each  of  the  four  fiscal  years  thereafter, 

21  not  more  than  $7,000,000  for  making  grants  to  sup- 

22  port  programs  of  State  and  local  governments,  and  to 

23  support  university-sponsored  programs,  which  are  de- 

24  signed  to  improve  emergency  planning,  preparedness, 

25  mitigation,   response,   and  recovery  capabilities.   Such 
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1  programs    shall    provide"    special    emphasis    with    respect 

2  to  emergencies  associated  with  hazardous  chemicals. 

3  (3)  Other  programs. — Nothing  in  this  section 

4  shall   affect   the   availability   of   appropriations   to   the 

5  Federal  Emergency  Management  Agency  for  any  pro- 

6  grams  carried  out  by  such  agency  other  than  the  pro- 

7  grams  referred  to  in  paragraphs  (1)  and  (2). 

8  (c)  Savings  Provision. — Nothing  in  the  amendment 

9  made  by  subsection  (a)  shall  affect  the  requirements  of  the 

10  Occupational  Safety  and  Health  Act  of  1970. 

11  (d)  Pilot  Program. — 

12  (1)  Authority. — The  Administrator  of  the  Envi- 

13  ronmental  Protection  Agency  shall  carry  out  a  pilot 

14  -program    for    testing    methods    for    determining    total 

15  emissions    from   facilities    of    substances    described   in 

16  paragraph  (3).  In  carrying  out  the  program,  the  Ad- 

17  ininistrator   shall   use   quantitative   measurements   and 

18  analyses  to  the  maximum  extent  practicable. 

19  (2)  Selection  of  facilities.— The  Administra- 

20  tor  shall  carry  out  the  pilot  program  at  one  facility 

21  owned  and  operated  by  the  United  States  Government 

22  in  each  of  the  ten  regions  of  the  Environmental  Pro- 

23  tection  Agency.  The  facilities' selected*  shall  be  similar 

24  to  facilities  in  the  private  sector  so  that  the  Adminis- 


•  HR  2817  RH2 


3470 


637 

1  trator  can  determine  the  applicability  of  such  methods 

2  in  the  private  sector. 

3  (3)   Description   of   substances. — The    sub- 

4  stances  described  in  this  paragraph  are  the  following: 

5  (A)  any  substance  designated  as  toxic  or  haz- 

6  ardous   by   the   Occupational   Safety   and   Health 

7  Administration  under  the  Occupational  Safety  and 

8  Health  Act  of  1970; 

9  (B)  any  substance  listed  in  the  most  recent 

10  edition  of  the  "Annual  Report  on  Carcinogens" 

11  published  by  the  National  Toxicology  Program  of 

12  the  United  States  Public  Health  Service; 

13  (C)    any    substance   for   which   a   Threshold 

14  Limit  Value  (TLV)  has  been  established  by  the 

15  American   Conference   of   Government   Industrial 

16  Hygienists; 

17  (D)  any  substance  listed  by  the  National  Fire 

18  Protection  Association  in  "Hazardous  Chemicals 

19  Data"  (NFPA  49); 

20  (E)  any  substance  identified  in  "Occupational 

21  Health   Guidelines   for   Chemical   Hazards"   pub- 

22  lished  by  the  National  Institute  for  Occupational 

23  Safety  and  Health; 

24  (F)  any  substance  listed  by  the  National  Fire 

25  Protection  Association  and  rated  II  through  IV  as 
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1  health  hazards  or  rated   III   through   VI   as  flam- 

2  inability   or   reactivity   hazards    in    "Fire    Hazard 

3  Properties  of  Flammable  Liquids,  Gases,  Volatile 

4  Solids"  (NFPA  325M); 

5  (G)  any  substances-designated  as  a  carcinogen 

6  by    the    International    Agency    for    Research    on 

7  Cancer; 

8  (H)  any.  substance  listed  as  a  carcinogen  by 

9  the  Carcinogen  Assessment  Group  of  the  United 

10  ^Slates  Environmental  Protection  Agency; 

11  (I)  any  pesticide   the  use  of  which  is   con- 

12  trolled  under  section  6  of  the  Federal  Insecticide, 

13  Fungicide,  and  Rodenticide  Act; 

14  (J)  any  substance  listed  in  a  review  by  Na- 

15  tional  Cancer  Institute  scientists  published  in  the 

16  Journal  of  Toxicology  and  Environmental  Health, 

17  8:251-280,  tables  3  through  6,  and  in  subsequent 

18  published  reviews   by   National   Cancer   Institute 

19  scientists  of  substances  which  meet  the  criteria  of 

20  the  National  Toxicology  Program  for  significant 

21  carcinogenic  effect;  and 

22  (K)  any  substance  defined  as  a  "hazardous 

23  substance"    under    the    Comprehensive    Environ- 

24  mental    Response,    Compensation,    and    Liability 

25  Act  of  1980. 
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1  (4)  Report. — The  Administrator  shall  complete 

2  the  pilot  program  and  shall  submit  a  report  on  the  re- 

3  suits  thereof  to  the  Committees  on  Public  Works  and 

4  Transportation    and    Energy    and    Commerce    of    the 

5  House  of  Representatives  and  the  Committee  on  Envi- 

6  ronment  and  Public  Works  of  the  Senate  not  later  than 

7  two  years  after  the  date  of  the  enactment  of  this  Act. 

8  The  report  shall  discuss  the  technological  and  economic 

9  feasibility  of  emissions  and  discharge  reporting,  as  well 

10  as  the  usefulness  and  value  of  the  information  collect- 

11  ed.  The  Administrator  shall  make  recommendations  on 

12  whether  a  permanent  emissions  and  discharge  and  in- 

13  ventory  reporting  program  should  be  established  on  a 

14  continuing  basis  and,  if  so,  how  such  a  program  should 

15  be  structured. 

16  (5)    Authorization    of    appropriations. — 

17  There  is  authorized  to  be  appropriated  for  fiscal  years 

18  beginning   after   September   30,    1985,   such   sums   as 

19  may  be  necessary  to  carry  out  this  subsection. 

20  SEC.  212.  POLLUTION  LIABILITY  INSURANCE. 

21  CERCLA  is  amended  by  adding  the  following  new  title 

22  at  the  end  thereof: 

23  "TITLE  V— POLLUTION  INSURANCE 

24  "SEC.  501.  DEFINITIONS. 

25  "As  used  in  this  title — 
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1  "(l)   Insurance. — The  tenm  'insurance'   means 

2  primary  insurance,  excess  insurance,  reinsurance,  sur- 

3  plus  lines  insurance,   and  any  other  arrangemenl    for 

4  shifting  and  distributing  risk  which  is  determined  to  be 

5  insurance  under  applicable  State  or  Federal  law. 

6  "(2)  Pollution  liability. — The  term  'pollution 

7  liability'  means  liability  for  injuries  arising  from  the  re- 

8  lease  of  hazardous  substances  or  pollutants  or  contami- 

9  nants. 

10  "(3)  Risk  eetention  group. — The  term  'risk 

11  retention  group'  means  any  corporation  or  other  limit- 

12  ed  liability  association  taxable  as  a  corporation,  or  as 

13  an  insurance  company,  formed  under  the  laws  of  any 

14  State— 

15  "(A)  whose  primary  activity  consists  of  as- 

16  suming  and  spreading  all,  or  any  portion,  of  the 

17  pollution  liability  of  its  group  members; 

18  "(B)  which  is  organized  for  the  primary  pur- 

19  pose  of  conducting  the  activity  described  under 

20  subparagraph  (A); 

21  "(C)  which  is  chartered  or  licensed  as  an  in- 

22  surance  company  and  authorized  to  engage  in  the 

23  business  of  insurance  under  the  laws  of  any  State; 

24  and 
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1  "(D)  which  does  not  exclude  any  person  from 

2  membership   in   the   group   solely   to   provide   for 

3  members  of  such  a  group  a  competitive  advantage 

4  over  such  a  person. 

5  "(4)  Purchasing  group. — The  term  'purchasing 

6  group'  means  any  group  of  persons  which  has  as  one  of 

7  its  purposes  the  purchase  of  pollution  liability  insurance 

8  on  a  group  basis. 

9  "(5)  State. — The  term  'State'  means  any  State 

10  of  the  United  States  and  the  District  of  Columbia. 

1 1  "SEC.  502.  STATE  LAWS. 

12  "Nothing  in  this  title  shall  be  construed  to  affect  either 

13  the  tort  law  or  the  law  governing  the  interpretation  of  insur- 

14  ance  contracts  of  any  State.  The  definitions  of  pollution  liabil- 

15  ity  and  pollution  liability  insurance  under  any  State  law  shall 

16  not  be  applied  for  the  purposes  of  this  title,  including  recogni- 

17  tion  or  qualification  of  risk  retention  groups  or  purchasing 

18  groups. 

19  "SEC.  503.  RISK  RETENTION  GROUPS. 

20  "(a)  Exemption. — Except  as  provided  in  this  section, 

21  a  risk  retention  group  shall  be  exempt  from  the  following: 

22  "(1)  A  State  law,  rule,  or  order  which  makes  un- 

23  lawful,   or  regulates,   directly  or  indirectly,   the  oper- 

24  ation  of  a  risk  retention  group. 
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1  "(2)  A  State  law,  rule,  or  order  which  requires  or 

2  permits  a  risk  retention  group  to  participate  in  any  in- 

3  surance  insolvency  guaranty  association  to  which  an 

4  insurer  licensed  in  the  State  is  required  to  belong. 

5  "(3)  A  State  law,  rule,  or  order  which  requires 

6  any  insurance  policy  issued  to  a  risk  retention  group  or 

7  any  member  of  the  group  to  be  countersigned  by  an  in- 

8  surance  agent  or  broker  residing  in  the  State. 

9  "(4)  A  State  law,  rule,  or  order  which  otherwise 

10  discriminates  against  a  risk  retention  group  or  any  of 

11  its.  members. 

12  "(b)  Exceptions. — 

13  "(1)  State  laws  generally  applicable. — 

14  Nothing  in  subsection  (a)  shall  be  construed  to  affect 

15  the  applicability  of  State  laws  generally  applicable  to 

16  persons  or  corporations.  The  State  in  which  a  risk  re- 

17  tention  group  is  chartered  may  regulate  the  formation 

18  and  operation  of  the  group. 

19  "(2)  State  regulations  not  subject  to  ex- 

20  emption. — Subsection  (a)  shall  not  apply  to  any  State 

21  law  which  requires  a  risk  retention  group  to  do  any  of 

22  the  following: 

23  "(A)  Comply  with  the  unfair  claim  settle- 

24  ment  practices  law  of  the  State. 


•  HR  2817  RH2 


3476 


643 

1  "(B)  Pay,  on  a  nondiscriminatory  basis,  ap- 

2  plicable  premium  and  other  taxes  which  are  levied 

3  on   admitted   insurers    and   surplus   line   insurers, 

4  brokers,   or  policyholders  under  the  laws  of  the 

5  State. 

6  "(C)    Participate,     on    a    nondiscriminatory 

7  basis,  in  any  mechanism  established  or  authorized 

8  under  the  law  of  the  State  for  the  equitable  ap- 

9  portionment  among  insurers  of  pollution  liability 

10  insurance  losses  and  expenses  incurred  on  policies 

11  written  through  such  mechanism. 

12  "(D)  Submit  to  the  appropriate  authority  re- 

13  ports  and  other  information  required  of  licensed 

14  insurers  under  the  laws  of  a  State  relating  solely 

15  to     pollution     liability     insurance     losses     and 

16  expenses. 

17  "(E)  Register  with  and  designate  the  State 

18  insurance  commissioner  as  its  agent  solely  for  the 

19  purpose  of  receiving  service  of  legal  documents  or 

20  process. 

21  "(F)   Furnish,    upon   request,    such   commis- 

22  sioner  a  copy  of  any  financial  report  submitted  by 

23  the  risk  retention  group  to  the  commissioner  of 

24  the  chartering  or  licensing  jurisdiction. 
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1  "(G)  Submit  to  an  examination  by  the  State 

2  insurance  commissioner  in  any  State  in  which  the 

3  group  is  doing  business  to  determine  the  group's 

4  financial  condition,  if — 

5  "(i)  the  commissioner  has  reason  to  be- 

6  lieve  the  risk  retention  group  is  in  a  finan- 

7  cially  impaired  condition;  and 

8  "(ii)  the  commissioner  of  the  jurisdiction 

9  in   which    the    group    is    chartered   has    not 

10  begun  or  has  refused  to  initiate  an  examina- 

11  tion  of  the  group. 

12  "(H)  Comply  with  a  lawful  order  issued  in  a 

13  delinquency  proceeding  commenced  by  the  State 

14  insurance  commissioner  if  the  commissioner  of  the 

15  jurisdiction  in  which  the  group  is  chartered  has 

16  failed  to  initiate  such  a  proceeding  after  notice  of 

17  a  finding  of  financial  impairment  under  subpara- 

18  graph  (G). 

19  "(c)  Application  of  Exemptions. — The  exemptions 

20  specified  in  subsection  (a)  apply  to — 

21  "(1)  pollution  liability  insurance  coverage  provided 

22  by  a  risk  retention  group  for — 

23  "(A)  such  group;  or 

24  "(B)  any  person  who  is  a  member  of  such 

25  group; 
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1  "(2)  the  sale  of  pollution  liability  insurance  cover- 

2  age  for  a  risk  retention  group;  and 

3  "(3)  the  provision  of  insurance  related  services  or 

4  management  services  for  a  risk  retention  group  or  any 

5  member  of  such  a  group. 

6  "(d)  Agents  or  Brokers.— A  State  may  require  that 

7  a  person  acting,  or  ^offering  to  act,  as  an  agent  or  broker  for  a 

8  risk  retention  group  obtain  a  license  from  thar/^Sfeate,  except 

9  that  a  State  may  not  impose  any  qualification  or  requirement 

10  which  discriminates  against  a  nonresident  agent  or  broker. 

11  "S£C*  504.  PURCHASING  GROUPS. 

12  "(a)  Exemption.- — Except  as  provided  in  this  section, 
1*3  a  purchasing  group  is  exempt  from  the  following: 

14  "(1)  A  State  law,  rule,  or  order  which  prohibits 

15  the  establishment  of  a  purchasing  group. 

16  "(2)  A  State  law,  rule,  or  order  which  makes  it 

17  unlawful  for  an  insurer  to  provide  or  offer-  to  provide 

18  insurance  on  a  basis  providing,  to  a 'purchasing  group 

19  or  its  member,  advantages,  based  on  their  loss  and  ex- 

20  pense  experience,  not  afforded  to  other  persons  with 

21  respect   to   rates,    policy   forms,    coverages,    or   other 

22  matters. 

23  "(3)  A  State  law,  rule,  or  order  which  prohibits  a 

24  purchasing  group  or  its  members  from  purchasing  in- 
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1  surance  on  the  group  basis  described  in  paragraph  (2) 

2  of  this  subsection. 

3  "(4)  A  State  law,  rule,  or  order  which  prohibits  a 

4  purchasing  group  from  obtaining  insurance  on  a  group 

5  basis  because  the  group  has  not  been  in  existence  for  a 

6  minimum  period  of  time  or  because  any  member  has 

7  not  belonged  to  the  group  for  a  minimum  period  of 

8  time. 

9  "(5)  A  State  law,  rule,  or  order  which  requires 

10  that  a  purchasing  group  must  have  a  minimum  number 

11  of  members,  common  ownership  or  affiliation,  or  a  cer- 

12  tain  legal  form. 

13  "(6)  A  State  law,  rule,  or  order  which  requires 

14  that  a  certain  percentage  of  a  purchasing  group  must 

15  obtain  insurance  on  a  group  basis. 

16  "(7)  A  State  law,  rule,  or  order  which  requires 

17  that  any  insurance  policy  issued  to  a  purchasing  group 

18  or  any  members  of  the  group  be  countersigned  by  an 

19  insurance  agent  or  broker  residing  in  that  State. 

20  "(8)  A  State  law,  rule,  or  order  which  otherwise 

21  discriminate  against  a  purchasing  group  or  any  of  its 

22  members. 

23  "(b)  Application  of  Exemptions. — The  exemptions 

24  specified  in  subsection  (a)  apply  to  the  following: 
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1  "(1)  Pollution  liability  insurance,  and  comprehen- 

2  sive  general  liability  insurance  which  includes  this  cov- 

3  erage,  provided  to: 

4  "(A)  a  purchasing  group;  or 

5  "(B)  any  person  who  is  a  member  of  a  pur- 

6  chasing  group. 

7  "(2)  The  sale  of  any  one  of  the  following  to  a  pur- 

8  chasing  group  or  a  member  of  the  group — 

9  "(A)  Pollution  liability  insurance  and  com- 

10  prehensive  general  liability  coverage. 

11  "(B)  Insurance  related  services. 

12  "(C)  Management  services. 

13  "(c)  Agents  or  Brokers. — A  State  may  require  that 

14  a  person  acting,  or  offering  to  act,  as  an  agent  or  broker  for  a 

15  purchasing  group  obtain  a  license  from  that  State,  except 

16  that  a  State  may  not  impose  any  qualification  or  requirement 

17  which  discriminates  against  a  nonresident  agent  or  broker. 

18  "SEC.  505.  APPLICABILITY  OF  SECURITIES  LAWS. 

19  "(a)  Ownership  Interests. — The  ownership  inter- 

20  ests  of  members  of  a  risk  retention  group  shall  be  considered 

21  to  be— 

22  "(1)  exempted  securities  for  purposes  of  section  5 

23  of  the  Securities  Act  of  1933  and  for  purposes  of  sec- 

24  tion  12  of  the  Securities  Exchange  Act  of  1934;  and 
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1  "(2)    securities    lor    purposes   of   the    provisions   of 

2  section  17  of  the  Securities  Act  of  1933  and  the  provi- 

3  sions  of  section  10  of  the  Securities  Exchange  Act  of 

4  1934. 

5  "(b)  Investment  Company  Act. — A  risk  retention 

6  group  shall  not  be  considered  to  be  an  investment  company 

7  for  purposes  of  the  Investment  Company  Act  of  1940  (15 

8  U.S.C.  80a-l  et  seq.). 

9  "(c)   Blue    Sky   Law. — The    ownership   interests   of 

10  members  in  a  risk  retention  group  shall  not  be  considered 

11  securities  for  purposes  of  any  State  blue  sky  law.". 

12  SEC.  213.  RELEASES  ASSOCIATED  WITH  BRINE  DISPOSAL. 

13  Title  I  of  CERCLA  is  amended  by  adding  the  following 

14  new  section  at  the  end  thereof: 

15  "SEC.  130.  RELEASES  ASSOCIATED  WITH  BRINE  DISPOSAL. 

16  "(a)    Review. — The    Administrator    shall    conduct    a 

17  review  of  State  programs  to  protect  human  health  and  the 

18  environment  in  States  in  which  annular  injection  of  brines 

19  associated  with  oil  and  gas  production  is  permitted.   The 

20  review  shall  only  be  conducted  in  the  case  of  States  in  which 

21  there  are  more  than  2500  active  wells  at  which  annular  in- 

22  jection  is  used  as  of  the  date  of  enactment  of  this  section. 

23  "(b)  Enforcement. — 

24  "(1)  Determination. — If  the  Administrator  de- 

25  termines,  on  the  basis  of  the  review  c^^ducfsd  under 
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1  subsection  (a),  that  any  .State  subject  to  such  review  is 

2  not  adequately  enforcing  a  State  program  to  assure 

3  that  human  health  or  the  environment  will  not  be  en- 

4  dangered  by  releases  into  the  environment  associated 

5  with  the  annular  injection  or  surface  disposal  of  such 

6  brines,  the -Administrator  shall  after  jaotiee^to  the  State 

7  take  or  order  sueh  enforcement  or  corrective  ^action  in 

8  such  State  as  may  be  necessary  to  assure  protection  of 

9  human  health  or  the  environment  from  endangerment 

10  by  releases  into  the  environment  associated  with  such 

11  injection  or  other  disposal  practices. 

12  "(2)    Civil    action. — The    Administrator    may 

13  bring  a  ..civil  action  under  this  paragraph  in  the  appro- 

14  priate  United  States  district  court  to ..  require  compli- 

15  ance  with  any  enforcement  or  corrective  action  taken 

16  or  ordered  under  paragraph  (1)  in  any  State  referred  to 

17  in  subsection  (a).  The  court  may  enter  such  judgment 

18  as  protection  of  human  health  or  the  environment  may 

19  require,  including  the  imposition  of  a  civil  penalty  not 

20  to  exceed  $5,000  for  each  day  of  violation  of  any  en- 

21  forcement  or  corrective  action  taken  or  ordered  by  the 

22  Administrator. 

23  "(c)  Deadlines. — The  review  required  under  subsec- 

24  tion  (a)  shall  be  completed,  and  any  enforcement  or  corrective 

25  action  taken  or  ordered  under  subsection  (b)  commenced,  no 
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1  later  than  18  months  after  the  date  of  the  enaetment  of  this 

2  section. 

3  "(d)  Definition. — For  purposes  of  this  section,  the 

4  term  'annular  injection'  means  the  reinjection  of  brines  asso- 

5  ciated  with  the  production  of  oil  or  gas  between  the  produc- 

6  tion  and  surface  casings  of  a  conventional  oil  or  gas  produc- 

7  ing  well." 

8  SEC.  214.  RADON  GAS. 

9  (a)  National  Assessment. — The   Administrator  of 

10  the  Environmental  Protection  Agency  (hereinafter  in  this 

11  section  referred  to  as  the  "Administrator")  shall — 

12  (1)  identify  the  locations  in  populated  areas  in  the 

13  United  States  where  radon  gas  and  radon  daughters 

14  are  forming  from  naturally  occurring  deposits  of  urani- 

15  um  and  are  collecting  in  residences  and  other  struc- 

16  tures; 

17  (2)  assess  for  each  location  identified  under  para- 

18  graph  (1)  the  amounts  of  radon  gas  and  radon  daugh- 

19  ters  that  are  forming  and  the  amounts  that  are  present 

20  in  residences  and  other  structures;  and 

21  (3)  determine  the  level  of  radon  gas  and  radon 

22  daughters  which  poses  a  threat  to  human  health  and 

23  assess  for  each  location  identified  under  paragraph  (1) 

24  the  extent  of  the  threat  to  human  health. 
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1  The  Administrator  shall  submit  a  report  to  Congress  on  the 

2  results  of  the  assessment  conducted  under  this  subsection  not 

3  later  than  one  year  after  the  date  of  the  enactment  of  this 

4  Act. 

5  (b)  Demonstration  Program. — 

6  (1)  In  general. — The  Administrator  ishall  con- 

7  duct  a  demonstration  program  to  test  methods  of  re- 

8  ducing  or  eliminating  the  threat  to  human  health  of 

9  radon  gas  and  radon  daughters.  Such  methods  shall  in- 

10  elude  venting  of  residences  and  other  structures  and 

11  any  other  methods  the  Administrator  determines  may 

12  be  effective  in  reiucing  or  eliminating  such  threat.  The 

13  demonstration  program  under  this  section  shall  be  con- 

14  ducted  at  the  Reading  Prong,  Pennsylvania  and  New 

15  Jersey,  and  at  such  other  sites  as  the  Administrator 

16  considers  appropriate. 

17  (2)   Reports. — The   Administrator   shall   submit 

18  interim  reports  not  later  than  September  30,  1986,  and 

19  September  30,  1987,  on  the  status  of  the  demonstra- 

20  tion  program  carried  out  under  this  subsection.   The 

21  Administrator  shall  submit  a  final  report  on  the  results 

22  of  such  program  not  later  than  December  31,  1988. 

23  (3)  Authorization. — There  is  authorized  to  be 

24  appropriated  for  fiscal  y«ars  1986,  1987,  and  1988  a 

25  total  of  $4,000,000  to  carry  out  this  subsection. 
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1  SEC.  215.  OVERSIGHT  AND  REPORTING  REQUIREMENTS. 

2  Section  301  of  CERCLA  is  amended  by  adding  at  the 

3  end  thereof  the  following  new  subsection: 

4  "(h)  Oversight  and  Reporting  Requirements. — 

5  "(1)  Congressional  oversight. — The  appro- 

6  priate  authorizing  committees  of  Congress  shall  con- 

7  duct  oversight  hearings  not  less  often  than  annually  to 

8  ensure  that  this  Act  is  being  implemented  according  to 

9  the  purposes  of  this  Act  and  congressional  intent  in  en- 

10  acting  this  Act. 

11  "(2)  Annual  report  by  epa. — The  Administra- 

12  tor    of   the    Environmental    Protection    Agency    shall 

13  submit  a  report  annually  to  the  Committees  on  Public 

14  Works  and  Transportation  and  Energy  and  Commerce 

15  of  the  House  of  Representatives  and  the  Committee  on 

16  Environment  and  Public  Works  of  the  Senate  on  the 

17  progress  achieved  in  implementing  this  Act.  In  addition 

18  such  report  shall  specifically  include — 

19  "(A)  a  detailed  description  of  each  feasibility 

20  study  carried  out  at  a  facility  under  title  I  of  this 

21  Act; 

22  "(B)  the  status  and  estimated  date  of  com- 

23  pletion  of  each  such  study; 

24  "(C)  notice  of  each  such  study  which  will  not 

25  meet  a  previously  published  schedule  for  comple- 

26  tion  and  the  new  estimated  date  for  completion; 
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1  "(D)  an  evaluation  of  newly  developed  feasi- 

2  ble  and  achievable  permanent  treatment  technol- 

3  ogies;  and 

4  "(E)  progress  made  in  reducing  the  number 

5  of  facilities  in  the  Interim  Category  on  the  Na- 

6  tional  Priorities  List.". 

7  TITLE  III— PROVISIONS  RELATING  TO  TAXATION 

8  SEC.  301.  5-YEAR  EXTENSION. 

9  (a)  In  General. — 

10  .(1)  Subsection  (d)  of  section  4611  of  frhe  Internal 

11  -Revenue    Code   of    1954   (relating  to  -  termination)   is 

12  amended  as  follows: 

13  (A)  Strike  out  "$900,000,000"  and  insert  in 

14  lieu-thereof  "$4,900,000,000". 

15  -(B)  Strike  out  "$500,000,000"  and  insert  in 

16  lieu  thereof  "$2,700,000,000". 

17  (C)  Strike  out  "1985",  "1983",  and  "1984" 

18  and  insert  in  lieu  thereof  "1990",  "1988",  and 

19  "1989",  respectively. 

20  (2)  Section  303  of  the  CERCLA  is  repealed. 

21  (b)  Effective  Date. — The  amendments  made  by  this 

22  section  shall  take  effect  October  1,  1985. 

23  SEC.  302.  REPEAL  OF  POST-CLOSURE  TAX  AND  TRUST  FUND. 

24  (a)  Repeal  of  Tax. — 
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(1)  Subchapter  C  of  chapter  38  of  the  Internal 
Revenue  Code  of  1954  (relating  to  tax  on  hazardous 
wastes)  is  repealed. 

(2)  The  table  of  subchapters  for  such  chapter  38 
is  amended  by  striking  out  the  item  relating  to  sub- 
chapter C. 
(b)  Repeal  of  Trust  Fund. — Section  232  of  the 

8  Hazardous   Substance   Response   Revenue   Act  of   1980  is 

9  repealed. 

10  (c)  Effective  Date. — The  amendments  made  by  this 

11  section  shall  take  effect  October  1,  1983. 

12  SEC.  303.  TAX  ON  CHEMICAL  FEEDSTOCKS. 

13  (a)  In  General. — Subchapter  B  of  chapter  38  of  the 

14  Internal  Revenue  Code  of  1954  (relating  to  tax  on  certain 

15  chemicals)  is  amended  to  read  as  follows: 

16  "Subchapter  B — Tax  on  Certain  Chemicals 

"Sec.  4661.  Imposition  of  tax. 

"Sec.  4662.  Definitions  and  special  rules. 

17  "SEC.  4661.  IMPOSITION  OF  TAX. 

18  "(a)  Genekal  Rule. — There  is  hereby  imposed  a  tax 

19  on  any  taxable  chemical  sold  by  the  manufacturer,  producer, 

20  or  importer  thereof. 

21  "(b)  Amount  of  Tax. — The  amount  of  the  tax  im- 

22  posed  by  subsection  (a)  shall  be  determined  in  accordance 

23  with  the  following  table: 
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The  tax  is  the 
following  amount 

"In  the  ease  of:  per  ton: 

Acetylene $4.87 

Benzene 4.87 

Butane 4.87 

Butylene 4.87 

Butadiene 4.87 

Ethylene 4.87 

Methane 3.44 

Napthalene 4.87 

Propylene 4.87 

Toluene 4.87 

Xylene 4.87 

Ammonia 2.64 

Antimony 4.45 

Antimony  trioxide 3.75 

Arsenic 4.45 

Arsenic  trioxide 3.41 

Barium  sulfide 2.30 

Bromine 4.45 

Cadmium 4.45 

Chlorine 2.70 

Chromium 4.45 

Chromite 1.52 

Potassium  dichromate 1.69 

Sodium  dichromate 1.87 

Cohalt 4.45 

Cupric  sulfate 1.87 

Cupric  oxide 3.59 

Cuprous  oxide 3.97 

Hydrochloric  acid 0.29 

Hydrogen  fluoride 4.23 

Lead  Oxide 4.14 

Mercury 4.45 

Nickel 4.45 

Phosphorous 4.45 

Stannous  chloride 2.85 

Stannic  chloride 2.12 

Zinc  chloride 2.22 

Zinc  sulfate 1.90 

Potassium  hydroxide 0.22 

Sodium  hydroxide 0.28 

Sulfuric  acid 0.26 

Nitric  acid 0.24. 

1  "(c)  Termination. — No  tax  shall  be  imposed  under 

2  this  section  during  any  period  during  which  no  tax  is  imposed 

3  under  section  4611(a). 
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1  "SEC.  4662.  DEFINITIONS  AND  SPECIAL  RULES 

2  "(a)  Definitions. — For  purposes  of  this  subchapter — 

3  "(1)  Taxable  chemical. — Except  as  provided 

4  in  subsection  (b),   the  term  'taxable  chemical'   means 

5  any  substance — 

6  "(A)  which  is  listed  in  the  table  under  sec- 

7  tion  4661(b),  and 

8  "(B)  which  is  manufactured  or  produced  in 

9  the    United    States    or   entered    into    the    United 

10  States  for  consumption,  use,  or  warehousing. 

11  "(2)  United  states. — The  term  'United  States' 

12  has  the  meaning  given  such  term  by  section  4612(a)(4). 

13  "(3)  Importer. — The  term  'importer'  means  the 

14  person  entering  the  taxable  chemical  for  consumption, 

15  use,  or  warehousing. 

16  "(4)  Ton.— The  term  'ton'  means  2,000  pounds. 

17  In  the  case  of  any  taxable  chemical  which  is  a  gas,  the 

18  term  'ton'  means  the  amount  of  such  gas  in  cubic  feet 

19  which  is  the  equivalent  of  2,000  pounds  on  a  molecular 

20  weight  basis. 

21  "(5)  Fractional  part  of  ton. — In  the  case  of 

22  a  fraction  of  a  ton,  the  tax  imposed  by  section  4661 

23  shall  be  the  same  fraction  of  the  amount  of  such  tax 

24  imposed  on  a  whole  ton. 

25  "(b)  Exceptions;  Other  Special  Rules. — For  pur- 

26  poses  of  this  subchapter — 
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1  "(1)  Methane  or  butane  used  as  a  fuel. — 

2  Under  regulations  prescribed  <by  the  Secretary,  meth- 

3  ane  or  butane  shall* be  treated  as  a  taxable  chemical 

4  only  if  it  is  used  otherwise  than  as  a  fuel  or  in  the 

5  manufacture,  or  production  of  any  motor  fuel,  diesel 

6  fuel,  aviation  fuel,  or*  jet  fuel  (and,  for  purposes  of  sec- 

7  tion  4611(a),  the  person  so  using  it  shall  be  treated  as 

8  the.  manufacturer  thereof). 

9  "(2)  Substances  used  in  the  fboduction  of 

10  fertilizer. — 

11  "(A)  In  general. — In  the  case  of  a  nitric 

12  acid,  sulfuric  acid,  ammonia,  OKimethane  used  to 

13  produce   ammonia  which  is   a  qualified  fertilizer 

14  substance,  no  tax  shall  be  imposed  under  section 

15  4661(a). 

16  "(B)  Qualified  fertilized  substance. — 

17  For  purposes  of  this  section,  the  term  'qualified 

18  fertilizer  substance'  means  any  substance — 

19  "(i)  used  in  a  qualified  fertilizer  use  by 

20  the  manufacturer,  producer,  or  importer, 

21  "(ii)  sold  for  use  by  any  purchaser  in  a 

22  qualified  fertilizer  use,  or 

23  "(iii)  sold  for  resale  by  any  purchaser 

24  for  use,  or  resale  for  ultimate  use,  in  a  quali- 

25  fied  fertilizer  use. 
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"(C)    Qualified    fertilizer    use. — The 

2  term  'qualified  fertilizer  use'  means  any  use  in  the 

3  manufacture    or    production    of    fertilizer    or    for 

4  direct  application  as  a  fertilizer. 

5  "(D)   Taxation   of   nonqualified   sale 

6  OR  use. — For  purposes  of  section  4661(a),  if  no 

7  tax  was  imposed  by  such  section  on  the  sale  or 

8  use  of  any  chemical  by  reason  of  subparagraph 

9  (A),  the  first  person  who  sells  or  uses  such  chemi- 

10  cal  other  than  in  a  sale  or  use  described  in  sub- 

11  paragraph  (A)  shall  be  treated  as  the  manufactur- 

12  er  of  such  chemical. 

13  "(3)  Sulfuric  acid  produced  as  a  byprod- 

14  uct  of  air  pollution  control. — In  the  case  of 

15  sulfuric  acid  produced  solely  as  a  byproduct  of  and  on 

16  the  same  site  as  air  pollution  control  equipment,  no  tax 

17  shall  be  imposed  under  section  4661. 

18  "(4)   Substances   derived   from   coal. — For 

19  purposes  of  this  subchapter,  the  term  'taxable  chemi- 

20  cal'  shall  not  include  any  substance  to  the  extent  de- 

21  rived  from  coal. 

22  "(5)  Substances  used  in  the  production  of 

23  motor  fuel,  etc. — 

24  "(A)    In    general. — In    the    case    of    any 

25  chemical  described  in  subparagraph  (D)  which  is  a 
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1  qualified  fuel  substance,  no  tax  shall  be  imposed 

2  under  section  4661(a). 

3  "(B)    Qualified    fuel    substance. — For 

4  purposes  of  this  section,  the  term  'qualified  fuel 

5  substance'  means  any  substance — 

6  "(i)  used  in  a  qualified  fuel  use  by  the 

7  manufacturer,  producer,  or  importer, 

8  "(ii)  sold  for  use  by  any  purchaser  in  a 

9  qualified  fuel  use,  or 

10  "(iii)  sold  for  resale  by  any  purchaser 

11  for  use,  or  resale  for  ultimate  use,  in  a  quali- 

12  fied  fuel  use. 

13  "(C)  Qualified  .fuel  use. — For  purposes 

14  of  this  subsection,   the   term   'qualified  fuel  use' 

15  means — 

16  "(i)  any  use  in  the  manufacture  or  pro- 

17  duction  of  any  motor  fuel,  diesel  fuel,  avia- 

18  tion  fuel,  or  jet  fuel,  or 

19  "(ii)  any  use  as  such  a  fuel. 

20  "(D)  Chemicals  to  which  paragraph 

21  applies. — For  purposes   of  this   subsection,   the 

22  chemicals  described  in  this  subparagraph  are  acet- 

23  ylene,    benzene,    butylene,    butadiene,    ethylene, 

24  naphthalene,  propylene,  toluene,  and  xylene. 
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1  "(U)    Taxation    OF    NONQUALIFIED    BALE 

2  OR  USE. — For  purposes  of  section  4661(a),  if  no 

3  tax  was  imposed  by  such  section  on  the  sale  or 

4  use  of  any  chemical  by  reason  of  subparagraph 

5  (A),  the  first  person  who  sells  or  uses  such  chemi- 

6  cal  other  than  in  a  sale  or  use  described  in  sub- 

7  paragraph  (A)  shall  be  treated  as  the  manufactur- 

8  er  of  such  chemical. 

9  "(6)    Substance    having    transitory    pres- 

10  ence  during  refining  process,  etc. — 

11  "(A)  In  general. — No  tax  shall  be  imposed 

12  under  section  4661(a)  on  any  taxable  chemical  de- 

13  scribed  in  subparagraph  (B)  by  reason  of  the  tran- 

14  sitory  presence  of  such  chemical  during  any  proc- 

15  ess  of  smelting,  refining,  or  otherwise  extracting 

16  any  substance  not  subject  to  tax  under   section 

17  4661(a). 

18  "(B)    Chemicals    to    which    subpara- 

19  graph  (A)  applies. — The  chemicals  described  in 

20  this  subparagraph  are — 

21  "(i)  barium  sulfide,  cupric  sulfate,  cupric 

22  oxide,  cuprous  oxide,  lead  oxide,  zinc  chlo- 

23  ride,  and  .zinc  sulfate,  and 

24  "(ii)  any  solution  or  mixture  containing 

25  any  chemical  described  in  clause  (i). 
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1  "(C)  Removal  treated  as  use. — Nothing 

2  in  subparagraph  (A)  shall  be  construed  to  apply  to 

3  any  chemical  which  is  removed  from  or  ceases  to 

4  be  part  of  any  smelting,  refining,  or  other  extrac- 

5  tion  process. 

6  "(7)  Substances  used  in  the  production  of 

7  animal  feed. — 

8  "(A)   In  general. — In  the   case   of  nitric 

9  acid,  sulfuric  acid,  ammonia,  or  methane  used  to 

10  produce  ammonia,  which  is  a  qualified  animal  feed 

11  substance,  no  tax  shall  be  imposed  under  section 

12  4661(a). 

13  "(B)     Qualified     animal     feed     sub- 

14  stance. — For  purposes  of  this  section,  the  term 

15  'qualified  animal  feed  substance'  means  any  sub- 

16  stance — 

17  "(i)  used  in  a  qualified  animal  feed  use 

18  by  the  manufacturer,  producer,  or  importer, 

19  "(ii)  sold  for  use  by  any  purchaser  in  a 

20  qualified  animal  feed  use,  or 

21  "(hi)  sold  for  resale  by  any  purchaser 

22  for  use,  or  resale  for  ultimate  use,  in  a  quali- 

23  fied  animal  feed  use. 

24  "(C)  Qualified  animal  feed  use. — The 

25  term  'qualified  animal  feed  use'  means  any  use  in 
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1  the   manufacture  or  production  of  animal   Iced   or 

2  animal  feed  supplements,  or  of  ingredients  used  in 

3  animal  feed  or  animal  feed  supplements. 

4  "(D)   Taxation    of   nonqualified   sale 

5  OR  use. — For  purposes  of  section  4661(a),  if  no 

6  tax  was  imposed  by  such  section  on  the  sale  or 

7  use  of  any  chemical  by  reason  of  subparagraph 

8  (A),  the  first  person  who  sells  or  uses  such  chemi- 

9  cal  other  than  in  a  sale  or  use  described  in  sub- 

10  paragraph  (A)  shall  be  treated  as  the  manufactur- 

11  er  of  such  chemical. 

12  "(c)   Use   by   Manufacturer,   Etc.,   Considered 

13  Sale. — Except  as  provided  in  subsection  (b),  if  any  person 

14  manufactures,  produces,  or  imports  a  taxable  chemical  and 

15  uses  such  chemical,  then  such  person  shall  be  liable  for  tax 

16  under  section  4661  in  the  same  manner  as  if  such  chemical 

17  were  sold  by  such  person. 

18  "(d)  Refund  or  Credit  for  Certain  Uses. — 

19  "(1)  In  general. — Under  regulations  prescribed 

20  by  the  Secretary,  if — 

21  "(A)  a  tax  under  section  4661  was  paid  with 

22  respect  to  any  taxable  chemical,  and 

23  "(B)  such  chemical  was  used  by  any  person 

24  in   the   manufacture   or   production   of   any   other 
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1  substance  the  sale  of  which  by  such  person  would 

2  be  taxable  under  such  section, 

3  then  an  amount  equal  to  the  tax  so  paid  shall  be  al- 

4  lowed  as  a  credit  or  refund  (without  interest)  to  such 

5  person  in  the  same  manner  as  if  it  were  an  overpay- 

6  ment  of  tax  imposed  by  such  section.  In  any  case  to 

7  which  this  paragraph  applies,  the  amount  of  any  such 

8  credit  or  refund  shall  not  exceed  the  amount  of  tax  im- 

9  posed  by  such  section  on  the  other  substance  manufac- 

10  tured  or  produced. 

11  "(2)   Use    as    fertilizer. — Under   regulations 

12  prescribed  by  the  Secretary,  if — 

13  "(A)  a  tax  under  section  4661  was  paid  with 

14  respect  to  nitric  acid,  sulfuric  acid,  ammonia,  or 

15  methane  used  to  make  ammonia  without  regard  to 

16  subsection  (b)(2),  and 

17  "(B)  any  person  uses  such  substance  as  a 

18  qualified  fertilizer  substance, 

19  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

20  over   the   tax   determined   with   regard   to   subsection 

21  (b)(2)  shall  be  allowed  as  a  credit  or  refund  (without 

22  interest)  to  such  person  in  the  same  manner  as  if  it 

23  were  an  overpayment  of  tax  imposed  by  this  section. 

24  "(3)  Use  as  qualified  fuel. — Under  regula- 

25  tions  prescribed  by  the  Secretary,  if — 
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1  "(A)  a  tax  under  section  4661   was  paid  with 

2  respect  to  any  chemical  described  in  subparagraph 

3  (D)  of  subsection  (b)(5)  without  regard  to  subsec- 

4  tion  (b)(5),  and 

5  "(B)   any   person   uses   such   chemical   as   a 

6  qualified  fuel  substance, 

7  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

8  over   the    tax   determined   with   regard   to    subsection 

9  (b)(5)  shall  be  allowed  as  a  credit  or  refund  (without 

10  interest)  to  such  person  in  the  same  manner  as  if  it 

11  were  an  overpayment  of  tax  imposed  by  this  section. 

12  "(4)    Use    in    the    peoduction    of    animal 

13  feed. — Under  regulations  prescribed  by  the  Secretary, 

14  if— 

15  "(A)  a  tax  under  section  4661  was  paid  with 

16  respect  to  nitric  acid,  sulfuric  acid,  ammonia,  or 

17  methane    used    to    produce     ammonia,     without 

18  regard  to  subsection  (b)(7),  and 

19  "(B)  any  person  uses   such  substance  as   a 

20  qualified  animal  feed  substance, 

21  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

22  over   the    tax   determined   with   regard   to    subsection 

23  (b)(7)  shall  be  allowed  as  a  credit  or  refund  (without 

24  interest)  to  such  person  in  the  same  manner  as  if  it 

25  were  an  overpayment  of  tax  imposed  by  this  section. 
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1  "(e)  Disposition  of  Revenues  From  Puerto  Rico 

2  and  the  Virgin  Islands. — The  provisions  of  subsections 

3  (a)(3)  and  (b)(3)  of  section  7652  shall  not  apply  to  any  tax 

4  imposed  by  section  4661." 

5  (c)  Effective  Date. — The  amendments  made  by  this 

6  section  shall  take  effect  on  October  1,  1985. 

7  SEC.  304.  WASTE  END  TAX. 

8  There  shall  be  imposed  under  the  Internal  Revenue 

9  Code  of  1954  a  waste  end  tax,  determined  on  a  dry-weight 

10  basis,    sufficient    to    raise    revenues    in    the    amount    of 

11  $250,000,000  in  each  of  the  first  five  fiscal  years  after  fiscal 

12  year  1985  for  deposit  into  the  Hazardous  Substances  Super- 

13  fund  established  by  section  221  of  the  Comprehensive  Envi- 

14  ronmental   Response,   Compensation,   and  Liability   Act  of 

15  1980. 

16  SEC.  305.  BROAD-BASED  TAX. 

17  There  shall  be  imposed  under  the  Internal  Revenue 

18  Code  of  1954  a  broad-based  corporate  tax  sufficient  to  raise 

19  revenues  in  the  amount  of  $720,000,000  in  each  of  the  first 

20  five  fiscal  years  after  fiscal  year  1985  for  deposit  in  the  Haz- 

21  ardous  Substances  Superfund  established  by  section  221  of 

22  the  Comprehensive  Environmental  Response,  Compensation, 

23  and  Liabilitv  Act  of  1980. 
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1  SEC.  :to<i.  TAX  FOR  PETROLEUM  RELEASE  RESPONSE  AC- 

2  COUNT. 

3  There   shall   be   imposed   under  the   Internal   Revenue 

4  Code  of  1954  such  taxes  as  are  necessary  to  raise  revenues 

5  in  the  amount  of  $180,000,000  in  each  of  the  first  5  fiscal 

6  years  after  fiscal  year  1985  for  deposit  in  the  Petroleum  Re- 

7  lease  Response  Account  established  under  section  206  of  this 

8  Act  (the /'Separate  Account").  No  amount  of  such  taxes  shall 

9  be  imposed  during  any  calendar  quarter  if,  on  the  last  day  of 

10  the  preceding  calendar  quarter,  the  unobligated  balance  of 

11  the  Petroleum  Release  Response  Account  (the  "Separate  Ac- 

12  xcount")  exceeds  $100,000,000.  Such  taxes  shall  be  imposed 

13  during  any- calendar  quarter,  if  on  the  last  day  of  the  preced- 

14  ing  calendar  quarter,  the  unobligated  balance  of  the  Petrole- 

15  um  Release  Response  Account  (the  "Separate  Account")  is 

16  less  than  $80,000,000. 

17  SEC.  307.  TAX  ON  IMPORTED  SUBSTANCES. 

18  (a)   Imposition   of   Tax. — There    shall   be  imposed 

19  under  the  Internal  Revenue  Code  of  1954  a  tax  described  in 

20  subsection   (b)   in   amounts   sufficient   to   raise   revenues   of 
-21  $300,000,000  in  each  of  the  five  fiscal  years  after  fiscal  year 

22  1985  for  deposit  into  the  Hazardous  Substances  Superfund 

23  established  by  section  221  of  the  Comprehensive  Environ- 

24  mental  Response,  Compensation,  and  Liability  Act  of  1980. 

25  (b)  Description  of  Tax. — A  tax  is  described  in  this 

26  subsection  only  if  the  tax  is  an  ad  valorem  tax  and  is  imposed 
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1  on  the  sale,  by  the  importer,  of  any  substance  which  is  direct- 

2  ly  or  substantially  manufactured  or  produced  from  materials 

3  or  feedstocks  consisting  of  one  or  more  taxable  chemicals  (as 

4  defined  in  section  4662(a)  of  the  Internal  Revenue  Code  of 

5  1954). 

6  (c)  Effective  Date. — The  tax  imposed  by  this  section 

7  should  take  effect  January  1,  1986. 

8  TITLE  IV— COMPREHENSIVE  OIL  POLLUTION 

9  LIABILITY  AND  COMPENSATION 

10  SEC.  400.  SHORT  TITLE. 

11  This  title  may  be  cited  as  the  "Comprehensive  Oil  Pol- 

12  lution  Liability  and  Compensation  Act". 

13  Subtitle  A — Oil  Pollution  Liability  and  Compensation 

14  SEC.  401.  DEFINITIONS. 

15  For  purposes  of  this  subtitle,  the  term — 

16  (1)  "claim"  means  a  demand  in  writing  for  a  sum 

17  certain; 

18  (2)    "cleanup   costs"    means   costs   of  reasonable 

19  measures  taken,  after  an  incident  has  occurred,  to  pre- 

20  vent,    minimize,    or   mitigate    oil   pollution   from   that 

21  incident; 

22  (3)  "discharge"  means  any  emission,  intentional 

23  or  unintentional,  and  includes  spilling,  leaking,  pump- 

24  ing,  pouring,  emptying,  or  dumping; 
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1  (4)  "facility"  means  a  structure,  or  group  of  struc- 

2  tures,  which  is  either — 

3  (A)  located,  in  whole  or  in  part,  on  the  outer 

4  Continental  Shelf  and  used  for  the  purposes  of  ex- 

5  ploring  for,  drilling  for,  producing,  storing,  han- 

6  dling,  transferring,  processing,  or  transporting  oil 

7  produced  from  the  outer  Continental  Shelf,  or 

8  (B)  licensed  under  the  Deepwater  Port  Act 

9  of  1974; 

10  (5)  "foreign  claimant"  means  any  person  residing 

11  in  a  foreign  country,  the  government  of  a  foreign  coun- 

12  try,  or  any  agency  or  political  subdivision  thereof,  who 

13  asserts  a  claim; 

14  (6)  "Fund"  means  the  Marine  Oil  Pollution  Com- 

15  pensation  Fund  established  by  subtitle  B  of  this  title; 

16  (7)  "guarantor"  means  the  person,  other  than  the 

17  responsible  party,  who  provides  evidence  of  financial 

18  responsibility  for  a  responsible  party; 

19  (8)  "incident"  means  any  occurrence  or  series  of 

20  occurrences  having  the  same  origin,  involving  one  or 

21  more   vessels,    facilities,    or   any   combination   thereof, 

22  which   causes,    or   poses    a    substantial    threat,    of   oil 

23  pollution; 

24  (9)  "inland  oil  barge"  means  a  non-self-propelled 

25  vessel,  carrying  oil  in  bulk  as  cargo  or  in  residue  from 
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1  cargo  and  certificated  to  operate  only  on  the  internal 

2  waters  of  the  United  States  while  operating  in  such 

3  waters; 

4  (10)  "internal  waters  of  the  United  States"  means 

5  those  waters  of  the  United  States  lying  inside  the  base- 

6  line  from  which  the   territorial   sea  is  measured  and 

7  those  waters  outside  that  baseline  which  are  a  part  of 

8  the  Gulf  Intracoastal  Waterway; 

9  (11)  "lessee"  means  a  person  holding  a  leasehold 

10  interest  in  an  oil  and  gas  lease  on  submerged  lands  of 

11  the    outer    Continental    Shelf   granted   or   maintained 

12  under  the  Outer  Continental  Shelf  Lands  Act; 

13  (12)  "licensee"  means  a  person  holding  a  license 

14  issued  under  the  Deepwater  Port  Act  of  1974; 

15  (13)  "mobile  offshore  drilling  unit"  means  every 

16  watercraft  or  other  contrivance  (other  than  a  public 

17  vessel  of  the  United  States)  capable  of  use  as  a  means 

18  of  transportation  on  water  and  as  a  means  of  drilling 

19  for  oil  on  the  outer  Continental  Shelf; 

20  (14)  "natural  resources"  means  living  and  nonliv- 

21  ing  resources  belonging  to,  managed  by,  held  in  trust 

22  by,   appertaining   to,   or   otherwise   controlled  by   the 

23  United  States  (including  the  resources  of  the  fishery 

24  conservation  zone  established  by  the  Fishery  Conserva- 
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1  tion  and  Management  Acl  of  1976),  any  State  or. local 

2  government,  or  Any  foreign  government; 

3  (15)  "navigable  waters"  means  the  waters  of  the 

4  United  States,  including  the  territorial  sea; 

5  (16)  ".oil"  means  petroleum,  including  crude  oil  or 

6  any  fraction  or  residue  therefrom; 

7  (17)  "oil  pollution"  means — 

8  (A)  the  presence  of  oil  in  or  on  the  navigable 

9  waters  or  on  land  within  the  United  States  imme- 

10  diately  adjacent  thereto,  or  in  or  on  the  waters  of 

11  the  contiguous  zone — 

12  (i)  which  has  been  discharged  from  a 

13  vessel  or  facility;  and 

14  (ii)  which  has  been  discharged  in  quanti- 

15  ties  which  the  President  has  determined  may 

16  be  harmful  pursuant  to  paragraph  (4)  of  sub- 

17  section   (b)   of   section   311    of   the   Federal 

18  Water  Pollution  Control  Act; 

19  (B)  the  presence  of  oil  (other  than  natural 

20  seepage)  in  or  on  waters   outside  the  territorial 

21  limits   of  the  United  States   and  of  any  foreign 

22  country — 

23  (i)  which  has  been  discharged  in  connec- 

24  tion    with    activities    conducted    under    the 

25  Outer  Continental  Shelf  Lands  Act; 
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1  (ii)  which  has  been  discharged  from  a 

2  deepwater  port  licensed  under  the  Deepwa- 

3  ter  Port  Act  of  1974  or  from  a  vessel  tran- 

4  siting  to  or  from  a  deepwater  port  and  locat- 

5  ed  in  a  safety  zone  of  a  deepwater  port  li- 

6  censed  under  such  Act; 

7  (iii)  causing  injury  to  or  loss  of  natural 

8  resources;  or 

9  (iv)  which  has  been  discharged,  before 

10  being  brought  ashore  in  a  port  in  the  United 

11  States,  from  a  ship  that  received  such  oil  at 

12  the    terminal    of    the    pipeline    constructed 

13  under  the  Trans- Alaska  Pipeline  Authoriza- 

14  tion  Act  (43  U.S.C.  1651  et  seq.)  for  trans- 

15  portation  to  a  port  in  the  United  States;  and 

16  (C)  the  presence  of  oil  (other  than  natural 

17  seepage)  in  or  on  the  waters,  including  the  territo- 

18  rial    sea,    or    adjacent    shoreline,    of    a    foreign 

19  country — 

20  (i)  which  has  been  discharged  from  a 

21  vessel  located  within  the  navigable  waters; 

22  (ii)  which  has  been  discharged  in  con- 

23  nection  with  activities  conducted  under  the 

24  Outer  Continental  Shelf  Lands  Act: 
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1  (iii)  which  has  been  discharged  from  a 

2  deepwater  port  licensed  under  the   Deepwa- 

3  ter  Port  Act  of  1974  or  a  vessel  transiting  to 

4  or  from  a  deepwater  port  and  located  in  a 

5  safety  zone  of  a  deepwater  port  under  such 

6  Act;  or 

7  (iv)  which,  in  the  case  of  the  waters  or 

8  adjacent  shoreline  of  Canada,  has  been  dis- 

9  charged,   before  being  brought   ashore   in   a 

10  port  in  the  United  States,  from  a  ship  that 

11  received  such  oil  at  the  terminal  of  the  pipe- 

12  line    constructed    under    the    Trans- Alaska 

13  Pipeline  Authorization  Act  (43  U.S.C.  1651 

14  et  seq.)  for  transportation  to  a  port  in  the 

15  United  States; 

16  (18)  "operator"  means — 

17  (A)  in  the  case  of  a  vessel,  a  charterer  by 

18  demise  or  any  other  person,   except  the  owner, 

19  who   is   responsible   for   the   operation,   manning, 

20  victualing,  and  supplying  of  the  vessel;  or 

21  (B)  in  the  case   of  a  pipeline,   any  person, 

22  except  the  owner,  who  is  responsible  for  the  oper- 

23  ation    of   such   pipeline    by    agreement   with    the 

24  owner; 
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1  (19)  "outer  Continental  Shelf"  has  the  meaning 

2  set  forth  in  subsection  (a)  of  section  2  of  the  Outer 

3  Continental  Shelf  Lands  Act; 

4  (20)  "owner"  means,  in  the  case  of  a  vessel  or  a 

5  pipeline,  any  person  holding  title  to,  or  in  the  absence 

6  of  title,  any  other  indicia  of  ownership  of,  the  vessel  or 

7  pipeline,  whether  by  lease,  permit,  contract,  license,  or 

8  other  form  of  agreement,  except  that  such  term  does 

9  not  include  a  person  who,  without  participating  in  the 

10  managemeht  or  operation  of  a  vessel  or  a  pipeline, 

11  holds  indicia  of  ownership  primarily  to  protect  his  secu- 

12  rity  interest  in  the  vessel  or  pipeline; 

13  (21)  "permittee"  means  a  person  holding  an  au- 

14  thorization,  license,  or  permit  for  geological  exploration 

15  issued  under  section  11  of  the  Outer  Continental  Shelf 

16  Lands  Act; 

17  (22)  "person"  means  an  individual,  firm,  corpora- 

18  tion,  association,  partnership,  consortium,  joint  venture, 

19  or  any  other  commercial,  legal,  or  governmental  entity; 

20  (23)  "public  vessel"  means  a  vessel  which — 

21  (A)  is  owned  or  chartered  by  demise,  and  op- 

22  erated  by  (i)  the  United  States,  (ii)  a  State  or  po- 

23  litical  subdivision  thereof,  or  (iii)  a  foreign  govern- 

24  ment,  and 

25  (B)  is  not  engaged  in  commercial  service; 

•HR  2817  RH2 


3507 


674 

1  (24)  "removal  costs"  means — 

2  (A)  costs  incurred  under  subsection  (c),  (d), 

3  or  (1)  of  section  3 1 1   of  the  Federal  Water  Pollu- 

4  tion  Control  Act,  section  5  of  the  Intervention  on 

5  the  High  Seas  Act,  or  subsection  (b)  of  section  18 

6  of  the  Deepwater  Port  Act  of  1974,  and 

7  (B)  cleanup  costs,  other  than  the  costs  de- 

8  scribed  in  subparagraph  (A); 

9  (25)  ' 'responsible  party"  means — 

10  (A)  with  respect  to  a  vessel  or  a  pipeline,  the 

11  owner  or  operator  of  such  vessel  or  pipeline; 

12  (B)  with  respect  to  a  facility  (other  than  a 

13  deepwater  port  or  pipeline),  the  lessee  or  permit- 

14  tee  of  the  area  in  which  such  facility  is  located,  or 

15  the  holder  of  a  right  of  use  and  easement  granted 

16  under  the  Outer  Continental  Shelf  Lands  Act  for 

17  the  area  in  which  such  facility  is  located  where 

18  such  holder  is  a  different  person  than  the  lessee  or 

19  permittee;  and 

20  (C)  with  respect  to  a  deepwater  port,  the  li- 

21  censee; 

22  (26)  "Secretary"  means  the  Secretary  of  Trans- 

23  portation; 
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1  (27)  "ship"  means  a  vessel  (other  than  an  inland 

2  oil  barge)  carrying  oil  in  bulk  as  cargo  or  in  residue 

3  from  cargo; 

4  (28)  "United  States"  and  "State"  mean  the  sev- 

5  eral  States  of  the  United  States,  the  District  of  Colum- 

6  bia,  Puerto  Rico,  Guam,  American  Samoa,  the  Virgin 

7  Islands,  the  Commonwealth  of  the  Northern  Marianas, 

8  the   Trust  Territory  of  the   Pacific  Islands,   and  any 

9  other  territory  or  possession  of  the  United  States; 

10  (29)  "United  States  claimant"  means  any  person 

11  residing  in  the  United  States,  the  Government  of  the 

12  United  States  or  any  agency  thereof,  or  the  govem- 

13  ment  of  a  State  or  a  political  subdivision  thereof,  who 

14  asserts  a  claim;  and 

15  (30)  "vessel"  means  every  description  of  water- 

16  craft  or  other  artificial  contrivance  used,  or  capable  of 

17  being  used,  as  a  means  of  transportation  on  water. 

18  SEC.    402.    COORDINATION    WITH    INTERNATIONAL    CONVEN- 

19  TIONS. 

20  During  any  period  in  which  both  the  International  Con- 

21  vention  on  Civil  Liability  for  Oil  Pollution  Damage,  1984, 

22  and  the  International  Convention  on  the  Establishment  of  an 

23  International    Fund    for    Compensation    for    Oil    Pollution 

24  Damage,    1984,   are  in  force  with  respect  to  the   United 

25  States,  this  subtitle  shall  not  apply  with  respect  to  damage 
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1  arising  out  of  or  directly  resulting  from  oil  pollution  or  a  sub- 

2  stantial  threat  of  oil  pollution  to  the  extent  that  compensation 

3  is  available  under  such  conventions  and  subtitle  D. 

4  SEC.  403.  DAMAGES  AND  CLAIMANTS. 

5  (a)  Damages  for  Which  Claims  May  be  Assert- 

6  ED. — Claims  may  be  asserted,  to  the  extent  provided  in  this 

7  section,  for  damages  for  economic  loss  incurred  on  or  after 

8  the  effective  date  of  this  section  and  arising  out  of  or  directly 

9  resulting  from  oil  pollution  or  the  substantial  threat  of  oil 

10  pollution  for — 

11  (1)  removal  costs; 

12  (2)  injury  to,  or  destruction  of,  real  or  personal 

13  property; 

14  (3)  reasonable  costs  incurred  in  (A)  assessing  both 

15  short-term  and  long-term  injury  to,  or  destruction  of, 

16  natural  resources,  (B)  preparing  a  restoration  and  ac- 

17  quisition  plan  with  respect  to  the  damaged  resources, 

18  and  (C)  restoring  or  acquiring  the  equivalent  of  the 

19  damaged  resources; 

20  (4)  loss  of  subsistence  use  of  natural  resources; 

21  (5)  loss  of  profits  or  impairment  of  earning  capac- 

22  ity   due   to   injury  or   destruction   of  real   or  personal 

23  property  or  natural  resources  to  the  extent  that  such 

24  damages  are  sustained  during  the  two-year  period  be- 
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1  ginning  on  the  date  the  claimant  first  suffers  such  loss; 

2  and 

3  (6)  loss  of  tax  revenue  for  a  period  of  one  year 

4  due  to  injury  to  real  or  personal  property. 

5  (b)  Removal  Costs  Recoverable  by  All  Claim- 

6  ants. — 

7  (1)  General  rule. — A  claim  may  be  asserted 

8  under  paragraph  (1)  of  subsection  (a)  by  any  person. 

9  (2)  Limitation  on  recovery  by  responsible 

10  party. — (A)  The  responsible  party  with  respect  to  a 

11  vessel  or  facility  involved  in  an  incident  may  assert  a 

12  claim  under  paragraph  (1)  of  subsection  (a)  only  if  he 

13  can  show  that — 

14  (i)  he  is   entitled  to   a  defense   to   liability 

15  under  section  404(c),  or 

16  (ii)  he  is  entitled  to  a  limitation  of  liability 

17  under  section  404(b). 

18  (B)  A  claimant  who  is  not  entitled  to  a  defense  to 

19  liability,  but  who  is  entitled  to  a  limitation  of  liability, 

20  may  assert  a  claim  under  paragraph  (1)  of  subsection 

21  (a)  only  to  the  extent  that  the  sum  of  the  removal  costs 

22  incurred  by  the  responsible  party  plus  the  amounts  paid 

23  by  the  responsible  party  or  by  the  guarantor  on  behalf 

24  of  the  responsible  party  for  claims  asserted  under  sub- 

25  section  (a)  exceeds  the  amount  to  which  the  total  of 
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1  the  liability  under  section  404(a)  and  removal  costs  i i i — 

2  curred  by,  or  on  behalf  of,  the  responsible  party  is  lim- 

3  ited  under  section  404(b). 

4  (c)    Other    Damages    Recoverable    by    United 

5  States  Claimants. — 

6  (1)  Injury  to  property;  subsistence  use  of 

7  natural    resources. — A    claim    may    be    asserted 

8  under  paragraphs  (2)  and  (4)  of  subsection  (a)  with  re- 

9  spect  to  oil  pollution  described  in  subparagraph  (A)  or 

10  (B)  of  section  401(17)  by  any  United  States  claimant, 

11  but  only  if  the  property  involved  is  owned  or  leased,  or 

12  the    natural    resource    involved    is    utilized,    by    the 

13  claimant. 

14  (2)  Injury  to  natural  resources. — A  claim 

15  may  be  asserted  under  paragraph  (3)  of  subsection  (a) 

16  by  the  President  as  trustee  for  natural  resources  con- 

17  trolled  by  the  United  States  or  by  the  Governor  of  any 

18  State  for  natural  resources  within  the  boundary  of  the 

19  State  and  controlled  by  the  State  or  a  local  govern- 

20  ment  within  the  State. 

21  (3)  Loss  of  profits. — A  claim  may  be  asserted 

22  under  paragraph  (5)  of  subsection  (a)  with  respect  to  oil 

23  pollution  described  in  subparagraph  (A)  or  (B)  of  sec- 

24  tion  401(17)  by  any  United  States  claimant,  but  only  if 

25  the  claimant  derives  at  least  25  percent  of  his  earnings 
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1  from  activities  which  utilize  the  property  or  natural  re- 

2  source  or,  if  such  activities  are  seasonal  in  nature,  25 

3  percent  of  the  claimant's  earnings  during  the  season  in 

4  which  such  activities  took  place. 

5  (4)  Loss  of  tax  revenue. — A  claim  may  be  as- 

6  serted  under  paragraph  (6)  of  subsection  (a)  only  by  a 

7  State  or  political  subdivision  thereof. 

8  (d)   Other   Damages   Recoverable   by  Foreign 

9  Claimants. — 

10  (1)  General  rule. — A  claim  may  be  asserted 

11  under  paragraph  (2),  (3),  (4),  or  (5)  of  subsection  (a) 

12  with  respect  to  oil  pollution  described  in  subparagraph 

13  (C)  of  section  401(17)  by  a  foreign  claimant  who  is  a 

14  resident    of    the    country    in    which    the    oil    pollution 

15  occurs,  to  the  same  extent  that  a  United  States  claim- 

16  ant  would  be  able  to  assert  a  claim  with  respect  to  oil 

17  pollution    described    in    subparagraph    (A)    of    section 

18  401(17),  if— 

19  (A)   the   foreign   claimant   is   not   otherwise 

20  compensated  for  his  loss;  and 

21  (B)  recovery  is  authorized  by  a  treaty  or  an 

22  executive  agreement  between  the  United  States 

23  and  the  foreign  country  of  which  the  claimant  is  a 

24  resident,  or  the  Secretary  of  State,  in  consultation 

25  with  the  Attorney  General  and  other  appropriate 
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1  officials,    certifies    that   such  jcountry    provides    ;» 

2  comparable  remedy  for  United  States  claimants. 

3  (2)  Special  rule   for  Canadian  claimants 

4  RESPECTING    TRANS-ALASKA    PIPELINE    OIL.  —  In    the 

5  case     of     any     oil     pollution     described     in     section 

6  401(17)(B)(iv)  or  401(1 7)(C)(iv),  a  claim  may  be  assert- 

7  ed  under  paragraph  (2),  (3),  (4),  or  (5)  of  subsection  (a) 

8  by  a  resident  of  Canada  without  regard  to  subpara- 

9  graph  (B)  of  paragraph  (1),  to  the  same  extent  that  a 

10  United  States  claimant  would  be  able  to  assert  a  claim 

11  with  respect  to  oil  pollution  described  in  subparagraphs 

12  (A)  and  (B)  of  section  401(17). 

13  (e)  Attorney  General. — A  claim  may  be  asserted 

14  under  subsection  (a)  by  the  Attorney  General,  on  his  own 

15  motion  or  at  the  request  of  the  Secretary,  on  behalf  of  any 

16  group  of  United  States  claimants  who  may  assert  a  claim 

17  under  this  section. 

18  (f)  Group  of  Claimants. — If  the  Attorney  General 

19  fails  to  act  under  subsection  (e)  within  sixty  days  after  the 

20  date  on  which  the  Secretary  designates  a  source  under  sec- 

21  tion  406,  any  member  of  a  group  may  assert  a  claim  for 

22  damages  on  behalf  of  that  group.  Failure  of  the  Attorney 

23  General  to  act  shall  have  no  bearing  on  any  claim  for  dam- 

24  ages  asserted  under  this  section. 
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1  SEC.  404.  LIABILITY. 

2  (a)  Joint,  Several,  and  Strict  Liability. — 

3  (1)  General  rule. — Subject  to  paragraph  (2)  of 

4  this  subsection  and  subsections  (b)  and  (c),  the  respon- 

5  sible  party  with  respect  to  a  facility  or  a  vessel  (other 

6  than  a  public  vessel)  that  is  the  source  of  oil  pollution, 

7  or  poses  a  substantial  threat  of  oil  pollution  in  circum- 

8  stances  that  justify  the  incurrence  of  the  type  of  costs 

9  described  in  section  401(24)(A),  shall  be  jointly,  sever- 

10  .ally,  and  strictly  liable  for  all  damages  for  which  a 

11  claim  may  be  asserted  under  section  403. 

12  (2)  Special  rule  for  modu's. — (A)  Except  as 

13  provided  in  subparagraph  (B),  in  any  case  in  which  a 

14  mobile  offshore  drilling  unit  is  being  used  as  a  facility 

15  and  is   the   source   of  oil   pollution  originating  on  or 

16  above  the  surface  of  the  water  or  poses  a  substantial 

17  threat  of  such  oil  pollution,  such  unit  shall  be  deemed 

18  to  be  a  vessel  which  is  a  ship  for  purposes  of  this  sub- 

19  title. 

20  (B)  To  the  extent  that  damages  for  which  claims 

21  may  be  asserted  under  section  403  from  any  incident 

22  described  in  subparagraph  (A)  exceed  the  amount  for 

23  which  the  responsible  party  is  liable  under  subpara- 

24  graph  (A)  (as  such  amount  may  be  limited  under  sub- 

25  section  (b)(1)(B)),  the  mobile  offshore  drilling  unit  shall 

26  be    deemed    to    be    a    facility    covered   by    subsection 
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1  (b)(1)(D),  except  that  for  purposes  of  applying  subsec- 

2  tion  (b)(1)(D)  the  amount  specified  in  such  subsection 

3  shall  be  reduced  by  the  amount  for  which  the  responsi- 

4  ble  party  with  respect  to  a  ship  is  liable  under  subpara- 

5  graph  (A). 

6  (C)  In  the  case  of  any  incident  described  in  sub- 

7  paragraph  (A) — 

8  (i)  which  is  caused  primarily  by  willful  mis- 

9  conduct  or  gross  negligence  within  the  privity  or 

10  knowledge  of  both  the  owner  or  operator  of  the 

11  mobile  offshore  drilling  unit  and  the  lessee  or  per- 

12  mittee  of  the  area,  or  holder  of  a  right  of  use  or 

13  easement   for   the    area,    in    which    such   unit   is 

14  located;  or 

15  (ii)  with  respect  to  which  both  such  owner  or 

16  operator  and  such  lessee  or  permittee  or  holder 

17  fail  or  refuse  to  report  the  incident  where  required 

18  by  law  or  to  provide  all  reasonable  cooperation 

19  and  assistance  requested  by  the  responsible  Feder- 

20  al  official  in  furtherance  of  cleanup  and  removal 

21  activities; 

22  such  owner  or  operator  and  such  lessee  or  permittee  or 

23  holder   shall   be  jointly,    severally,    and   strictly   liable 

24  (without  limitation  under  subsection  (b))  for  all  loss  for 

25  which  a  claim  may  be  asserted  under  section  403. 
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1  (b)  Limits  on  Liability. — 

2  (1)    General    rule. — Except    as    provided    in 

3  paragraph  (2),  the  total  of  the  liability  under  subsection 

4  (a)  and  any  removal  costs  incurred  by,  or  on  behalf  of, 

5  the  responsible  party  with  respect  to  an  incident  shall 

6  be  limited  to — 

7  (A)  in  the  case  of  a  vessel  other  than  a  ship 

8  or   an   inland   oil   barge,    $500,000   or   $300   per 

9  gross  ton  whichever  is  greater; 

10  (B)   in   the   case   of  a   ship,    $3,000,000   or 

11  $420  per  gross  ton,  whichever  is  greater  (but  not 

12  to  exceed  $60,000,000); 

13  (C)    in    the    case    of    an    inland    oil    barge, 

14  $150,000  or   $150  per  gross   ton,   whichever  is 

15  greater;  or 

16  (D)  in  the  case  of  a  facility,  $50,000,000. 

17  (2)    ^Exceptions. — Paragraph     (1)     shall     not 

18  apply— 

19  (A)  when  the  incident  is  caused  primarily  by 

20  willful  misconduct  or  gross  ^negligence  within  the 

21  privity  or  knowledge  of  a  responsible  party;  or 

22  (B)  when  a  responsible  party  fails  or  refuses 

23  to  report  the  incident  where  required  by  law  or  to 

24  provide  all  reasonable  cooperation  and  assistance 
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1  .  requested   by    the    responsible    federal    official    in 

2  furtherance  of  cleanup  and  removal  activities. 

3  (3)  Report. — The  Secretary  shall,  from  time  to 

4  time,  report  to  Congress  on  the  desirability  of  adjusting 

5  the  limitations  on  liability  specified  in  this  subsection. 

6  (c)  Defenses  to  Liability. — 

7  (1)  Complete  defenses. — Except  when  the  re- 

8  sponsible  party  has  failed  or  refused  to  report  an  inci- 

9  dent  where  required  by  law,  there  shall  be  no  liability 

10  under  subsection  (a)  if  the  responsible  party  proves  that 

11  the  incident — 

12  (A)  resulted  from  an  act  of  war,  hostilities, 

13  civil  war,  insurrection,  or  a  natural  phenomenon 

14  of  an  exceptional,  inevitable,  and  irresistible  char- 

15  acter,  or 

16  (B)  was  wholly  caused  by  an  act  or  omission 

17  of  a  person  other  than — 

18  (i)  a  responsible  party; 

19  (ii)  an  employee  or  agent  of  a  responsi- 

20  ble  party;  or 

21  (iii)  one  whose  act  or  omission  occurs  in 

22  connection    with    a    contractual    relationship 

23  with  a  responsible  party. 

24  (2)  Partial  defenses. — There  shall  be  no  li- 

25  ability  under  subsection  (a) — 
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1  (A)  as  to  a  particular  claimant,  where  the  in- 

2  cident  or  economic  loss  is  caused,  in  whole  or  in 

3  part,  by  the  gross  negligence  or  willful  misconduct 

4  of  that  claimant;  or 

5  (B)  as  to  a  particular  claimant,  to  the  extent 

6  that  the  incident  or  economic  loss  is  caused  by  the 

7  negligence  of  that  claimant. 

8  (d)  Liability  of  Fund. — 

9  (1)  General  rule. — Except  as  provided  in  sub- 

10  title  B,  the  Fund  shall  be  liable  for  damages  for  which 

11  claims   may   be   asserted  under   section   403   and   for 

12  which  claims  are  presented  under  this  subtitle,  to  the 

13  extent  that  the  damages   are  not  otherwise  compen- 

14  sated. 

15  (2)  Defenses  to  liability.— Except  for  the  re- 

16  moval  costs  specified  in  section  401(24)(A),  there  shall 

17  be  no  liability  under  paragraph  (1) — 

18  (A)  where  the  incident  is  caused  wholly  by 

19  an  act  of  war,  hostilities,  civil  war,  or  insurrec- 

20  tion; 

21  (B)  as  to  a  particular  claimant,  where  the  in- 

22  cident  or  the  economic  loss  is  caused,  in  whole  or 

23  in  part,  by  the  gross  negligence  or  willful  miscon- 

24  duct  of  that  claimant;  or 


•  HR  2817  KH2 


3519 


686 

1  (C)  as  to  a  particular  claimant,  to  the  extent 

2  that  the  incident  or  the  economic  loss  is  caused  by 

3  the  negligence  of  that  claimant. 

4  (e)  Liability  for  Interest. — 

5  (1)  General  rule. — The   responsible  party  or 

6  his  guarantor  shall  be  liable  to  the  claimant  for  interest 

7  on  the  amount  paid  in  satisfaction  of  a  claim  under  sec- 

8  tion  403  for  the  period  described  in  paragraph  (2). 

9  (2)  Period  for  which  interest  is  owed. — 

10  (A)  Except  as  provided  in  subparagraph  (B),  the  period 

11  for  which  interest  shall  be  paid  under  paragraph  (1)  is 

12  the  period  beginning  on  the  date  on  which  the  claim  is 

13  presented  to  the  responsible  party  or  guarantor  and 

14  ending  on   the   date   on   which   the   claimant  is   paid, 

15  inclusive. 

16  (B)  If  the  responsible  party  or  guarantor  offers  to 

17  the  claimant  an  amount  equal  to  or  greater  than  that 

18  finally  paid  in  satisfaction  of  the  claim,  the  period  de- 

19  scribed  in  subparagraph  (A)  shall  not  include  the  period 

20  beginning  on  the  date  such  offer  is  made  and  ending  on 

21  the  date  such  offer  is  accepted.  If  such  offer  is  made 

22  within  sixty  days  after  the  date  upon  which  the  claim 

23  is  presented,  or  of  the  date  upon  which  advertising  is 

24  begun  pursuant  to  section  406,  whichever  is  later,  the 
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1  period  described  in  subparagraph  (A)  shall  not  include 

2  any  period  before  such  offer  is  accepted. 

3  (3)  Rate  of  interest. — The  interest  paid  under 

4  this  subsection  shall  be  calculated  at  the  average  of  the 

5  highest  rate  for  commercial  and  finance  company  paper 

6  of  maturities  of  180  days  or  less  obtaining  on  each  of 

7  the  days  included  within  the  period  for  which  interest 

8  must  be  paid  to  the  claimant,  as  published  in  the  Fed- 

9  eral  Reserve  bulletin. 

10  (4)  Relationship  to  liability  limits. — In- 

1 1  terest  under  this  subsection  shall  be  in  addition  to  dam- 

12  ages  for  which  claims  may  be  asserted  under  section 

13  403  and  shall  be  paid  without  regard  to  any  limitation 

14  of  liability  under  subsection  (b).  The  payment  of  inter- 

15  est  under  this  subsection  by  a  guarantor  shall  be  sub- 

16  ject  to  section  405(e). 

17  (0  Agreements. — 

18  (1)  Liability  not  transferable. — A  responsi- 

19  ble  party  may  not  transfer  the  liability  imposed  under 

20  this  section  to  any  other  person. 

21  (2)    Indemnification    agreements. — Nothing 

22  in  this  title  shall  preclude  an  agreement  whereby  a 

23  person  who,  by  an  agreement  with  a  responsible  party, 

24  agrees  to  indemnify  the  responsible  party  for  the  liabil- 

25  ity  imposed  under  subsection  (a). 
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1  (g)  Relationship  to  Other  Causes  of  Action. — 

2  Nothing  in  this  subtitle  shall  bar  a  cause  of  action  that  a 

3  responsible  party  subject  to  liability  under  this  section  or  a 

4  guarantor  has  or  would  have  by  reason  of  subrogation  or  oth- 

5  erwise  against  any  person. 

6  (h)  Relationship  to  Other  Law. — To  the  extent 

7  that  it  is  in  conflict  with,  or  otherwise  inconsistent  with,  any 

8  other  law  relating  to  liability  or  the  limitation  thereof,  this 

9  section  supersedes  such  other  law. 

10  SEC.  405.  FINANCIAL  RESPONSIBILITY. 

11  (a)  Vessels. — 

12  (1)  Requirement. — The  responsible  party  with 

13  respect  to  each  vessel  (except  a  public  vessel  or  a  non- 
14  self-propelled  vessel  that  does  not  carry  oil  as  cargo  or 

15  fuel)  over  300  gross  tons  that  uses  a  facility  or  the 

16  navigable  waters  shall  establish  and  maintain,  in  ac- 

17  cordance  with  regulations  promulgated  by  the  Secre- 

18  tary,   evidence  of  financial  responsibility  sufficient  to 

19  satisfy  the  maximum  liability  under  section  404  of  this 

20  subtitle  to  which  the  responsible  party  would  be  ex- 

21  posed  in  a  case  where  he  would  be  entitled  to  limit  his 

22  liability  in  accordance  with  subsection  (b)  of  section 

23  404.  In  cases  where  a  responsible  party  owns  or  oper- 

24  ates  more  than  one  vessel  subject  to  this  subsection, 

25  evidence  of  financial  responsibility  need  be  established 
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1  only  to  meet  the  maximum  liability  applicable  to  the 

2  largest  of  such  vessels.  - 

3  (2)  Withholding  clearance. — The  Secretary 

4  of  the  Treasury  shall  withhold  or  revoke  the  clearance 

5  required  by  section  4197  of  the  Revised  Statutes  of  the 

6  United  States  of  any  vessel  subject  to  this  subsection 

7  that  does  not  have  the  certification  required  under  this 

8  subsection  or  the  regulations  issued  hereunder. 

9  (3)   Denying   entry   to   or   detaining   ves- 

10  sels. — The  Secretary  of  the  department  in  which  the 

11  Coast  Guard  is  operating  may  (A)  deny  entry  to  any 

12  facility,  to  any  port  or  place  in  the  United  States,  or  to 

13  the  navigable  waters,  or  (B)  detain  at  the  facility  or  at 

14  the  port  or  place  in  the  United  States,  any  vessel  sub- 

15  ject   to   this   subsection   that,   upon  request,   does   not 

16  produce  the  certification  required  under  this  subsection 

17  or  regulations  issued  hereunder. 

18  (b)  Facilities. — The  responsible  party  with  respect  to 

19  each  facility  shall  establish  and  maintain,  in  accordance  with 

20  regulations  issued  by  the  Secretary,  evidence  of  financial  re- 

21  sponsibility  sufficient  to  satisfy  the  maximum  amount  of  li- 

22  ability  to  which  the  responsible  party  would  be  exposed  in  a 

23  case  where  he  would  be  entitled  to  limit  his  liabilit)  H  ac- 

24  cordance  with  subsection  (b)  of  section  404.  In  cases  where 

25  the  responsible  party  is  responsible  for  more  than  one  facility 
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1  subject  to  this  subsection,  evidence  of  financial  responsibility 

2  need  be  established  only  to  meet  the  maximum  liability  appli- 

3  cable  to  one  such  facility. 

4  (c)  Methods. — Financial  responsibility  under  this  sec- 

5  tion  may  be  established  by  any  one,  or  by  any  combination,  of 

6  the  following  methods  acceptable  to  the  Secretary:  evidence 

7  of  insurance,  surety  bond,  qualification  as  a  self-insurer,  or 

8  other  evidence  of  financial  responsibility.  Any  bond  filed  shall 

9  be  issued  by  a  bonding  company  authorized  to  do  business  in 

10  the  United  States. 

11  (d)  Claims  Against  Guarantor. — Any  claim  au- 

12  thorized  by  section  403(a)  may  be  asserted  directly  against 

13  any  guarantor  providing  evidence  of  financial  responsibility 

14  as  required  under  this  section  for  any  responsible  party  with 

15  respect  to  a  facility  or  vessel.  In  defending  against  such  a 

16  claim,   the  guarantor  may  invoke   all  rights   and  defenses 

17  which  would  be  available  to  the  responsible  party  under  this 

18  subtitle.  He  may  also  invoke  the  defense  that  the  incident 

19  was  caused  by  the  willful  misconduct  of  the  responsible  party, 

20  but  he  may  not  invoke  any  other  defense  that  he  might  be 

21  entitled  to  invoke  in  proceedings  brought  by  the  responsible 

22  party  against  him. 

23  (e)  Limitation  on  Guarantor's  Liability. — Noth- 

24  ing  in  this  subtitle  shall  impose  liability  with  respect  to  an 

25  incident  on  any  guarantor  for  damages   or  removal  costs 
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1  which  exceeds,  in  the  aggregate,  the  amount  of  financial  re- 

2  sponsibility  which  that  guarantor  has  provided  for  the  respon- 

3  sible  party  for  any  vessel  or  facility  that  was  a  source  of  oil 

4  pollution  in  that  incident.  Nothing  in  this  subsection  shall  be 

5  construed    to    limit    any    other    statutory,    contractual,    or 

6  common  law  liability  of  a  guarantor  to  any  responsible  party 

7  for  whom  such  guarantor  provides  evidence  of  financial  re- 

8  sponsibility  including,  but  not  limited  to,  the  liability  of  such 

9  guarantor  for  negotiating  in  bad  faith  a  settlement  of  any 

10  claim. 

1 1  SEC.  406.  DESIGNATION  AND  ADVERTISEMENT. 

12  (a)  Designation  of  Source  and  Notification. — 

13  When  the  Secretary  receives  information  of  an  incident  that 

14  involves  oil  pollution,  he  shall,  where  possible  and  appropri- 

15  ate,  designate  the  source  or  sources  of  the  oil  pollution.  If  a 

16  designated  source  is  a  vessel  or  a  facility,  the  Secretary  shall 

17  immediately  notify  the  responsible  party  and  the  guarantor,  if 

18  known,  of  that  designation. 

19  (b)  Advertisement  by  the  Responsible  Party  or 

20  Guarantor. —  If  a  responsible  party  or  guarantor  fails  to 

21  inform  the  Secretary,  within  five  days  after  receiving  notifi- 

22  cation  of  a  designation  under  subsection  (a),  of  his  denial  of 

23  the  designation,  such  party  or  guarantor  shall  advertise  the 

24  designation  and  the  procedures  by  which  claims  may  be  pre- 

25  sented  to  such  party  or  guarantor,  in  accordance  with  regula- 
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1  tions  promulgated  by  the  Secretary.  Advertisement  under  the 

2  preceding  sentence  shall  begin  no  later  than  1 5  days  after  the 

3  date  of  the  designation  made  under  subsection  (a).  If  adver- 

4  tisement  is  not  otherwise  made  in  accordance  with  this  sub- 

5  section,-  the  Secretary  shall  promptly  and  at  the  expense  of 

6  the  responsible  party  or  the  guarantor  involved,  advertise  the 

7  designation  and  the  procedures  by  which  claims  may  be  pre- 

8  sented  to  the  responsible  party  or  guarantor.  Advertisement 

9  under  this  subsection  shall  continue  for  a  period  of  no  less 

10  than  30  days. 

11  (c)  Advertisement  by  the  Secretary. — If — 

12  (1)  the  responsible  party  and  the  guarantor  both 

13  deny  a  designation  within  five  days  after  receiving  no- 

14  tification  of  a  designation  under  subsection  (a), 

15  (2)  the  source  of  the  oil  pollution  was  a  public 

16  vessel,  or 

17  (3)  the  Secretary  is  unable  to  designate  the  source 

18  or  sources  of  the  oil  pollution  under  subsection  (a), 

19  the  Secretary  shall  advertise  or  otherwise  notify  potential 

20  claimants  of  the  procedures  by  which  claims  may  be  present- 

21  ed  to  the  Fund. 

22  SEC.  407.  CLAIMS  SETTLEMENT. 

23  (a)    Presentation    to    Responsible    Party    or 

24  Guarantor. — Except   as   provided   in   subsection   (b),   all 
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1  claims  shall  be  presented  to  the  responsible  party  or  guaran- 

2  tor  of  the  source  designated  under  section  406(a). 

3  (b)  Presentation  to  Fund. — Claims  may  be  present- 

4  ed  to  the  Fund — 

5  (1)  where  the  Secretary  has  advertised  or  other- 

6  wise    notified    claimants    in    accordance    with    section 

7  406(c);  or 

8  (2)  by  a  responsible  party  who  may  assert  a  claim 

9  under  section  403(a). 

10  (c)  Election. — If  a  claim  is  presented  in  accordance 

1 1  with  subsection  (a)  and — 

12  (1)  each  person  to  whom  the  claim  is  presented 

13  denies  all  liability  for  the  claim,  or 

14  (2)  the  claim  is  not  settled  by  any  person  by  pay- 

15  ment  within  180  days  after  the  date  upon  which  (A) 

16  the  claim  was  presented,  or  (B)  advertising  was  begun 

17  pursuant  to  section  406(h),  whichever  is  later, 

18  the   claimant  may  elect  to  commence   an  action  in  court 

19  against  the  responsible  party  or  guarantor  or  to  present  the 

20  claim  to  the  Fund.  Such  an  election  shall  be  irrevocable  and 

21  exclusive. 

22  (d)  Uncompensated  Damages. — If  a  claim  is  pre- 

23  sented  in  accordance  with  subsection  (a)  and  full  and  ade- 

24  quate  compensation  is  unavailable,  either  because  the  claim 

25  exceeds  a  limit  of  liability  invoked  under  section  404  or  be- 
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1  cause  the  responsible  party  and  his  guarantor  are  financially 

2  incapable  of  meeting  their  obligations  in  full,  a  claim  for  the 

3  uncompensated  damages  may  be  presented  to  the  Fund. 

4  (e)  Transmittal  of  Claim  and  Documents. — In 

5  the  case  of  a  claim  which  has  been  presented  to  any  person 

6  under  subsection  (a)  and  which  is  being  presented  to  the 

7  Fund  under  subsection  (c)  or.(d),  that  person,  at  the  request 

8  of  the  claimant,  shall  transmit  the  claim  and  supporting  docu- 

9  ments  to  the  Fund.  The  Secretary  may,  by  regulation,  pre- 

10  scribe  the  documents  to  be  so  transmitted  and  the  terms 

1 1  under  which  they  are  to  be  transmitted. 

12  (f)  Procedures. — The  Secretary  shall  establish  proce- 

13  dures  and  standards  for  the  prompt  appraisal  and  settlement 

14  of  claims  against  the  Fund. 

15  (g)  Use  of  Private  Organizations  and  Federal 

16  Personnel. — The    Secretary   may   use   the   facilities   and 

17  services  of  private  insurance  and  claims  adjusting  organiza- 

18  tions  or  State  agencies  in  processing  claims  against  the  Fund 

19  and  may  contract  for  those  facilities  and  services.  To  the 

20  extent  necessitated  by  extraordinary  circumstances,  where 

21  the  services  of  private  organizations  or  State  agencies  are 

22  inadequate,  the  Secretary  may  use  Federal  personnel,  on  a 

23  reimbursable  basis,  to  process  claims  against  the  Fund. 

24  (h)  Judicial  Review. — Any  claimant,  or  any  other 

25  person  suffering  legal  wrong  because  of,  or  adversely  affected 


•HR  2817  RH2 


3528 


695 

1  or  aggrieved  by,  a  final  determination  of  the  Secretary  with 

2  respect  to  a  claim,  may  bring  an  action  for  judicial  review  of 

3  the  determination  in  accordance  with  chapter  7  of  title  5, 

4  United  States  Code.  Such  action  shall  be  brought  under  sec- 

5  tion  409  and  shall  be  the  exclusive  judicial  remedy  with  re- 

6  spect  to  such  final  determination  of  the  Secretary.  Such  an 

7  action  shall  be  filed  not  later  than  thirty  days  after  the  Secre- 

8  tary  issues  notification  of  the  final  determination.  Venue  for 

9  any  such  action  shall  lie  in  any  district  wherein  the  claimant 

10  resides,  in  addition  to  any  district  described  in  section  409(b). 

11  (i)  Actions  Against  Responsible  Party  or  Guar- 

12  antor. — 

13  (1)  Service  of  pleadings  on  fund. — In  any 

14  action  brought  under  this  subtitle  against  a  responsible 

15  party  or  guarantor,   both  the  plaintiff  and  defendant 

16  shall  serve  a  copy  of  the  complaint  and  all  subsequent 

17  pleadings   therein  upon  the  Fund  at  the   same   time 

18  those  pleadings  are  served  upon  the  opposing  parties. 

19  (2)  Intervention  of  fund. — The  Fund  may  in- 

20  tervene  as  a  party  as  a  matter  of  right  in  any  action  in 

21  which  a  complaint  has  been  served  upon  the  Fund 

22  under  paragraph  (1). 

23  (3)  Admission  of  liability. — In  any  action  to 

24  which  the  Fund  is  a  party,  if  the  responsible  party  or 

25  his  guarantor  admits  liability  under  this  subtitle,  the 
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Fund  shall  be  dismissed  therefrom  to  the  extent  of  the 

2  admitted  liability. 

3  (4)   Effect   of  judgment. — If  the   Fund   has 

4  been  served  a  copy  of  the  complaint  and  all  subsequent 

5  pleadings  in  an  action  referred  to  in  paragraph  (1),  the 

6  Fund  shall  be  bound  by  any  judgment  entered  therein, 

7  whether  or  not  the  Fund  was  a  party  to  the  action. 

8  (5)  Failure  to  serve  pleadings. — (A)  If  the 

9  plaintiff  fails  to  serve  a  copy  of  the  complaint  upon  the 

10  Fund  as  required  by  paragraph  (1),  the  plaintiff  shall 

11  not  recover  from  the  Fund  any  sums  not  paid  by  the 

12  defendant. 

13  (B)  If  the  defendant  fails  to  serve  a  copy  of  the 

14  initial  answer  to  a  complaint  upon  the  Fund  as  re- 

15  quired  by  paragraph  (1),  the  limitation  of  liability  oth- 

16  erwise  permitted  by  subsection  (b)  of  section  404  shall 

17  not  be  available  to  the  defendant. 

18  (C)    If   neither    the    plaintiff   nor    the    defendant 

19  serves   a   copy   of  the   complaint   and   all   subsequent 

20  pleadings  upon  the  Fund  as  required  in  paragraph  (1), 

21  the  Fund  may  serve  a  motion  for  a  new  trial  for  the 

22  purposes   specified  in  this  subparagraph.   The  motion 

23  must  be  served  not  later  than  ten  days  after  the  Fund 

24  has  received  notice  of  the  entry  of  the  judgment  in  the 

25  action,  but  in  no  case  later  than  90  days  after  the 
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1  entry  of  that  judgment.  The  Fund  must  establish  in  its 

2  motion  that,  due  to  the  failure  of  the  plaintiff  or  de- 

3  fendant  to  comply  with  paragraph  (1),  the  Fund  failed 

4  to  receive  timely  notice  of  one  or  more  issues  raised  in 

5  the  action,  which  might  affect  the  liability  of  the  Fund 

6  in   any   case   brought   under   this    subtitle.    When   the 

7  Fund  does  so,  the  court  shall  open  the  judgment,  if  one 

8  has  been  entered,  and  shall  take  additional  pleadings 

9  and  testimony  on  the  identified  issue  or  issues.   The 

10  court  may  amend  findings  of  fact  and  conclusions  of 

11  law  or  make  new  findings  and  conclusions  and  direct 

12  the  entry  of  a  new  judgment  in  the  action. 

13  (j)   Joinder   of   Parties. — In   any   action   brought 

14  against  the  Fund  the  plaintiff  may  join  any  responsible  party 

15  or  his  guarantor,  and  the  Fund  may  implead  any  person,  who 

16  is  or  may  be  liable  to  the  Fund. 

17  (k)  Period  of  Limitations. — No  claim  may  be  pre- 

18  sented,  nor  may  any  action  be  commenced  for  damages  re- 

19  coverable  under  this  subtitle,  unless  that  claim  is  presented 

20  to,  or  that  action  is  commenced  against,  a  responsible  party 

21  or  his  guarantor  or  against  the  Fund  as  to  their  respective 

22  liabilities,  within  three  years  from  the  date  of  discovery  of  the 

23  economic  loss  for  which  a  claim  may  be  asserted  under  sub- 

24  section  (a)  of  section  403,  or  within  six  years  of  the  date  of 

25  the  incident  which  resulted  in  that  loss,  whichever  is  earlier. 
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1  SEC.  408.  SUBROGATION. 

2  (a)  Right  of  Subrogation. — Any  person,  including 

3  the  Fund,  who  compensates  any  claimant  for  an  economic 

4  loss  compensable  under  section  403  shall  be  subrogated  to  all 

5  rights,  claims,  and  causes  of  action  which  that  claimant  has 

6  under  this  subtitle. 

7  (b)  Recovery  by  Fund. — 

8  (1)  Denial   of   source   designation   or   li- 

9  ability. — In  a  case  in  which  the  Fund  has  compen- 

10  sated  a  claimant  for  a  claim  presented  to  the  Fund 

11  under  section  407(b)(1)  or  407(c)(1),  the  Fund  shall  re- 

12  cover  under  subsection  (a) — 

13  (A)  the  amount  the  Fund  has  paid  to  the 

14  claimant; 

15  (B)  interest  on  that  amount  for  the  period  be- 

16  ginning  on  the  date  on  which  the  claim  was  first 

17  presented  by  the  claimant  to  the  Fund  or  the  re- 

18  sponsible  party  or  guarantor  and  ending  on  the 

19  date  on  which  the  Fund  is  paid  by  the  responsible 

20  party  or  guarantor,  except  that  if  the  Fund  of- 

21  fered  to  the  claimant  the  amount  finally  paid  by 

22  the  Fund  to  the  claimant  in  satisfaction  of  the 

23  claim  against  the  Fund  the  responsible  party  or 

24  guarantor  shall  not  be  liable  for  interest  for  the 

25  period  beginning  on  the  date  the  Fund  made  such 
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1  offer  and  ending  on  the  date  on  which  the  claim- 

2  ant  accepted  such  offer;  and 

3  (C)  all  costs  incurred  by  the  Fund  by  reason 

4  of  the  claim  of  the  claimant  against  the  Fund  and 

5  by  reason  of  the  claim  of  the  Fund  against  the  re- 

6  sponsible  party  or  guarantor. 

7  (2)  Failure  to  settle  where  payment  by 

8  fund  exceeds  offer  by  responsible  party. — in 

9  a  case  in  which  the  Fund  has  compensated  a  claimant 

10  for    a    claim    presented    to    the    Fund    under    section 

11  407(c)(2)  where  the  amount  the  Fund  has  paid  to  the 

12  claimant  exceeds  the  largest  amount,  if  any,  the  re- 

13  sponsible  party  or  guarantor  offered  to  the  claimant  in 

14  satisfaction  of  the  claim  of  the  claimant  against  the  re- 

15  sponsible  party  or  guarantor,  the  Fund  shall  recover 

16  under  subsection  (a) — 

17  (A)  the  amount  the  Fund  has  paid  the  claim- 

18  ant,  except  that  the  portion  of  such  amount  in 

19  excess  of  the  amount  offered  to  the  claimant  by 

20  the  responsible  party  or  guarantor  shall  be  subject 

21  to  dispute  by  the  responsible  party  or  guarantor; 

22  (B)  interest  on  the  portion  of  such  excess,  if 

23  any,  which  is  recovered  by  the  Fund,  for  a  period 

24  determined  in  the  same  manner  as  in  paragraph 

25  (1)(B);  and 
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1  (C)  all  costs  incurred  by  the  Fund  by  reason 

2  of  the  claim  of  the  Fund  against  the  responsible 

3  party  or  guarantor. 

4  (3)  Failure  to  settle  where  payment  of 

5  fund  does  not  exceed  offer  by  responsible 

6  party. — In  a  case  in  which  the  Fund  has  compensat- 

7  ed  a  claimant  for  a  claim  presented  to  the  Fund  under 

8  section  407(c)(2)  where  the  amount  the  Fund  has  paid 

9  to  the  claimant  is  less  than  or  equal  to  the  largest 

10  amount  the  responsible  party  or  guarantor  offered  to 

11  the  claimant  in  satisfaction  of  the  claim  of  the  claimant 

12  against  the  responsible  party  or  guarantor,  the  Fund 

13  shall  recover  under  subsection  (a) — 

14  (A)  the  amount  the  Fund  has  paid  to  the 

15  claimant;  and 

16  (B)  interest— 

17  (i)  for  the  period  beginning  on  the  date 

18  on  which  the   claim  was  presented  by  the 

19  claimant  to  the  responsible  party  or  guaran- 

20  tor  and  ending  on  the  date  on  which  the  re- 

21  sponsible  party  or  guarantor  offered  to  the 

22  claimant  the  largest  amount  referred  to  in 

23  this  paragraph,  except  that  if  the  responsible 

24  party    or    guarantor    offered    such    amount 

25  within  sixty  days  after  the  date  upon  which 

•HR  2817  RH2 


3534 


701 

1  the  claim  of  the  claimant  was  presented  to 

2  the  responsible  party  or  guarantor  or  adver- 

3  tising   was   commenced   under   section   406, 

4  whichever  is  later,  the  responsible  party  or 

5  guarantor  shall  not  be  liable  for  interest  for 

6  such  period;  and 

7  (ii)  for  the  period  beginning  on  the  date 

8  on  which  the  claim  of  the  Fund  against  the 

9  responsible  party  or  guarantor  was  presented 

10  to  the  responsible  party  or  guarantor  to  the 

11  date  on  which  the  Fund  is  paid,  inclusive, 

12  except  that  if  the  responsible  party  or  guar- 

13  antor  offers  to  the  Fund  the  amount  finally 

14  paid  to  the  Fund  in  satisfaction  of  the  claim 

15  of  the  Fund,  interest  shall  not  be  paid  for  the 

16  period  beginning  on  the  date  on  which  such 

17  offer  is   made   and   ending   on   the   date   on 

18  which  the  Fund  accepts  that  offer,  inclusive. 

19  (4)  Special  rules. — For  purposes  of  this  sub- 

20  section — 

21  (A)  interest  shall  be  calculated  in  accordance 

22  with  section  404(e);  and 

23  (B)  costs  recoverable  under  paragraphs  (1)(C) 

24  and  (2)(C)  include,  but  are  not  limited  to,  process- 
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1  ing  costs,  investigating  costs,  court  costs,  and  at- 

2  torney's  fees. 

3  (c)   Payment   of   Certain   Interest   to   Claim- 

4  ant. — The  Fund  shall  pay  over  to  the  claimant  that  portion 

5  of  any  interest  the  Fund  recovers  under  subsections  (b)(1)(B) 

6  and  (b)(2)(B)  for  the  period  beginning  on  the  date  on  which 

7  the  claim  of  the  claimant  was  first  presented  to  the  Fund  or 

8  the  responsible  party  or  guarantor  to  the  date  upon  which  the 

9  claimant  was  paid  by  the  Fund,  inclusive. 

10  (d)  Application  of  Liability  Limits. — The  Fund  is 

11  entitled  to  recover  for  all  interest  and  costs  specified  in  sub- 

12  section  (b)  without  regard  to  any  limitation  of  liability  to 

13  which  the  responsible  party  or  guarantor  may  otherwise  be 

14  entitled.  The  payment  of  such  interest  and  costs  by  a  guaran- 

15  tor  shall  be  subject  to  section  405(e). 

16  SEC.  409.  JURISDICTION  AND  VENUE. 

17  (a)  Jurisdiction. — The  United  States  district  courts 

18  shall  have  exclusive  original  jurisdiction  over  all  controver- 

19  sies  arising  under  this  subtitle  and  subtitles  B  and  C,  without 

20  regard  to  the  citizenship  of  the  parties  or  the  amount  in 

21  controversy. 

22  (b)  Venue. — Unless  otherwise  provided  in  this  title, 

23  venue  shall  lie  in  any  district  wherein  the  injury  complained 

24  of  occurred,  or  wherein  the  responsible  party  or  guarantor 

25  resides,  may  be  found,  or  has  his  principal  office.  For  pur- 
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1  poses  of  this  section,   the  Fund  resides  in  the  District  of 

2  Columbia. 

3  SEC.  410.  RELATIONSHIP  TO  OTHER  LAW. 

4  (a)  Preemption. — Except  as  provided  in  this  title — 

5  (1)  no  action  may  be  brought  in  any  court  of  the 

6  United  States,  or  of  any  State  or  political  subdivision 

7  thereof,  for  an  economic  loss  compensable  under  this 

8  subtitle, 

9  (2)  no  person  may  be  required  to  contribute  to 

10  any  fund,  the  purpose  of  which  is  to  compensate  for 

11  damages   for   an   economic   loss    described   in    section 

12  403(a),  except  that,  for  a  period  of  three  years  begin- 

13  ning  on  the  effective  date  of  this  section,  any  State 

14  which  on  such  date  has  in  effect  a  statute  that  requires 

15  such  contributions  may  continue  to  require  such  contri- 

16  butions  within  the  limits  established  by  such  statute  as 

17  those  limits  exist  on  such  date,  and 

18  (3)   no   person  may  be   required   to   establish  or 

19  maintain  evidence  of  financial  responsibility  relating  to 

20  the  satisfaction  of  a  claim  compensable  under  this  sub- 

21  title. 

22  (b)   State   Financing  of  Preparation  for  Oil 

23  Pollution  Cleanup. — Nothing  in  this  title  shall  preclude 

24  any  State  from  imposing  a  tax  or  fee  upon  any  person  or 

25  upon  oil  in  order  to  finance  the  purchase  and  prepositioning 
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1  of  oil  pollution  cleanup  and  removal  equipment  or  to  finance 

2  other  preparations  for  responding  to  a  discharge  of  oil  which 

3  affects  such  State. 

4  (c)  Actions  by  Fund. — Nothing  in  subsection  (a)  shall 

5  prohibit  an  action  by  the  Fund  under  any  other  provision  of 

6  law  to  recover  compensation  paid  under  this  subtitle. 

7  SEC.  411.  PENALTIES. 

8  Any  person  who,  after  notice  and  an  opportunity  for  a 

9  hearing,  is  found  to  have  failed  to  comply  with  the  require- 

10  ments  of  section  405  or  the  regulations  issued  thereunder  or 

11  with  any  denial  or  detention  order  shall  be  liable  to  the 

12  United  States  for  a  civil  penalty,  not  to  exceed  $10,000  for 

13  each  violation.  The  amount  of  the  civil  penalty  shall  be  as- 

14  sessed  by  the  Secretary  by  written  notice.  In  determining  the 

15  amount  of  such  penalty,  the  Secretary  shall  take  into  account 

16  the  nature,  circumstances,  extent,  and  gravity  of  the  prohibit- 

17  ed  cacts  committed  and,  with  respect  to  the  violator,  the 

18  degree  of  culpability,  any  history  of  prior  offenses,  ability  to 

19  pay,  and  such  other  matters  as  .justice  may  require.  The  Sec- 

20  retary  may  compromise,  modify,  or  remit  with  or  without 

21  conditions,  any  civil  penalty  which  is  subject  to  imposition  or 

22  which  has  been  imposed  under  this  section.  If  any  person 

23  fails  to  pay  an  assessment  of  a  civil  penalty  after  it  has 

24  become  final,  the  Secretary  may  refer  the  matter  to  the  At- 

25  torhey  General  for  collection. 
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1  SEC.  412.  AUTHORIZATION  OF  APPROPRIATIONS. 

2  There  are  authorized  to  be  appropriated  for  fiscal  years 

3  beginning  on  or  after  October  1,  1985,  such  sums  as  may  be 

4  necessary  to  carry  out  this  title. 

5  Subtitle  B — Marine  Oil  Pollution  Compensation  Fund 

6  SEC.  421.  MARINE  OIL  POLLUTION  COMPENSATION  FUND. 

7  (a)  Establishment. — The  Marine  Oil  Pollution  Com- 

8  pensation  Fund  is  established  in  the  Treasury  and  shall  be 

9  administered  by  the  Secretary.  The  Fund  may  sue  and  be 

10  sued  in  its  own  name. 

11  (b)  Composition  of  the  Fund. — There  shall  be  de- 

12  posited  in  the  Fund — 

13  (1)  premiums  paid  to  the  Fund  under  section  422; 

14  (2)  amounts  recovered,  collected,  or  received  on 

15  behalf  of  the  Fund  under  subtitle  A; 

16  (3)  amounts  transferred  to  the  Fund  under  sec- 

17  tions  442(d)  and  422(e); 

18  (4)  income  earned  on  investments  under  subsec- 

19  tion  (d);  and 

20  (5)  amounts  borrowed  under  section  423(d). 

21  (c)  Purposes  for  Which  Fund  is  Available. — The 

22  Fund  shall  be  available  for  purposes  of — 

23  (1)  the  immediate  payment  of  removal  costs  de- 

24  scribed  in  section  401(24)(A)  and  of  reasonable  costs 

25  incurred  by  the  President  or  the  Governor  of  a  State 

26  as  trustee  under  section  403(a)(3)  in  assessing  damaged 
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1  natural  resources  and  preparing  a   restoration  arid  ac- 

2  quisition  plan  with  respect  to  the  damaged  natural  re- 

3  sources; 

4  (2)  the   payment  of  claims   under  subtitle  A  for 

5  damage  which  is  not  otherwise  compensated; 

6  (3)  carrying  out  subsections  (c),  (d),  (i),  and  (1)  of 

7  section   311    of  the   Federal  Water  Pollution   Control 

8  Act  with  respect  to  any  discharge  of  oil  (as  defined  in 

9  that  section); 

10  j(4)  carrying 'Out  section  5  of  the  Intervention  on 

11  the  High  Seas  Act  relating  to  oil  pollution  or  the  sub- 

12  stantial  threat  of  oil  pollution; 

13  (5)  the  payment  of  costs  of  administration  of  this 

14  title;  and 

15  (6)  the  payment  of  contributions  to  the  Interna- 

16  tional  Fund  in  accordance  with  section  464. 

17  (d)  Investment. — The  Secretary  shall  invest  such  por- 

18  tion  of  the  Fund  as  is  not,  in  the  judgment  of  the  Secretary, 

19  required  to  meet  current  withdrawals.  Such  investments  shall 

20  be  in  obligations  of  the  United  States  and  obligations  guaran- 

21  teed  as  to  principal  and  interest  by  the  United  States,  with 

22  maturities  suitable  for  the  needs  of  the  Fund  and  bearing 

23  interest  at  rates  determined  by  the  Secretary,  taking  into 

24  consideration  current  market  yields  on  outstanding  market- 

25  able  obligations  of  the  United  States  of  comparable  maturi- 
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1  ties,  adjusted  to  the  nearest  one-eighth  of  1  percent.  Except 

2  as  provided  in  subsection  (e),  the  income  on  such  investments 

3  shall  be  credited  to  and  form  a  part  of  the  Fund.  The  Secre- 

4  tary  shall  not  sell  investments  in  excess  of  $100,000,000  at 

5  one  time  without  the  approval  of  the  Secretary  of  the  Treas- 

6  ury.  The  Secretary  of  the  Treasury  may  waive  the  require- 

7  ment  for  approval  under  this  subsection  for  any  period  of  time 

8  or  under  any  conditions  as  the  Secretary  of  the  Treasury  may 

9  decide. 

10  (e)  Rebate. — Whenever  the  amount  in  the  Fund  (in- 

1 1  eluding  the  value  of  obligations  held  under  subsection  (d))  ex- 

12  ceeds  $300,000,000,  the  amount  of  any  income  from  such 

13  obligations  shall  be  rebated  to  the  owners  of  oil  with  respect 

14  to  which  premiums  were  first  paid  under  section  422  and 

15  with  respect  to  which  a  rebate  has  not  previously  been  made 

16  under  this  subsection.  Payment  of  rebates  required  by  the 

17  preceding  sentence  shall  be  made  not  less  often  than  annual- 

18  ly.  If  for  any  reason  such  income  cannot  be  rebated  under 

19  this  subsection  after  due  diligence  to  do  so,  the  amount  of 

20  such  income  shall  be  retained  by  the  Fund. 

21  SEC.  422.  PREMIUMS. 

22  (a)  Amount. — A  premium  not  to  exceed  1.3  cents  per 

23  barrel  shall  be  paid  to  the  Secretary  for  deposit  into  the  Fund 

24  on— 
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1  .  (1)  crude  oil  or  other  petroleum  products  entered 

2  into  the  United  States  for  consumption,  use,  or  ware- 

3  housing,   by  the  person  so  entering  the  crude  oil  or 

4  other  petroleum  product; 

5  (2)  crude  oil  received  at  a  United  States  refinery, 

6  by  the  operator  of  that  refinery;  and 

7  (3)  crude  oil  exported  from  the  United  States,  by 

8  the  person  exporting  the  crude  oil. 

9  (b)  Ceedits  for  Contributions  to  Deepwater 

10  Port  and  Offshore  Oil  Funds. — There  shall  be  credited 

11  against  the  amount  of  premiums  imposed  on  any  person 

12  under  subsection  (a)  of  this  section  the  amount  paid  by  such 

13  person  into  the  Deepwater  Port  Liability  Fund  and  the  Off- 

14  shore  Oil  Pollution  Compensation  Fund.  A  person  entitled  to 

15  a  credit  under  this  subsection  may  transfer  that  entitlement 

16  to  another  person. 

17  (c)  Prohibition  on  Double  Collection. — No  pre- 

18  mium  shall  be  collected  under  this  section  with  respect  to  any 

19  oil  if  the  person  who  would  be  liable  for  the  premium  estab- 

20  lishes  that  a  premium  has  been  previously  imposed  under  this 

21  section  with  respect  to  that  oil. 

22  (d)  Effective   Period. — The  premium  imposed  by 

23  subsection  (a)  shall  only  be  in  effect  during  any  period  when 

24  the  amount  in  the  Fund  (including  the  value  of  any  securities 
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1  held  by  the  Fund  pursuant  to  section  421(d))  is  less  than 

2  $200,000,000. 

3  (e)  Procedures. — The  Secretary  shall  by  regulation 

4  establish  procedures  for  the  establishment  and  collection  of 

5  the  premium  imposed  by  subsection  (a). 

6  (f)  Collection. — The  Fund  may  bring  an  action  in  the 

7  district  court  of  the  United  States  for  the  collection  of  any 

8  premium  required  to  be  paid  under  this  section. 

9  SEC.  423.  LIMITATION  ON  FUND'S  LIABILITY. 

10  (a)  Claims  Payable  Only  From  Fund. — Any  claim 

11  filed  against  the  Fund  may  be  paid  only  out  of  the  Fund. 

12  Nothing  in  this  title  (or  in  any  amendment  made  by  this  title) 

13  shall  authorize  the  payment  by  the  United  States  of  any  addi- 

14  tional  amount  with  respect  to  any  such  claim  out  of  any 

15  source  other  than  the  Fund. 

16  (b)    Prohibition    on    Reducing    Fund    Below 

17  $30,000,000. — No  amount  in  the  Fund  may  be  used  to  pay 

18  any  claim,  except  for  removal  costs,  to  the  extent  that  the 

19  payment  of  that  claim  would  result  in  the  Fund  having  an 

20  amount  less  than  $30,000,000. 

21  (c)  Priority  of  Claims. — If  at  any  time  the  Fund  is 

22  unable  by  reason  of  subsection  (b)  to  pay  all  of  the  claims, 

23  except  for  removal  costs,  payable  at  that  time,  those  claims 

24  shall,  to  the  extent  permitted  under  subsection  (b),  be  paid  in 

25  full  in  the  order  in  which  they  were  finally  determined.  The 
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1  Secretary  may  borrow  under  subsection  (d)  for  purposes  of 

2  paying  such  claims  in  such  order. 

3  (d)  Borrowing  Authority. — The  Secretary  is  au- 

4  thorized  to  issue  to  the  Secretary  of  the  Treasury  notes  or 

5  other  obligations,  in  such  forms  and  denominations,  bearing 

6  such  maturities,  and  subject  to  such  terms  and  conditions  as 

7  may  be  agreed  upon  by  the  Secretary  and  the  Secretary  of 

8  the  Treasury.  Such  notes  or  other  obligations  shall  bear  in- 

9  terest  at  a  rate  determined  by  the  Secretary  of  the  Treasury, 

10  taking  into  consideration  the  current  average  market  yield  on 

11  outstanding  marketable  obligations  of  .the  United  States  of 

12  ^jcomparable  maturities  during  the  month  preceding  the  issu- 
,13  ance  of  such  notes  or  other  obligations.  The  Secretary  of  the 

14  Treasury  is  authorized  and  directed  to  purchase  any  notes  or 

15  other  obligations  issued  by  the  Secretary  under  this  subsec- 
46  s  tion,  and  for  thatpurpose  he  is  authorized  to  use  as  a  public 

17  debt  transaction  the  proceeds  from  the  sale  of  any  securities 

18  issued  under  chapter  31  of  title  31,  United  States  Code.  The 

19  purposes  for  which  securities  may  be  issued  under  that  chap- 

20  ter,  are  extended  to  include  any  purchase  of  such  notes  and 

21  obligations.  The  Secretary  of  the  Treasury  may  at  any  time 

22  sell  any  of  the  notes  or  other  obligations  acquired  by  him 

23  under  this  subsection.  All  redemptions,  purchases,  and  sales 

24  by  the  Secretary  of  the  Treasury  of  such  notes  or  other  obli- 

25  gations  shall  be  treated  as  public  debt  transactions  of  the 

•HR  2817  RH2 


3544 


711 

1  United  States.  The  outstanding  indebtedness  under  this  sub- 

2  section  shall  not  exceed  $300,000,000  at  any  time. 

3  (e)  Liability  Limit  Per  Incident. — The  liability  of 

4  the  Fund  under  this  title  with  respect  to  one  incident  shall 

5  not  exceed  $200,000,000.  If  the  Fund  is  unable  by  reason  of 

6  the  preceding  sentence  to  pay  all  claims  with  respect  to  the 

7  incident,  the  claims  shall  be  reduced  proportionately. 

8  SEC.  424.  SERVICES  AND  FACILITIES  OF  OTHER  AGENCIES. 

9  The  Fund  may,  with  the  consent  of  the  agency  con- 

10  cerned,  accept  and  use,  on  a  reimbursable  basis,  the  officers, 

11  employees,  services,  facilities,  and  information  of  any  agency 

12  of  the  Federal  Government. 

13  SEC.  425.  PENALTY  FOR  FAILURE  TO  PAY  PREMIUM. 

14  Any  person  who  fails  to  pay  any  premium  as  required 

15  by  this  title  shall  be  liable  for  a  civil  penalty  not  to  exceed 

16  $10,000,  to  be  assessed  by  the  Secretary.  Such  penalty  shall 

17  be  in  addition  to  the  premium  required  to  be  paid  and  interest 

18  on  the  premium  in  an  amount  equal  to  the  amount  the  premi- 

19  um  would  have  earned  if  paid  when  due  and  invested  in  ac- 

20  cordance  with  section  421(d).  Upon  the  failure  of  any  person 

21  so  liable   to   pay  any  penalty,   premium,   or  interest  upon 

22  demand,  the  Attorney  General  may,  at  the  request  of  the 

23  Secretary,  bring  an  action  in  the  name  of  the  Fund  against 

24  that  person  for  the  amount.  If  the  Attorney  General  does  not 
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1  bring  an  action  within  30  (lays,  the  Secretary  may  do  so  in 

2  the  name  of  the  Fund. 

3  SEC.  426.  COORDINATION  WITH  OTHER  PROVISIONS  OF  THIS 

4  TITLE. 

5  (a)  Previous  Claims  to  be  Paid  From  Fund. — If 

6  any  provision  of  this  title  provides  that  the  balance  in  any 

7  fund  (hereinafter  in  this  subsection  referred  to  as  the  "trans- 

8  feror  fund")  is  to  be  transferred  to  the  Marine  Oil  Pollution 

9  Compensation  Fund,  any  claim  which  arises  before  the  effec- 

10  tive  date  of  such  .transfer  (to  the  extent  such  claim  would 

11  have  been  payable  out  of  the  transferor  fund),  shall  be  pay- 

12  able  out  of  the  Marine  Oil  Pollution  Compensation  Fund  not- 

13  withstanding  any  of  the  limitations  imposed  by  this  subtitle. 

14  (b)  Trans-Alaska  Pipeline  Liability  Fund. — (1) 

15  If  the  Secretary  or  the  Secretary's  delegate  determines  that 

16  there  is  a  Trans- Alaska  Pipeline  Liability  Fund  deficit,  the 

17  premium  imposed  by  section  422   on  oil  first  transported 

18  through  the  Trans- Alaska  Pipeline  after  the  date  of  that  de- 

19  termination  shall  be  increased  by  2  cents  per  barrel  until  the 

20  total  amount  of  the  increased  premiums  equals  the  deficit. 

21  (2)  For  purposes  of  paragraph  (1)  of  this  subsection,  the 

22  term  'Trans-Alaska  Pipeline  Liability  Fund  deficit"  means 

23  the  excess  (if  any)  of — 

24  (A)  the  amount  certified  by  the  Secretary  of  the 

25  Interior  as  the  total  amount  of  the  claims  outstanding 
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1  against  the  Trans-Alaska  Pipeline  Liability  Fund  under 

2  section  442(a)(3)  of  this  title,  over 

3  (B)  the  total  amount  of  the  assets  of  the  Trans- 

4  Alaska  Pipeline  Liability  Fund  as  of  the  effective  date 

5  of  this  section. 

6  SEC.  427.  DEFINITIONS  AND  SPECIAL  RULES. 

7  (a)  Definitions. — For  purposes  of  this  subtitle — 

8  (1)   terms   defined  in   subtitle   A  have   the   same 

9  meanings  when  used  in  this  subtitle; 

10  (2)   the    term    "barrel"    means    forty-two   United 

11  States  gallons  at  sixty  degrees  Fahrenheit;  and 

12  (3)  the  term  "United  States",  in  addition  to  the 

13  meaning  given  in  section  401,  includes  the  outer  Conti- 

14  nental  Shelf  and  any  foreign  trade  zone  of  the  United 

15  States. 

16  (b)  Special  Rule. — In  the  case  of  any  United  States 

17  refinery  which  produces  natural  gasoline  from  natural  gas, 

18  the  gasoline  so  produced  shall  be  treated  as  received  at  the 

19  refinery  at  the  time  so  produced. 

20  Subtitle  C — Regulations,  Effective  Dates,  and  Savings 

21  Provisions 

22  SEC.  441.  EFFECTIVE  DATES. 

23  (a)  Provisions  Taking  Effect  on  Date  of  Enact- 

24  ment. — This  section,  section  401,  section  402,  section  412, 

25  subtitle  B  (other  than  sections  421(c),  422(a),  (b),  (c),  and  (e), 
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1  423(b),  (c),  (d),  and  (a),  and  425),  section  442(a)  (1)  and  (3), 

2  section  443,  section  444,  and  each  provision  of  subtitle  A 

3  that  .authorizes  the  promulgation  of  regulations  shall  be  effec- 

4  tive  on  the  date  of  the  enactment  of  this  title. 

5  (b)  Subtitle  D. — Subtitle  D  shall  take  effect  on  the 
..6  first "  date  on  which  both  the  International  Convention  on 

7  Civil  Liability  for  Oil  Pollution  Damage  and  the  International 

8  Convention  on  the  Establishment  of  an  International  Fund 

9  for  Compensation  for  Oil  Pollution  Damage  are  in  force  with 

10  respect  to  the  United  States. 

11  (c)  Provisions  Taking  Effect  in  180  Days. — All 

12  other  provisions  of  this  title,  and  the  regulations  issued  under 

13  this  title,  shall  take  effect  180  days  after  the  date  of  enact- 

14  ment  of  this  title,  except  that  the  penalty  prescribed  by  sec- 

15  tion  411  for  failure  to  comply  with  the  requirements  of  sec- 

16  tion  405  or  the  regulations  issued  thereunder  shall  not  be 

17  effective  until  the  ninetieth  day  after  issuance  of  those  regu- 

18  lations  or  the  two  hundred  and  seventieth  day  after  the  date 

19  of  enactment  of  this  title,  whichever  is  earlier. 

20  (d)  Regulations  Respecting  Financial  Respon- 

21  sibility. — Any  regulation  respecting  financial  responsibility 

22  issued  pursuant  to  any  provision  of  law  repealed  by  section 

23  442,  and  in  effect  on  the  day  immediately  preceding  the  ef- 

24  fective  date  of  section  442,  shall  remain  in  force  until  super- 

25  seded  by  regulations  issued  under  subtitle  A. 
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1  SEC.  442.  CONFORMING  AMENDMENTS. 

2  (a)      Trans-Alaska      Pipeline      Authorization 

3  Act. — (1)  The  first  sentence  of  subsection  (b)  of  section  204 

4  of  the  Trans-Alaska  Pipeline  Authorization  Act  (43  U.S.C. 

5  1653(b);  87  Stat.  586)  is  amended  by  inserting  "in  the  State 

6  of  Alaska"  after  "any  area"  and  by  inserting  "related  to  the 

7  trans-Alaska  oil  pipeline"  after  "any  activities".  Such  sub- 

8  section  is  further  amended  by  inserting  at  the  end  thereof  the 

9  following  new  sentence:  "This  subsection  shall  not  apply  to 
10  removal  costs  resulting  from  oil  pollution  as  that  term  is  de- 
ll fined  in  section  401  of  the  Comprehensive  Oil  Pollution  Li- 

12  ability  and  Compensation  Act.". 

13  (2)  Subsection  (c)  of  section  204  of  the  Trans- Alaska 

14  Pipeline  Authorization  Act  (43  U.S.C.  1653(c))  is  repealed. 

15  Such  repeal  shall  not  affect  the  applicability  of  such  subsec- 

16  tion  to  claims  arising  before  the  effective  date  of  this  para- 

17  graph.  Notwithstanding  section  441,  the  repeal  of — 

18  (A)  paragraph  (4)  of  such  subsection  (establishing 

19  the  Trans- Alaska  Pipeline  Liability  Fund), 

20  (B)  paragraph  (6)  of  such  subsection  (to  the  extent 

21  it  permits  costs  of  administration  to  be  paid  from  the 

22  Fund  and  permits  amounts  in  the  Fund  to  be  invested), 

23  and 

24  (C)  paragraph  (8)  of  such  subsection  (permitting 

25  recovery  by  subrogation), 
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1  shall  only  become  effective  upon  the  payment  by  the  Board  of 

2  Trustees  of  the  Trans-Alaska  Pipeline  Liability  Fund  of  all 

3  claims  certified  under  paragraph  (3)  of  this  subsection,  the 

4  rebate  of  all  remaining  amounts  under  paragraph  (3)  of  this 

5  subsection,  and  the  completion  of  all  actions  required  to  carry 

6  out  paragraph  (3)  of  this  subsection. 

7  (3)(A)  Not  later  than  210  days  after  the  date  of  enact- 

8  ment  of  this  paragraph,  the  Secretary  of  the  Interior  shall 

9  certify  to  the  Secretary  of  Transportation  the  total  amount  of 

10  claims  outstanding  against  such  Fund,  as  of  the  effective  date 

11  of  paragraph  (2)  of  this  subsection.  The  amount  in  the  Trans- 

12  Alaska  Pipeline  Liability  Fund  exceeding  the  total  amount 

13  certified  under  the  preceding  sentence  shall  be  rebated  direct- 

14  ly,  on  a  pro  rata  basis,  to  the  owners  of  the  oil  at  the  time  it 

15  was  loaded  on  the  vessel. 

16  (B)  After  the  settlement  of  all  claims  described  in  sub- 

17  ^paragraph  (A)  and  the  completion  of  all  actions,  if  any,  by  the 

18  Trans-Alaska    Pipeline    Liability    Fund    for    recovery    of 

19  amounts  paid  on  such  claims,  the  remaining  amounts  in  such 

20  Fund  shall  be  rebated  directly,  on  a  pro  rata  basis,  to  the 

21  owners  of  the  oil  at  the  time  it  was  loaded  on  the  vessel. 

22  ..(C)  Whenever  a  rebate  is  made  on  a  pro  rata  basis  to 

23  the  owners  of  oil  under  subparagraph  (A)  or  (B),  each  such 

24  owner's  share  of  the  rebate  shall  be  an  amount  determined  by 

25  dividing  the  amount  contributed  by  such  owner  to  the  Trans- 
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1  Alaska  Pipeline  Liability  Fund  by  the  total  amount  contribut- 

2  ed  by  all  such  owners  to  such  Fund. 

3  (b)  Intervention  on  the  High  Seas  Act. — Section 

4  17  of  the  Intervention  on  the  High  Seas  Act  (33  U.S.C. 

5  1486;  88  Stat.  10)  is  amended  to  read  as  follows: 

6  "Sec.    17.    The    Marine    Oil   Pollution   Compensation 

7  Fund  established  under  subtitle  B  of  the  Comprehensive  Oil 

8  Pollution  Liability  and  Compensation  Act  shall  be  available 

9  to  the  Secretary  for  actions  and  activities  relating  to  oil  pol- 

10  lution  (as  defined  in  section  401  of  that  Act),  or  the  substan- 

11  tial  threat  of  oil  pollution,  taken  under  section  5  of  this  Act.". 

12  (c)  Federal  Water  Pollution  Control  Act. — 

13  Section  311  of  the  Federal  Water  Pollution  Control  Act  is 

14  amended  as  follows: 

15  (1)  Subsection  (a)  is  amended  by  striking  out  the 

16  period  at  the  end  of  paragraph  (17)  and  inserting  in 

17  lieu  thereof  a  semicolon  and  by  adding  at  the  end  the 

18  following  new  paragraph: 

19  "(18)  'person  in  charge'  means  the  individual  im- 

20  mediately  responsible  for  the  operation  of  a  vessel  or 

21  facility.". 

22  (2)  Paragraph  (5)  of  subsection  (b)  is  amended  in 

23  the  last  sentence  by  inserting  after  "person"  the  fol- 

24  lowing:  "or  his  employer". 
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1  (3)  Subparagraph  (A)  of  paragraph  ((>)  of  subsec- 

2  tion  (b)  is  amended — 

3  (A)   in   the    first   and   second    sentences,    by 

4  striking  out  "or  person  in  charge"  each  place  it 

5  -appears  and  inserting  in  lieu  thereof  "person  in 

6  charge,  or  employer  of  such  person  in  charge"; 

7  and 

8  (B)   in   the   third   sentence,   by   striking   out 

9  "the   owner   or   operator"    and   inserting   in   lieu 

10  thereof  "whoever  being". 

11  (4)  Subparagraph  («B)-of  paragraph  (6)  of^subsec- 

12  ~   tion  (b)  is  amended  in  the  first  *and  second-sentences  by 

13  striking  out  "or  person  in  charge"  each  place  it  ap- 

14  pears  and  inserting  in  lieu  thereof  "person  in  charge, 

15  or  employer  *of  such  person  in  charge". 

16  t  (5)  Subsection  (c)(2)(H)  is  amended  by  striking  out 

17  "from  the  fund  established  under  .subsection  (k)  of  this 

18  -section  for-the  reasonable  costs  incurred  in  such  re- 

19  moval"  and  inserting  in  lieu  thereof  the  following:  ",  in 

20  the  case  of  any  discharge  *of  oil  from  a  vessel  or  facili- 

21  ty,  for  the  reasonable  costs  incurred  in  such  removal 

22  from  the  Marine  Oil  Pollution  Compensation  Fund". 

23  (6)  Subsection  (d)  is  amended  by  striking  out  the 

24  last  sentence. 
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1  (7)  Subsections  (0,  (g),  and  (i)  of  section  311  of 

2  the   Federal   Water   Pollution   Control   Act   shall   not 

3  aPply  with  respect  to  any  discharge  of  oil  resulting  in 

4  damages  for  which  a  claim  may  be  asserted  under  sub- 

5  title  A  of  this  title. 

6  (8)  Subsection  (i)  is  amended  by  striking  out  "(1)" 

7  after  "(i)"  and  by  striking  out  paragraphs  (2)  and  (3). 

8  (9)(A)  Subsection  (k)  is  repealed,  effective  upon 

9  the  payment  from  the  fund  established  by  such  subsec- 

10  tion  of  all  claims  certified  under  subparagraph  (B)  and 

11  all   remaining    amounts    to    the    general   fund   of   the 

12  Treasury  under  subparagraph  (B). 

13  (B)  Not  later  than   180  days  after  the  effective 

14  date  of  this  paragraph,  the  Secretary  of  Transportation 

15  shall  certify  to  the  Secretary  of  the  Treasury  the  total 

16  amount  of  the  claims  outstanding  against  the  fund  es- 

17  tablished  by  subsection  (k)  as  of  the  effective  date  of 

18  this  paragraph.  The  amount  in  such  fund  exceeding  the 

19  total  amount  certified  shall  be  transferred  to  the  gener- 

20  al  fund  of  the  Treasury.  If  the  amount  paid  in  settle- 

21  ment  of  such  claims  is  less  than  the  amount  so  certi- 

22  fied,  the  remainder  shall  be  transferred  to  the  general 

23  fund  of  the  Treasury.  Any  amounts  received  by  the 

24  United  States  under  section  311  with  respect  to  such 

25  claims  after  the  effective  date  of  the  repeal  of  subsec- 
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1  tion  (k)  shall  be  deposited  in  the  general  fund  of  the 

2  Treasury. 

3  (10)  Subsection  (1)  is  amended  by  striking  out  the 

4  second  sentence. 

5  (11)  Subsection  (p)  is  repealed. 

6  (12)  Section  311  is  amended  by  adding  at  the  end 

7  thereof  the  following  new  subsection: 

8  "(s)  The  Marine  Oil  Pollution  Compensation  Fund  shall 

9  be  available  to  carry  out  subsections  (c),  (d),  (i),  and  (1)  as 

10  those  subsections  relate  to  discharges  of  oil.  Any  amounts 

11  received  by  the  United  States  under  this  section  with  respect 

12  to  claims  arising  on  or  after  the  effective  date  of  this  subsec- 

13  tion  shall  be  deposited  in  the  Marine  Oil  Pollution  Compensa- 

14  tion  Fund.". 

15  (d)  Deepwatee  Poet  Act  of  1974. — The  Deepwater 

16  Port  Act  of  1974  (33  U.S.C.  1501  et  seq.;  88  Stat.  2126)  is 

17  amended  as  follows: 

18  (1)   Section   4(c)(1)   is   amended   by   striking   out 

19  "section  180)  of  this  Act"  and  inserting  in  lieu  thereof 

20  "section  405  of  the  Comprehensive  Oil  Pollution  Li- 

21  ability  and  Compensation  Act". 

22  (2)  Subsections  (b),  (d),  (e),  (f),  (g),  (h),  (i),  (j),  (1), 

23  and  (n)  of  section  18  are  repealed  and  subsections  (c), 

24  (k),  and  (m)  of  section  18  are  redesignated  as  subsec- 

25  tions  (b),  (c),  and  (d),  respectively. 
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1  (3)  Paragraph  (3)  of  subsection  (b)  of  section  18 

2  (as  redesignated  by  paragraph  (2))  is  amended  by  strik- 

3  ing  out   '-Deepwater  Port  Liability  Fund  established 

4  pursuant  to  subsection  (f)  of  this  section."  and  inserting 

5  in   lieu   thereof   "Marine   Oil   Pollution   Compensation 

6  Fund.". 

7  (4)  Subsection  (c)  of  section  18  (as  redesignated 

8  by  paragraph  (2))  is  amended  to  read  as  follows: 

9  "(c)  This  section  shall  not  be  interpreted  to  preclude  any 

10  State  from  imposing  additional  requirements,  not  inconsistent 

11  with  the  provisions  of  the  Comprehensive  Oil  Pollution  Li- 

12  ability  and  Compensation  Act,  for  any  discharge  of  oil  from  a 
1*3  deepwater  port  or  a  vessel  within  any  safety  zone.". 

14  (5)  Any  amounts  remaining  in  the  Deepwater  Port  Li- 

15  ability  Fund  established  by  section  18(f)  of?the  Deepwater 
-16  Port  Act  of  1974  shall  be  deposited  in  the  Marine  Oil  Pollu- 

17  tion  Compensation  Fund.  The  Marine  Oil  Pollution  Compen- 

18  sation  Fund  shall  assume  all  liability  incurred  by  the  Deep- 

19  water  Port  Liability  Fund  under  the  Deepwater  Port  Act  of 

20  1974. 

21  (e)  Outer  Continental  Shelf  Lands  Act  Amend- 

22  ments  OF  1978.— Title  III  of  the  Outer  Continental  Shelf 

23  Lands  Act  Amendments  of  1978  (Public  Law  95-372)  is  re- 

24  pealed.  Any  amounts  remaining  in  the  Offshore  Oil  Pollution 

25  Compensation  Fund  established  under  section  302  of  that 
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1  title  shall  be  deposited  in  the  Marine  Oil  Pollution  Compensa- 

2  tion  Fund  established  by  subtitle  B  of  this  title.  The  Marine 

3  Oil  Pollution  Compensation  Fund  shall  assume  all  liability 

4  incurred  by  the  Offshore  Oil  Pollution  Compensation  Fund 

5  under  title  III  of  the  Outer  Continental  Shelf  Lands  Act 

6  Amendments  of  1978. 

7  SEC.  443.  REGULATIONS. 

8  The  Secretary  of  Transportation  may  prescribe  regula- 

9  tions  to  carry  out  the  functions  of  the  Secretary  of  Transpor- 

10  tation  under  this  title. 

1 1  SEC.  444.  SEPARABILITY. 

12  If  any  provision  of  this  title  or  the  applicability  thereof 

13  is  held  invalid,  the  remainder  of  this  title  shall  not  be  affected 

14  thereby. 

15  Subtitle  D — Implementation  of  Conventions 

16  SEC.  461.  RECOGNITION  OF  THE  INTERNATIONAL  FUND. 

17  The  International  Oil  Pollution  Compensation  Fund  es- 

18  tablished  by  article  2  of  the  International  Fund  Convention  is 

19  recognized  under  the  laws  of  the  United  States  as  a  legal 

20  person  and  shall  have  the  capacity  under  the  laws  of  the 

21  United  States  to  contract,  to  acquire  and  dispose  of  real  and 

22  personal  property,  and  to  institute  and  be  a  party  to  legal 

23  proceedings.  The  Director  of  the  International  Fund  is  recog- 

24  nized  as  the  legal  representative  of  the  International  Fund. 

25  The  Director  shall  be  deemed  to  have  appointed  irrevocably 
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1  the  Secretary  of  State  his  agent  for  service  of  process  in  any 

2  action  against  the  International  Fund  in  any  court  in  the 

3  United  States. 

4  SEC.  462.  SERVICE  OF  PROCESS  AND  INTERVENTION. 

5  (a)  Service  of  Process  on  Funds. — In  any  action 

6  brought  in  a  court  in  the  United  States  against  the  owner  of 

7  a  ship  or  his  guarantor  under  the  Civil  Liability  Convention, 

8  the  plaintiff  or  defendant,  as  the  case  may  be,  shall  serve  a 

9  copy  of  the  complaint  and  any  subsequent  pleading  therein 

10  upon  the  International  Fund  and  the  Marine  Oil  Pollution 

11  Compensation  Fund  at  the  same  time  the  complaint  or  other 

12  pleading  is  served  upon  the  opposing  parties. 

13  (b)  Intervention. — The  International  Fund  may  in- 

14  tervene  as  a  party  as  a  matter  of  right  in  any  action  brought 

15  in  a  court  in  the  United  States  against  the  owner  of  a  ship  or 

16  his  guarantor  under  the  Civil  Liability  Convention. 

17  (c)  Effect  of  Judgment. — If  the  International  Fund 

18  has  been  served  a  copy  of  the  complaint  and  all  subsequent 

19  pleadings  in  an  action  referred  to  in  subsection  (a),  the  Inter- 

20  national  Fund  shall  be  bound  by  any  judgment  entered  there- 

21  in,  whether  or  not  the  International  Fund  was  a  party  to  the 

22  action. 

23  SEC.  463.  EXEMPTION  FROM  TAXATION. 

24  The  International  Fund  and  its  assets  shall  be  exempt 

25  from  all  direct  taxation  in  the  United  States. 
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1  SEC.  464.  PAYMENT  OF  CONTRIBUTIONS. 

2  (a)  Payments  To  Be  Made  from  Marine  Oil  PdL- 

3  lution  Compensation  Fund. — The  amount  of  any  contri- 

4  bution  to  the  International  Fund  which  is  required  to  be 

5  made  under  article  10  of  the  International  Fund  Convention 

6  by  any  person  with  respect  to  oil  received  in  any  port,  termi- 

7  nal  installation,  or  other  installation  located  in  the  United 

8  States  shall  be  paid  to  the  International  Fund  by  the  Secre- 

9  tary   from   the   Marine   Oil   Pollution   Compensation   Fund. 

10  Before  the  International  Fund  Convention  enters  into  force 

11  with  respect  to  the  United  States,  the  President  shall  make, 

12  and  deposit  with  the  Secretary-General  of  the  International 

13  Maritime  Organization,  a  declaration  under  article  14  of  the 

14  International  Fund  Convention  that  the  United  States  as- 

15  sumes  the  obligation  to  pay  contributions  under  article  10  of 

16  such  Convention  in  respect  of  oil  received  within  the  territory 

17  of  the  United  States  and  that  such  amount  will  be  paid  from 

18  the  Marine  Oil  Pollution  Compensation  Fund. 

19  (b)  Information. — The  Secretary  shall,  by  regulation, 

20  require  persons  who  are  required  to  make  contributions  with 

21  respect  to  oil  received  in  any  port,  terminal  installation,  or 

22  other  installation  in  the  United  States  under  article  10  of  the 

23  International  Fund  Convention  to  transmit  to  the  Secretary 

24  such  information  relating  to  that  oil  as  may  be  necessary  to 

25  carry  out  subsection  (a). 
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1  SEC.  465.  JURISDICTION  OF  DISTRICT  COURTS. 

2  (a)  Jurisdiction. — The  United  Stales  ..district  courts 

3  shall  have  exclusive  original, jurisdiction  of  all  controversies 

4  arising  under  the  Civil  Liability  Convention  or  the  Interna- 

5  tional  Fund  Convention  in — 

6  (1)  the  territory,  including  the  territorial  sea,  of 

7  the  United  States,  or 

8  (2)   the   exclusive   economic   zone   of  the   United 

9  States   established  by  Proclamation  Numbered  5030, 

10  dated  March  10,  1983, 

1 1  without  regard  to  the  citizenship  of  the  parties  or  the  amount 

12  in  controversy. 

13  (b)  Venue. — Venue  shall  lie  in  any  district  wherein  the 

14  injury  complained  of  occurred,  or  wherein  the  defendant  re- 

15  sides,  may  be  found,  or  has  his  principal  office.  For  purposes 

16  of  this  subsection,  the  International  Fund  shall  reside  in  the 

17  District  of  Columbia. 

18  SEC.  466.  RECOGNITION  OF  JUDGMENTS. 

19  Any  final  judgment  of  a  court  of  any  nation  which  is  a 

20  party  to  the  Civil  Liability  Convention  or  the  International 

21  Fund  Convention  in  an  action  for  compensation  under  either 

22  such  convention  shall  be  recognized  by  any  court  of  the 

23  United  States  or  of  a  State  when  that  judgment  has  become 

24  enforceable  in  such  nation  and  is  no  longer  subject  to  ordi- 

25  nary  forms  of  review,  except  where — 

26  (1)  the  judgment  was  obtained  by  fraud;  or 
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V 

1  (2)  the  defendant  was  not  given  reasonable  notiee 

2  and  a  fair  opportunity  to  present  his  case. 

3  SEC.  467.  FINANCIAL  RESPONSIBILITY. 

4  (a)  U.S.  Documented  Ships. — The  owner  of  each 

5  ship  which  is   documented  under  the   laws   of  the   United 

6  States  and  is  carrying  more  than  two  thousand  tons  of  oil  in 

7  bulk  as  cargo  shall  establish  and  maintain,  in  accordance  with 

8  regulations  promulgated  by  the  Secretary,  evidence  of  finan- 

9  cial  responsibility  in  amounts  sufficient  to  cover  the  maxi- 

10  mum  liability  of  such  owner  for  pollution  damage  arising  from 

1 1  one  incident  under  the  Civil  Liability  Convention.  The  Secre- 

12  tary  shall  issue  a  certificate  to  each  such  owner  who  complies 

13  with  this  paragraph,  in  the  form  and  manner  required  by  the 

14  Civil  Liability  Convention. 

15  (b)  U.S.   Owned  Ships. — With  respect  to  any  ship 

16  owned  by  the  United  States,  the  Secretary  shall  issue  a  cer- 

17  tificate  stating  that  the  ship  is  owned  by  the  United  States 

18  and  that  the  ship's  liability  is  covered  within  the  limits  of 

19  liability  prescribed  by  the  Civil  Liability  Convention. 

20  (c)  Othek  Ships. — The  owner  of  each  ship  (other  than 

21  a  ship  to  which  subsection  (a)  or  (b)  applies),  wherever  regis- 

22  tered,  which  is  carrying  more  than  two  thousand  tons  of  oil  in 

23  bulk  as  cargo  and  which  enters  or  leaves  a  port  or  offshore 

24  terminal  in  the  United  States  (including  the  territorial  seas) 

25  shall  establish  and  maintain,  in  accordance  with  regulations 
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1  promulgated  by  the  Secretary,  evidence  of  financial  responsi- 

2  bility  in  amounts  sufficient  to  cover  the  maximum  liability  of 

3  such  owner  for  pollution  damage  arising  from  one  incident 

4  under  the  Civil  Liability  Convention.  The  owner  of  a  ship 

5  which  is  registered  in,  or  flying  the  flag  of,  a  nation  which  is 

6  a  party  to  the  Civil  Liability  Convention  shall  be  considered 

7  to  have  met  the  requirements  of  this  paragraph  if  the  ship  is 

8  carrying  a  ;certifioate  issued  by  such  nation  attesting  that  in- 

9  surance  or  other  financial  security  is  hrforce  which  meets  the 

10  requirements  of  such  Convention. 

11  (d)  Withholding  Clearance. — The  Secretary  of  the 

12  Treasury  shall  withhold  or  revoke  the  clearance  required  by 

13  -section  4197  of  the  Revised  Statutes  of  the  United  States  of 

14  any  ship  which  does  not  have  a  certificate  showing  compli- 

15  ance  with  the  requirements  of  financial  responsibility  under 

16  subsection  (a)  or  (c). 

17  (e)  Denying  Entry  and  Detaining  Vessels. — The 

18  .Secretary  of  .the  department  in  which  the  Coast  Guard  is 

19  operating  may  (1*)  deny  entry  to  any  facility,  to  any  port  or 

20  place  in  the  United  States,  or  to  the  navigable  waters,  or  (2) 
.21  detain  at  the  facility  or  at  the  port  or  place  in  the  United 

22  States,  any  vessel  subject  to  this  section  that,  upon  request, 

23  does  not  produce  the  certificate  required  under  this  section  or 

24  regulations  issued  hereunder. 
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1  SEC.  468.  CIVIL  PENALTY. 

2  Any  person  who,  after  notice  and  an  opportunity  for  a 

3  hearing,  is  found  to  have  failed  to  comply  with  the  require- 

4  ments  of  section  464(b)  or  467,  the  regulations  issued  under 

5  either  such  section,  or  any  denial  or  detention  order  under 

6  section  467(e)  shall  be  liable  to  the  United  States  for  a  civil 

7  penalty,   not   to   exceed   $10,000   for   each   violation.    The 

8  amount  of  the  civil  penalty  shall  be  assessed  by  the  Secretary 

9  by  written  notice.  In  determining  the  amount  of  such  penalty, 

10  the  Secretary  shall  take  into  account  the  nature,  circum- 

11  stances,  extent,  and  gravity  of  the  prohibited  acts  committed 

12  and,  with  respect  to  the  violator,  the  degree  of  culpability, 

13  any  history  of  prior  offenses,  ability  to  pay,  and  such  other 

14  matters  as  justice  may  require.  The  Secretary  may  compro- 

15  mise,  modify,  or  remit  with  or  without  conditions  any  civil 

16  penalty  which  is  subject  to  imposition  or  which  has  been  im- 

17  posed  under  this  subsection.  If  any  person  fails  to  pay  an 

18  assessment  of  a  civil  penalty  after  it  has  become  final,  the 

19  Secretary  may  refer  the  matter  to  the  Attorney  General  for 

20  collection. 

21  SEC.  469.  WAIVER  OF  SOVEREIGN  IMMUNITY. 

22  The  United  States  waives  all  defenses  based  on  its 

23  status  as  a  sovereign  State  with  respect  to  any  controversy 

24  arising  under  the  Civil  Liability  Convention  or  the  Interna- 

25  tional  Fund  Convention  relating  to  any  ship  owned  by  the 

26  United  States  and  used  for  commercial  purposes. 

•HR  2817  RH2 


3562 
729 

1  SEC.  470.  RULES  AND  REGULATIONS. 

2  The  Secretary  may  issue  such  rules  and  regulations  as 

3  are  necessary  to  implement  the  Civil  Liability  Convention 

4  and  the  International  Fund  Convention. 

5  SEC.  471.  DEFINITIONS. 

6  For  purposes  of  this  subtitle — 

7  (1)   terms   defined  in   subtitle   A  have  the.same 

8  meanings  when  used  in  this  subtitle; 

9  (2)  the.  term  "Civil  Liability  Convention"  means 

10  the  International  Convention  on  Civil  Liability  for  Oil 

1 1  Pollution  Damage,  1984; 

12  (3)    the    term    " International    Fund"  -means    the 

13  International  Oil  Pollution  ..Compensation  Fund  estab- 

14  lished  by  article  2  of  the  International  Fund  Conven- 

15  tion;  and 

16  (4)    the   term    "International    Fund   Convention" 

17  means  the  International  Convention  on  the  Establish- 
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1  ment  of  an  International  Fund  for  Compensation  for 

2  Oil  Pollution  Damage,  1984. 
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